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" PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1959, to December 31, 1959. It includes
the most important adm1n1st1at1ve decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Fred A. Seaton served as Secretary of the Interior
during the period covered by this volume; Mr. Elmer F. Benunett
served as Under Secretary ; Messrs. Fred (. Aandabl, Roger C. Ernst,
Royce A. Hardy, and Ross L. Leffler served as Assistant Secretaries
of the Interior; Mr. D. Otis Beasley served as Administrative As-
sistant Secretary, and Mr. George W. Abbott served as Solicitor of
the Department of the Interior.

This volume will be cited within the Department of the Interior

as “66 1.D.”
@ZJ G Ja;::

Secretary of the Interior.
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Errata

Page 46—TFootnote 8, last line, ASBCOA should read ASBCA.

Page bB2—Last paragraph, line 8, sec, 251.14 should read see. 257.14.

Page 151—Fourth paragraph, line 12, Columbie Carbon Co., Liss, should
read Columbian Carbon Co., Liss.

Page 260—Third paragraph, line 5, Henry W. Morgan, et al., should read
Henry 8. Morgan, et al.
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YCUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department’s decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by
one-of the parties concerned. The name of the action is listed as it
appears on the court docket in each court. Where the decision of
the court has been published, the citation is given; if not, the docket
number and date of final action taken by the court is set out. If the
court issued an opinion in a nonreported case, that fact is indicated;
otherwise no opinion was written. Unless otherwise- indicated, all
suits ‘were commenced in the United States District Court for the
District of Columbia and, if appealed, were appealed to the United
States Court of Appeals for the District of Columbia Circuit. Finally,
if judicial review resulted in a further departmental decision, the
departmental decision is cited. '

Max Barash, The Texas Company, 63 1.D. 51 (1956)

Maxz Barash v. Douglas McKey, Civil Action No. 939-56. Judgment. for
defendant, June 13, 1957; reversed and remanded, 256 F. 24 714 (1958) ;
~ judgment for plaintiff; December 18, 1958, U.8. Dist: Ct. D.C, 66 1D, 11
(1959).

The California Company, 66 1D. 65 (1959)

The Californio O'ompany v. Fred A. Seaton, Civil Action No. 980-59. Suit

pendmg
Columbla, Carbon Company, Merwin E. LlSS, 63 I.D. 166 (1956)

Merwin B. Liss v. Fred A. Seaton, Civil Action No, 3233-56. Judgment
for defendant, January 9, 1958. Appeal dismissed for want of prosecution,
September 18, 1958, D.C. Cir. No. 14,647,

John C. DeArmas, Jr., P. A. McKenna, 63 1.D. 82 (1956)

Pairick A. McKewna v. Olarence A. Davis, Civil Action No. 2125-56.
Judgment for defendant, June 20, 1957 ; aff’d 259 F. 2d 780 (1958) ; cert.
denied, 358 U.8. 835 (1958).

John J. Farrellyet al.,, 62 L.D.1 (1955)
John J. Farrelly and The Fifty-One 0il Co. v.- Douglas McKay, Civil
Action No. 3037-55. Judgment for plaintiff, October 11, 1955; no appeal.
Franco Western Oil Company et al., 65 1.D. 316,427 (1958)
Ra/ymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59., -Suit
pendmg : .

. XVil
545659~—GO~————2



XVIIL CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW

Max L. Krueger, Vaughan B. Connelly, 65 1.1D.185 (1958) _
" Maz L. Krueger v. Fred A. Seaton, Civil Action No. 3106—58 Complaint
++ - dismissed by plaintiff, June 22, 1959,
Wade McNeil et al., 64 1.D. 423 (1957)
-Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58.. Judgment for
. defendant June 5, 1959 (opinion) ; appeal pending, D.C. Cir. No. 15,351,
Salvatore Megna, Guardian, Philip T. Garigan, 65 L.D. 83 (1958)

Salvatore Megna, Guardion, etc. v. Fred A. Seaton, Civil A_ctlon No. 468-58.
Judgment for plaintiff, November 16, 1959; motion for reconsideration
denied, December 2, 1959 ; no appeal. '

Henry S. Morganetal., 65 1.D. 369 (1958)

Henry S. Morgan v. Fred A. Seaton Civil Action No. 3248-59. Suit

pendmg
C.'W. Parcell et al. 61 I.D. 444 (1954) _
0. W. Parcell et al. v. Fred A. Seaton ot al, Civil Action No. 2261-55,
Judgment for defendants June 12, 1957 (opinion); no appeal. .
Phllhps Petroleum Company, 61 1D.93 (1953)
Phillips Petroleum Company V. Dougla,s M oKay, Civil Action No. 5024—-53
Judgment for defendant July 11, 1955 (op1mon) Do appeal
Richfield Oil Corporation, 62 1.D. 269 (1955)

Richfield 0il Corporation v:-Fred -A. Seafon, Civil Action No. 3820-55.
Dismissed without prejudice, March 6, 1958.

The Texas Company, Thoma,s Gr Dorough John Snyder, 61 I D. 867
(1954)

The Texzas Company v. Fred A. Sewton et al., Civil Action” No. 4405-54.
Judgment for plaintiff, August 16, 1956 (opinion) ; aff’d, October 3, 1957,
D.C. Cir. No. 13,636; aff’d on rehearing, 256 F. 2d 718 (1958). .

Estate of John Thomas, Deceased Cayuse Allottee No. 223 and Estate
of Joseph Thomas, Deceased Umatilla Allottee No. 877, 64: LD. 401
(1957) .

Joe Hayes v. Fred A. Seaton, Seoremry of the Interior, Civil Action No
859-58. 'On September 18, 1958, the court entered an order granting de-
fendant’s motion for judgment on the pleadings or for summary judgment.
The plaintiffs appealed and on July 9, 1959, the decision’ of the Distriet
Court was affirmed, and on October 5, 1959 petition for 1ehearmg én bane

. 'was .denjed, 270-F. 2d 319. A petition for a writ of certiorari was filed
January 28, 1960, in the Supreme Court Where it is now pending.

Unlon 0il Company of California, Ramon P. Colvert, 65 LD. 245
(1958) -

s Union O Company of O’al@fwma, v, Fred -A. Seaton, 01v11 Actlon No.
.3042-58. © Suit pending. -

United States v. Alonzo A. Adams et al 64 I.D. 221 (1958) A—27364
(July 1,1957) . - - .. .

Alonzo A. Ada/ms, ete. v. P(ml ‘B. W@tmer et al United States Distriet
Court for the Southern Distriet of Oahforma Civil Action No. 1222-57-Y.
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Complaint dismissed, November 27, 1957 (opinion) ; reversed and remanded,
271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (1959).

United States v. Everett Foster et al., 65 L.D. 1 (1958)

Everett Foster et al. v. Fred A. Seaton, Civil Action No. 344-58. Judg-
ment for defendants, December 5, 1958 (opinion); aff’d, 271 F. 2d 836
(1959).

Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)

Thomas J. Huff, Adm. with will ennezed of the Estate of Wook-Kah-Nah,
Deceased, Comanche Hnrolled Resiricted Indion No. 1987 v. Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Bxaominer of Inheritance, Bureay of Indian
Affairs, Department of the Interior of the United States of America, and
Harl B. Wisemon, District Director of Internal Revenue, Civil No. 8281,
in the United States District Court for the Western District of Oklahoma.
The court dismissed the snit as to the Hxaminer of Inheritance, and the
plaintiff dismissed the suit without prejudice as to the other defendants in
the case.
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Grazmg Permits and Licenses: Cancellation and Reductions

Where grazing pr1v11eges have been allowed for a long period of time upon
ti:\e basis, that a showing sufficient to satisfy the requirements of the Fed-
eral Range Code had been made, such grazing privileges will not be can-
celed unless there is convincing evidence that the base property upon which
the privileges are predicated was not qualified and that the actlon in grant—
ing the privileges was clearly erroneous.

Grazing Permits and Licenses: Base Property (Land) : Dependency by Use

In order to. qualify as lands dependent by use within the meaning of the
Federal Range Code, it is necessary that land. offered as base property
 shall have been used in connection with the same part of the public domain
only during a substantial part of the qualifying year of the priority period.

. APPEAL FROM THE BUREAU OF LAND MAI{AGEMENT

Bert and Paul Smith have appealed to the Secretary of the In-
terior from a decision of the Acting Director, Bureau of Land Man-
agemerit, dated May 16, 1958, which affirmed the decision of the hear-
ing examiner dated December 6, 1956, which dismissed their appeal
" from - the range manager’s determination of the class 1 demand of

their base property in the Ruby Unit of Nevada Grazing District
No. 1, and from the issuance of a license pursuant to that determina--
~tion: for the 1956 grazing season. Roger Smith is an intervenor in
the proceeding. g

The. appellants are the present owners of base property known as
the OX Ranch which, together with another ranch known as the
North Ranch, was ﬁrst offered in an application for grazing privi-
leges in 1935 by the then owner Joseph W. Smith. The total de-
pendency by use established by the two ranches during the priority
period was 2,950 aum’s (590 av’s times 5 months). A dependent
property survey of the operation made in 1986 determined that the
OX Ranch produced 57 percent and the North Ranch 43 percent of
the total forage production of the two ranches.
" Whien the two ranches went into separate ownership, llcenses were
issued to the owner of ‘each ranch.

486067—59——1 ’ : 1
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In December 1955, the appellants filed an application for use of the
Federal range between May 1 and October 1,.1956, by a. varying num-
ber of their livestock for 550 aua’s and requested nonuse for the bal-
ance of their grazing privileges for range conservation purposes. By
a decision dated April 2, 1956, the range manager informed the ap-
pellants that the class 1 demand of the OX Ranch was determined to
be 57 percent of the former Joseph W. Smith operation less 6.67 per-
cent land. pattern reduction and a license would be issued to the ex-
tent of 600 avmM’s and 969 AUM’s nonuse, for a total of 1,569 aum’s.
The division of the class 1 demand was based upon the proportion-
ate share of the total forage production of the ranches. Henry
MeQleary Témber Co. et al.; A~27146 (November 7, 1955). On May
3, 1956, the appellants appealed from the Bureau’s adjudication made
Wlth respect to the class 1 Federal range demand of the OX Ranch.

On August 14, 1956, a hearing was held at Elko, Nevada, before
a hearing examiner- of the Bureau of Land Management. At the
hearinig the appellants contended that the only property vested with
dependency by use of the Joseph W. Smith operations during the
priority period was the-OX Ranch; that the North Ranch was hot
vested: with any dependency by use; and that the full extent of the
class 1 grazing privileges should be attrlbuted to the OX Ranch.

“In support of their contention the appellants state that J oseph W.
Smith sold the North Ranch to the F. & N. Livestock Co. in 1929;
that the F..& N. Livestock Co. held the land until*December 23,
1932, when Joseph W. Smith repurchased the ranch at a sheriff’s sale
after foreclosure proceedings; that there is no proof that any use
of the North Ranch was made by J. W. Smith in 1933 and 1934; and
. ,tha,t the. use of forage land of the North Ranch during the priority

' yeéars (the 5 years preceding June 28, 1984) does not meet the 2-year
minimum requlrement of the Federal Range- Code, 43. CFR 1957
Supp., 161.2 (k) (1). .

. The Federal Range Code 43 CFR 1957 Supp, 161. 2(k) prov1des
that: = ;
' (1) “Land dependent by use” means forage land other than Federal range of
such character that ‘the conduct of an economic lvestock operation Tequires
the use of the Federsl range in connection Wlth it and which, in the “priority
period”; was’ used as a part of 4an established, permanent and eontmumg 11ve-
stock: operation for any two consecutive years or for any three years of such
priority . period in-connection with substantially the same part of the pubhe
domaln, now part of the Federal range. i .

% * . % E T I * *i

(3) The extent to which grazing 11censes or permits will be granted on the
. ‘basis of dependency by use of land, shall be governed by the following:.

(i) It shall not exceed the average annual amount of forage customarily and
properly utilized by the livestock operatlon computed on the basis of any two

consecutive years or any three years in which use was actually made during the
priority period, whichever is more favorable to the applicant, on that part of
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the pubhc land wh1ch at the tlme of/ the issnance of the hcense or permlt 1s
Federal range *® ok

The Director and the hearlng examiner have concluded that Joseph
W. Smith did make sufficient use of the Federal range in 1933 and
1934 to qualify the North Ranch as land dependent by use, and that
there was no substantial evidence in the record to ]ustlfy denial of
the grazing prlvﬂeges attached to the North Ranch.

~Intheir appeal the appellants have attacked the Dlrector s statement
that

It seems reasonable to assume, in the absence of anythmg in the record. to
t_he__cqntrary, that Joseph W. Smith turned his cattle out on the Federal range
in 1934 at least by May 1 and, if that be true, he used thé range for about two
months during the five months 6f the 1934 season before the passage of the Taylor

Grazing Act.

There is no evidence that the Joseph W. Smith operation did not make use
of the Federal range in the 1934 season and the record itself gives rise to the
assumption that the range was in fact used in that season beginning at least as
early as May 1. It is also not: questioned that in the year 1934 J oseph 'W. Smith
' owned the North Ranch and used it as a part ‘of his livestock operatlon B Rk

_The appellants specifically deny that Joseph W. Smith made any
use’of ‘the North Ranch in 1988 and contend that there is likewise ne
affifmiative evidence in the record to show that J. oseph W. Smith did
use the North Ranch as a part of his livestock operation in 1934.
Tn fact, the purport of their argument is that the North Ranch never
did earn any dependency by use during the 5 priority- perlod years '
immeédiately preceding June 28, 1934. ’ '

The 1ntervenor, or his predecessors in interest, have been allocated
grazmg pr1v11eges on the Federal range from the very beginning of
the grazing program upon the basis that the use of the North Ranch
in the priority period was sufficient to satisfy the requirements of the

‘ regulamon Prlwleges so long recognized will not be canceled unless
theréis convincing evidence that the base property upon which the
privileges are dependent was not quahﬁed and that the granting of
the permit was clearly erroneous. Zarl C. Presley et al., 60 LD. 290
(1949) ; John D. Assuras et al., A-24268 (May 24, 1946).

Wlth this criterion in mind, we now turn to an examination of the
evidence relating to the use of the North Ranch in the priority years,
Alfred Smith, a witness called by the appellants; testified that J. W,
Smith moved 300 to 350 head of cattle to the North Ranch about
April 1, 1933 (Tr. 88, 42, 44), that, prior to 1929, J. W. Smith had
malnta,med cattle on both ranches (Tr. 41), and that after he reacs
quired the North Ranch, in 1983 and 1934, J. W. Smith operated
both the North Ranch and the OX Ranch and the public domain,
and the Forest Service lands as one unit (Tr. 46,47). George Smith,
a-witness for the intervenor, stated that J. W. Smlth ran the North'
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Ranch as though:it adjoined the 16).€ Ranch, as one unit (Tr. 82, 84),
and that there were cattle on the North Ranch in 1934. Finally, When :
J. W. Smith first applied for grazing privileges in an application dated
March 24, 1985, he listed both ranches as comprising his operation.

In thelr appeal the appellants have a,ttempted to show by analyms
that J. W. Smith could not logically have used the North Ranch in
the spring of 1933. However, their own witness testified to the con-
trary and they offered no evidence on which to base any other finding.
Therefore, I must conclude that the appellants have failed to estab- -

“ lish that the North Ranch was not used in conjunction with the OX
Ranch for at least part of one year and all of another.

The question remains whether the use to which the North Ranch
~was put is sufficient to qualify it under the pertinent regulations
as land used as part of an established, permanent and continuing live-
stock operation for any 2 consecutive years of the priority period,
in connection with the same part of the public domain. (43 CFR,
1957 Supp., 161.2(k) (1).) '

- As the Director pointed out, the Department has applied- the rule- -
that use during any season of the priority period must have been a
substantial one, but not necessarily for the whole of a year. Jokn D.
Assuras, supra; Auguste Nicolas, 57 LD. 110 (1940). At the very
least, on the evidence in the record, the North Ranch was used in con-
junction with the public domain from sometime in the first half of

- April 1933 through the end of the priority period on June 27, 1934.

Such use constitutes, I believe, a substantial use and meets the 1equ1re-

ment of the regulation.

The appellant also contends that the total demand of the OX
Ranch and its forage production have been incorrectly computed
but he offered no evidence on these points at the hearing.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
T.R. 6794), the decision of the Actmg Dlrector of the Bureau of Land
Management is affirmed.

Epuoxo T. FRITZ,
- Deputy Solicitor.

o CALAZONA FERTILIZER COMPANY
A-27710 ' Decided Jonuary 19,1959
Phosphate Leases and Permits: Generally '

The amendment of the phosphate regulations to omit the nrJinimu'm’-‘et“e:"q')yendi~ ’
ture requirement did not of itself amend the terms of pending offers of
sale which included a minimum expenditure requirement as prescribed in._
the former regulations, nor does the amended regulation prevent the impo-
sition of a minimum expenditure requirement in future offers of sale. .
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Phosphate Leases and: Perm1ts Leases——Contracts Generally
A.decision declaring a high bid at a phosphate lease sale and statmg that a
lease will be offered to the high bidder but not until the lands are surveyed
‘does not constitute an acceptance of the. bid. :
Phosphate Leases and Permits: Leases—Contracts Gener’ally

‘Where a phosphate lease sale is held W1th a minimum expenditure require-
ment as a condition of the sale and a bid is offered on that basis and the
manager purports to accept the bid free from the minimum expenditure re-
quirement, the purported acceptance is not an acceptance but a counter
offer which does not result in a contract.

Phosphate Leases and Permits: Leases

Where a phosphate lease sale is advertised on terms which include a minimum
expenditure requirement and & bid is submitted on that basis, but after
the offer of sale is issued and before the date of the sale the' phosphate
regulations are amended to eliminate the minimum expenditure requirement,
the bid will not. be accepted but’ the sale will be readvertlsed

Contests and Protests
..One who does not bid at a lease offéring can, as a protestant, call to the De-
‘partment’s attention any irregularities in the bhandling of the offering.

Federal Employees and Officers: Authority to Bind Government
The United States cannot be bound by the unauthorized acts of its agents:

APPEAL FROM THE BUREAU oF I.AN.'D MANAGEMENT - : |

Calazona Fertilizer Company has appealed to the Scretary of the
Interior from a decision of the Director, Bureau of Land Management,
dated April 10, 1958, which affirmed a decision of the manager of the
Phoenix, Arlzona land office, dated August 8, 1957, holding in effect,
that a proposed sale of a phosphate lease (for which -the appellant
had been declared the high bidder) was without ‘authority and void.

On October 16, 1956, the manager, pursuant to the provisions of the
Mineral. Leasmg Act, as amended (30 U.S.C., 1952 ed.; sec..211), and
the pertinent regulatlons (43 CFR, Part 196), authomzed publication
of a notice of an offer for sale by competitive bidding of a phosphate

lease of certain lands located in T. 81 Ni,; R. 14 W., G- and SRM, Ari-

“zona  The notice stated that the sale would be held on December. 6,
1956, at 1 p.m. in the land office at Phoenix, and that a detailed state—
ment of the terms and conditions of the lease offer could be obtained:
from the manager of the land office. “One of the terms.of the lease
offer set out in that statement was that a minimum expenditure of
$25,000 on or for the benefit of Unit 1 and of §75 ,000: for Unit 2 'was
required to be made:during the first 8 years of: the leases.” “This re-
qulrement was ‘made pursuant to the pertinent regulation which pro-

: The advertlsement of the proposed lease sale appeared in a Mohave County newspaper

on November 1, 8,15, and 22, 1956. Copies of the notice of sale were also mailed on
October 16, 19566, to a. list of prospective bidders, including Randall Mills. Corporation.
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‘vided that a bona fide expendlture for mine operations, development,
or improvement purposes of the amount determined by the authorized
officer. would be a condrtlon of each lease (43 CFR 196.4(a)). A few

days’ later the Department on October 19, 1956, amended the 1eou1a- -

tion by omitting the minimum expendlture requirement. (Cu‘cular
1965, filed in the Division of the Federal Register on Octobel 25 1956
and pubhshed in 21 F.R. 8217 on October 26, 1956.)

"On December 6, 1956, the sale was held as advertlsed At the sale
the sole bidder was the Calazona Fertilizer Company, whose total bid
for the two units was $5;000. :

On December 11, 1956, the manager issued a declslon declmnor the
Calazona Fertﬂlzer Company bid to be the high bid and stating that
3 lease would be offered to the h1gh bldder at that price. . The decision
also stated that: S

" The high bidder is also advised that under the amended phosphate 1eaée Tegu-
lations, Circular 1965, sec. 196.4, the minimum expenditure as noted under the
terms of the sale and lease will not be required. .

~On J anuary 23, 1957, Randall Mills Corpomtlon filed a protest
with the manager of the Phoenix land office against the manager’s
decision of December 11, 1956. = The basis of the protest was that. ‘the
amendment of the phesphate lease regulations on Qctober 19, 1956,

effected a material and substantial change in the pubhshed terms of the,

sale, and in view thereof the manager was required to issue and pub-
lish amended or corrected “Terms ovf Sale” and deliver copies thereof
to the prospective bidders. The protest also alleged that Randall
Mills Corporation would have made a monetary bid in excess:of the
Calazona bid had it been aware of the elimination of the $1OO 000
minimum expenditure requirement. :

Following receipt of the protest and an answer thereto by the Cala-
zona Fertilizer Company, the Administrative Assistant Secretary of

‘the Department requested an opinion of the Comptroller General of
the United States on the question presented..

By a decision dated May 8, 1957 (36 Comp. Gen. 759), the Comp-
troller_ General held that “since the award purportedly made on De-
cember 11, 1956, in favor of the Calazona Fertilizer Company, was not
made in accordance with the.stated terms of the offer, the sa1d award

~ ghould be canceled forthwith as unauthorized.” :

- In accordance with tlie Comptroller General’s 0p1n1on, on August 8,
1957 the manager caxnceled the award to the appellant and authorized
a refund of the bonus bid of $5,000.- A right of appeal to the Director
was allowed. On September 3, 1957, the appellant filed a notlce of
appeal to the Director from the manager’s decision. :

The main thesis of the appeal to the Director was that the notme of
the amended regulation when published in-the Federal Register was
notice to the entire public of the amendment of the regulation and
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there was no necess1ty for personal notice being given to any person of
the change in the regulation. The appellant contended. that the
“pertinent statute is section:7. of the:-Federal Reglster Act, as amended
" (44 U.8.C.; 1952 ed., sec. 307), which states in part: '

No document required under section 5(a) to be published in the Fedelfal
Register shall be valid ag against any person who has not had actual knowledge
thereof .until the duplicate originals or certified copies of:the document shall
have been filed with the Division and a copy made available for public inspec-
tion' as provided in section 2; and, unless otherwise specxﬁcally provided by
statute, such filing of any document required or authorized to be pubhshed
under section 5, shall, except in cases where notice by publication is insufficient
in law, be sufficient to give notice of the contents of such document to any person
subject thereto or affected thereby. * * * - :

-Since the amendment of the Department’s regulation wag duly pub-
lished in the Federal Register (supra), the appellant argued that the
publlca’mon was notice of the change to Randall M1lls Corporatmn
and any interested bhidder.

- In his decision the Director conceded the pomt that pubhcatlon of
the amended regulation in the:Federal Register may have constituted
notice thereof to all prospectlve bidders, but he pointed out that since
the revised regulation is silent as to itseffect on outstanding offers of
leases-'and ‘does not appear necéssarily to constitute a proh1b1tlon
against inclusion of the previous requirements in leases thereafter to
be-awarded under outstanding offers, he was unableto agree that such
publication of itself amended tlle prov1s1ons of the then outstandlng

terms of sale.

- In its appeal to the Secretary the appellant contends that although:
the Director’s decision- admits the force and validity of section 7 of
the Federal Register Act, it “reaches an inequitable conclusion by
enlarging upon the meaning and the intent of the statute.” The appel-
lant makes no attempt to point out in what respect the Director’s
conclusion is inequitable, nor in what manner the meanmg and intent
of ‘the statute have been enlarged.

In my opinion the Director correotly concluded that ‘under the

factual situation presented in this case, i.e., the lack of any statement

in the revised regulation as to Whether or not the amendment of the
regulation constituted a prohibition against inclusion of the previous
requirement. in leases thereafter to be awarded under outstanding
offers, the publication of itself did not amend the outstanding terms of
sale. In his decision of May 3, 1957, supra, the Comptroller General
also stated that:

* 3 % gince the revised regulatmn is silent as to its effect on: outstandmg
offers ‘of leases, and does not appear necessarily to constitute a proh1b1t1on,agamst
the inclusion of the previous requirements in leases thereafter to be awarded
under outstanding offers, we do not feel that its publication constituted an:auto-
matic amendment of the terms of the offer of October 16. (36 Comp. Gen. 761.)

Ay
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- Furthermore, the removal of the compulsory minimum expendrture
_requirement from the regulatmn did not mean that such a requirement
could not be.imposed in ‘a proper case. The authorized officer at
“all times had the authority to make the offer to lease subject to terms
and conditions specified in the notice of lease offer. - 43 CFR, 1957
Supp., 196.10. :

In other words, Circular 1965 did not make it 1mpr0per for lease
oﬁ'ers to contain a minimum expenditure requirement; it only elimi-
nated the requirement as an obligatory condition of a lease offer.
Therefore, the publication of Circular 1965 could not of itself by any
means be deemed to be an amendment of the terms of the sale.

The case then comes to this: On December 6, 1956, the date of the
sale, the terms of the sale remained as orlgmally pubhshed including
the requirement for a minimum expenditure. It was on those terms
that bids were to be made and accepted. Indeed, inconsistently with
its argument based on the Federal Register Act, the appellant states
that it was unaware that no minimum expendlture requirement was
to be made until after its bid had been accepted. The appellant’s bid, .
therefore, must be presumed to have been made on the. basis of the
terms of the sale as published. N

The question then is whether there was an acceptance of appellant’s
bid on that basis so that a binding contract ensued. Here the ap-
pellant shifts its position and demands that a contract be given to it

“as originally awarded,” in other Words, w1thout the minimum ex-
penditure requirement.

The answer to this demand is twofold. First, the manager’s de-
cision of. December 11, 1956, did not award a lease to the appellant.
The decision stated that other than the appellant’s bid of $5,000 no
other bid had been received, that accordingly the $5,000 bid was de-
clared. the high bid, and that “the lease will be offered to the high
bidder at that price. » The decision also stated that:

:Inasmuch as the SE¥ sec. 16, T. 31 N, R. 14 W, G & SRM, is the only
portion. of the land that is surveyed, no lease will be offered, and compliance
with 43 COFR 196.4 as to the bonds and the first year’s rental under sec. 196.12(b)
will not be required un#il o survey is made at the expense of the Government.
A survey will be requested immediately. [Itahcs supplied.] .

Secondly, even if the manager’s decision is ccns1dered to have been
intended to be an acceptance of the bid, it could not have had that
effect because 1t stated that the minimum expenditure as noted in the
terms of the sale would not be required. It is a fundamental prmc1p1e
of Jaw that in order to create a contract an acceptance must be “un-
equivocal” (Restatement, Contracts, § 58 (1932)), “pos1t1ve and un-
a,mblguous” (1 Williston, Contracts § 72, Rev. ed. 1936), and “must
comply exactly with the requirements of the offer” (Restatement,
Contracts,§ 59 (1982)). Iselinv. United States, 27 10. S 136 (19286) ;
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United States. v. Bmwnstem, 75 Fed. Supp. 187 (D.C.N.Y. 1947);
' appeal dismissed 168 F. 2d 749 (2d Cir. 1948). Unless an-acceptance
is unconditional-and-without:variance from the offer it is of no legal
effect asan acceptance and operates-as a re]ectlon and a counter oﬁ’er,
and a qualified acceptance or a new proposal rejects the original offer.
Peeriess Casualty Company v. H ousmg Authority of H azelhurst 208
F. 2d.876 (5th Cir. 1955). ,

The decision of December 11, 1956, which the a,ppellant contends
was an acceptance of its offer, was not “positive and unambiguous”
and did not comply exactly with the terms of the offer. Under the
circumstances, it can only be considered a declaration of the fact that
the appellant was the high bidder at the sale, or a counter offer; in
either event no contract resulted therefrom.

The appellant next argues that it has suffered “severe damage in
promoting the lease from December 11, 1956, to January 23, 1957.”

The appellant does not attempt to explain the exact nature of the -~

“severe damage” alleged to have been suffered or to evaluate the dam-
age in dollars and cents. It is contended that this severe damage
was suffered when the appellant acted in good faith upon the decision
of the manager dated December 11, 1956. " As previously pointed out,
the decision of December 11, 1956, stated that inasmuch as only one
- quarter section of the lands to be leased had been surveyed “no lease
will be offered” and the high bidder was not required to post, the bonds
or pay the first year’s rental until such time as a survey is made. No
survey was made between December 11, 1956, and January 23, 1957
and, of course, no lease was offered during that time, Thus, all a,ctlon
on the lease was speclﬁcally declared to be held in suspense pending
the requiréd survey. Therefore, any expendltures made or damages’
suffered as a result of reliance on the manager’s de01s1on are dlﬂicult
* to comprehend, as well as being unjustified. = »
The appellant next complains that the- ‘protestant, Randall Mllls, )
delayed a full 41 days before filing a protest, that had no protest been
filed it is conceivable that the lease would have been granted, and
that the question here for determination Would never have been
_ presented. - '

This contention is without merit. Randall Mills Corporatlon was
not.an.appellant from the manager s decision of December 11, 1956.
It appeared as a protestant, and in‘that capamty, it.can- call to the
Department’s attention any irregularities in its proceedings at any
time. * See Floyd A. Wallis, The California Company, 65 1.D. 417
(1958) ; Lucille Mines, Inc., A-27558 (June 6, 1958) ; United States
Steel Corporation, 63 1.D. 318 (1956). The Department can always
consider the question of its lack of authority to act no. matter how
the matter is brought to its attentlon J ohn J. F (mﬂelly et al. 62 1.D.

496067—59——2
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1, 4 (1955), reversed on other ‘grounds, Farrelly v. McKay, C.A.
3057—55 U.S:D.C. for the District of Columbia, October 11, 1955

F 1nally, the appellantasserts that:

It is axiomatic that the act of the agent while performing‘his principal’s busi-
ness-is the act of the pr1nc1pa1 The error of the agent here, and appellant

- denies that it was in.error, cannot be placed ‘as a burden on the appellant.- -

~The simple answer to this contention is that the United States'can-
not be bound by the unauthorized acts of its agents.” Cf. Federal
Crop Insurance Corp: v. Merrilly 332 U.S. 380, 383-884 (1947) ; Wil-
liem H. Boyd, Clarence Virgil West, A—-27440 (June 8, 1957).  As
it has been determined-that the manager did not accept appellant’s
offer and was without authority to accept a bid on terms materially
changed from the terms of the sale, it is impossible to conclude that
the United States is committed to issue a lease to the appellant
omitting the minimum expenditure requirement.

Since the manager’s declaration of the high bidder and award of
the lease were invalid, the question remains as to whether Calazona’s
bid should be accepted as made. The regulation pursuant to which
the sale was held reserves to the United States the right to reject all
bids (43 CFR, 1957 Supp., 196.12(b)). It is now possible to offer the
land for lease without a minimum expenditure requirement and an
offer so made would doubtless draw a wider response from prospective
bidders. Therefore I believe it is in the interest of the United States
to cancel the sale ? and to proceéed anew to offer/the lands for lease by
competitive bidding under the current regulatlon

In commenting on the purpose of the statutory requlrement of
advertising for bids, which in this case is required by section 9 of the -
Mineral Leasing Act, as amended (30 U.S.C., 1952 ed sec. 211), the 4
Comptroller General has said:

® % %-the purpose of. the statutory requxrement of advertising for bids in
matters of this type is to secure: free and open competition among bidders in order ..
that the needs of the Government may be supplied upon the most advantageous
terms ‘available and to give all persons an equal right to compete for Govern-
‘ment business. To insure to the Government the benefits of 'such competition it
is essential that-awards of contracts be fajrly made upon the basis of the essen-
tial requirements of the specifications submitted for competition. While the
Government reserved the right in the invitation for bids to waive any mformahty
in bIdS received, the informalities which may be waived are those of form and
not of substance, or some immaterial and inconseqilential defect in or vanatlon of

a bid from the exact requu'ements of the advertised invitation and spec1ﬁcat1ons
¥ %% 30 Comp. Gen: 179, 182-(1950). :

In commentlng on the facts i in th1s case the Comptroller General
stated :° : C

* % ¥ Not only would the basic reqiiirement in the invitation that a mmmium
expenditure of at least $100 000 be made 1n the first three years of the proposed

B ¢y 0. 0. Thomas, A—27380 (November 7, 1956)
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phosphate lease tend to decrease the amouut of any proposal submltted in re-
sponse to the Government’s original lease offer, but it also would tend to ellmmate \
thosé bldders ‘who might be unwilling to obligate themselves to invest the spemﬁed‘
amount of capital for the development -or improvement of the lands.
© Therefore, considering the importance of Circular No. 1965, and its impact not
only upon the number of bidders likely to be interested, but also upon: ‘the bid
prices reasonably to be anticipated, it would seem that its immediate publication.
and release to the prospectwe bidders as an amended term or condition of the -
proposed ledse was a prerequisite to any valid offering of Government-owned
phosphate lands for lease under the terms of the revised regulatmns 1 (36 Comp.
Gen. 756, 761 (1957).) : :
Accordingly, for the reasons stated herein, it is concluded that there
was noerror in the Director’s decision and decisions below were correct.
Therefore, pursuant to the authority delegated to the Solicitor by
" the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F.R. 6794), the decision of the Director, Buréau of Land Management,
isaffirmed. _ »
R Epmonp T. Frirz,
Depusy Solicitor.

MAX BARASH
THE TEXAS COMPANY |
A-21239 (Supp.)  Decided Jamuary 21, 1959 -

0il and Gas Leases: Cancellatlon

‘Where the District Court directs the Secretary to issue an. oil and gas Iease to
an offeror for land covered by an ouistanding oil and gas lease, the latter
must be eanceled so that the Secretary can comply with the order of the court.

RECON SIDERATION OF DEPARTMENTAL DEGISION

Ina. dec1310n dated February 14 1956 (63 1.D. 51) the Department
held, in effect, that competitive 011 and gas leases issued to The Texas
Company (BLM A 034714 and 084715) were properly issued and that
1t was necessary to reject a conflicting noncompetitive offer to lease for
oil and ; gas (BLM-A 034282) filed by Max Barash. The facts are fully
set-out in that decision and need not be repeated here. '

Thereupon Barash filed a suit agamst the Secretary, Max Barash, v.
Douglas McKay, Secretary of the Interior, Civil Action No. 939-56,
United States District Court for the District of Columbia, in which he
- agked for a review of the defendant’s action and that the Secretary
- be. dlrected to cancel the leases issued to The Texas Company and to-
issue a lease to him. The Texas Company was not made and did not
become a p‘Lrty to this suit.
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On June 13, 1957, the District Court, upon cross motions for sum-
mary Judgment entered judgment for the Secretary and dismissed the
suit. Upon appeal the Circuit Court reversed and remanded the case
for further proceedings in accordance with its opinion(# ax Barash y.
Fred A. Seaton, Secretary of the Interior, United. States Court of
~ Appeals for the District of Columbia’ Circuit, No. 14069, April 20,
1958). 'The Circuit Court concluded its opmlon ‘thus:

o % % % Tn the absence of The Texas Gompany as a party in the présent case
we. do not now order cancellation of any of the Secretary’s leasing agreements
with The Texas Company. We leave to the District Court, in further proceeditigs
consistent Wwith this opinion, the resolution of issues relating to those agreements.
. Thereafter Barash filed a motion in the District Court for a judg-
ment in accordance with the opinion and judgment of reversal rendered
by the Circuit Court. - In a judgment dated December 18, 1958, and
entered January 5, 1959, nune pro tunc as of December 18, 1958, the
District Court vacated its judgment entered June 13, 1957, reinstated
plaintiff’s motion for summary judgment, overruled defendant’s mo-
tion for summary judgment, granted plaintiff’s motion for summary
judgment, and directed the Secretary to reinstate plaintiff’s applica-
tion BLM-A 034282 and to issue a noncompetitive lease to the plain-
tiff as the first qualified applicant for the 954.51 acres of la‘nd covered
by the application.
- The District Court also filed a “Memor‘mdum to the Clerk” in Whlch
it said— - o N »

In .the above entitled matter I have 51gned the plamtlff’s order of Judgment as
filed August 15, 1958, as it appears I must. -

...From the standpoint of the Court of Appeals; as indicated in its opinion (No..
14069, decided April 25, 1958), it-was held that The Texas Company was-hot an
indispensable party, and then the Court went on to.say: “ .. we do not now
order cancellation of any of the Secretary’s léasing agreements with The Texas
Company.” (p.7)  Neither does this Court. Whether or not the order as signed
will have that effect in the circumstances may well be so, but that result is nof
ordered for the very Teason that the Court of Appeals, in the eircumstances,
refused to dispose of the matter.

It is unfortunate that the Court left the case in this posture, and-what the
“further proceedings” consistent with this opinion is, is not clear either from
the point of view of this Court or that of counsel. I leave it in the posture in
which I find it. )

On January 8,1959; Barash filed a request with the Secretary that
a lease be 1ssued forthw1th in accordance with the judgment of the
court.

As the Department’s decision of February 14, 1956, pointed out,
the Department had issued three separate leases for the lands covered
by Barash’s application. Of these leases, one, BLM-A 034716, issued
to Baker and Taylor Drilling Co., was canceled by the D1rector of
the Bureau of Land Management and the cancellation became final
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upon the failure of the lessee to appeal and one, BLM A 0347 15, 1ssued
to The Texas Company, terminated by operation of law on August 31,
~ 1958, upon the expiration of its 5-year term. The other Téxas’ Com—
pany lease, BLM-A 034714, whose original 5-year ‘term also would .
have terminated on Angust 81, 1958, has entered an extended term as
the result of the payment on August 28 1958, of compensatory royalty
for the period September 1, 1953, to June 30, 1958. At the same time,
The Texas Company paid the rental due for the lease year beginning
September 1, 1958. The payment of compensatory royalty extends
the lease for the period during which compensatory royalty is. paid
and for a minimum period of 1 year from the discontinuance of such
‘payment. 30 U.S.C., 1952 ed., Supp. V, sec. 226; 43 CFR 192.8(b).

Therefore, the lands formerly covered by leases BLM-A. 034715
and 034716 are now, so far as the record before me shows, available
for leasing and, all else being regular, a lease can be issued to
Barash for sucll lands.

However, the lands covered by lease BLM-A | 034714 are in a
different situation, since that lease is still in effect.

If the Department were to issue a lease to Barash now for this

land, there would be two leases outstanding for the same land. It . °

is well established that the Department will not knowingly allow
conflicting rights' to the ‘same land to be created (see Undon 04l
Company et al., 65 1.D. 245, 258 (1958)) and that where two leases
have 1nadvertently been 1ssued for the same land, one must be can-
- celed. Fred A. Seaton v. The Texas Company, Un1ted States Court
of Appeals for the D1str1ct of Columbla C1rcu1t No. 13636 (May
- 8, 1958).

Furthermore, so long as an oil and gas lease is outstanding and
of record, whether: void or VOldable, it segregates the lan()i and the
land is not available for further leasing until the existing lease is
canceled and the cancellation noted on the tract books. Joyce A.
Cobot et al., 63 1.D. 122 (1956) ; B. B. Whitaker et al., 63 ID. 124
(1956) ; Mcwgcwet A. Andrews et ol., 64 T.D. 9 (1907) '

Thus, it is evident that although nelther the Cireuit Court nor
the District Court ‘directed the Secretary to cancel lease BLM-A.
034714, the. District Court with full knowledge of the existence of
lease BLM—A 034714 directed the Secretary to issue & lease to Barash -
for the same land.

The Circuit Court forbore to direct cancellation of this lease be-
cause The Texas Company was not before it. :

, However, The Texas Company is before the Secretary and ‘its
lease is subject to his jurisdiction. Since two oil and gas leases
cannot be .issued for the same: land, and the Secretary has been
dlrected to issue a lease to Barash 1t follows that lease BLM—A
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034714 must be canceled so that the - Secretary may comply Wlth
the order of the District Court. ,

Accordingly, The Texas Company is given 80 days from recelpt
of this decision to show cause why lease BLM-A 034714 should not
be canceled, fallmg whlch the lease will be canceled W1thout further
notlce _

“Therefore, pursuant to the authorlty delegated to the Sohmtor
by the Secretary of the Interior (sec. 23, Order No. 2509, as “re-
vised; 17 F.R. 6794), the decision of February 14, 1956, is vacated
as to the lands formerly covered by BLM-A 034715 and 034718, the
case is remanded to the Bureau of Land Management for further
proceedings consistent herewith; and The Texas Company is:di-
rected to show -cause, In accordance herewith, why lease: BLM—A
084714 should not be canceled. ‘

S * Epmunp T. Fritz,
Deputy Solicitor.

LYNN NELSON
| URANIUM KING CORPORATION
A-2795 Decided January 91, 1959

0il and Gas Leases: Cancellatmn——()ﬂ and Gas Leases S1x-m11e Square
Rule ~ : - Lo e e

* A noncompetitive oil'and: gas-lease covering land in excess of a 6-mile square .
issued without regard to the departmental regulation which so limits. the -

area of such leases must be canceled when the violation of the regulation
. is disclosed and there is pending a qualified junior application for the

same land.

APPEAL FROM THE BUREAU OF LAND MANAG-EMENT

Lynn Nelson has appealed to the Secretary of’ the Intenor frem L

a decision of. the Director of the Bureau of Land Management dated
June 11, 1958, which canceled his noncompetitive oil and gas lease

dated Deeember 1, 1957, issued under section 17 of the Mineral Leas-

ing Act, as amended (30 U.S.C., 1952 ed., Supp. V, sec. 226). .
Several offers -to lease were ﬁled s1mu1taneous1y and a drawmg
was held to determine the successful offeror. The lease was awarded
to Nelson, for certain lands in San Juan County, Utah, which cor-
prise approximately all of section 31, T. 87 S., R. 22 E., SLM.
(except the N1,NE1, and the NE’%NW%), and the SE1/ of sec-

tions 5, 8, 20, and 29, T. 88 S, R. 21 E,, S.L.M. Uranium King

Corporatlon appealed from the re]ectlon of its simultaneously filed
offer, which covered only the last four quarter sections, alleging that
the land included in the appellant’s lease was not Wlthln a 6-mile
square as requlred by departmental regulation 43 CFR 192. 42(d).
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The D1rector found by reference to the oﬁic1a1 plats of survey and field
notes that the appellant’s lease (Utah. 025667) covers. lands-exceed-
ing the 6-mile limitation by approx1mately 22.44 feet and, -accord-
ingly, canceled this lease.

On appeal to the Secretary, the appellant renews the. arguments
presented to the Director that the leased land is within a 6-mile
square and that the Department lacks authority to cancel the lease
for want of statutory authorization to cancel for violation of a regu-
lation.

Whether the lands apphed for by the appellant and included in
his lease fall within a 6-mile square depends upon the length of the
west boundary of sec. 31, T. 37 S., R. 92 E., S:LLM. The appel-
lant apparently relied upon a dependent resurvey of the west bound- -
ary of the township, the plat of which was accepted on November.
18, 1949, to ascertain the distance. The plat shows the south half
Aof the West boundary of sec. 31 to be 39.37 chains in length and
the north half to be 89.86 chains. in. length. Subsequently, a de-
pendent resurvey was made of the east boundary of T. 37 S, R.
91 E., the adjoining township on the west. In: surveying the east
boundary of sec. 36 of that township, which is also the west boundary
of sec. 31 in T. 87 S, R. 92 E., it was discovered that an error
had been made in measuring the length of the south half of the
common boundary and that the distance was actually 39.98 chains
instead. of 89.37 chains. The discrepancy of .61 chains comes to
4096 feet. The plat of survey of T. 37 S, R. 21 E., which was
accepted on May 11, 1953, shows the corrected d1stance of 39.98
chains.

On the basis of the correct distance of 39.98 chains, the lands 1ncluded
in appellant’s lease extend beyond a 6-mile square by some 22.44 feet.
If the incorrect distance of 39.37 chains is used, the lands would fall
within a:6-mile square.

The pertinent portion of the applicable departmental regulatmn,
43 CFR 192.42(d), provides that: .

* ko Each offer must describe the lands by legal subdivision, sect1on, town- .

ship, and range, if the lands are surveyed, * ¥ * and must cover only lands
entirely within a six-mile square.

Another regulation, 43 CFR 192 4:2(g) prov1des

(1) * * * An offer will be rejected and returned to the offeror and will afford
the applicant no priority 1f (iy * * * the lands are not entirely within a 6-mile
square. * ¥ %

The printed lease form (No 4—1158 Fifth Edition (September
1954) ), which also constitutes .an offer to lease and was used by the
parties here, states in item 2 of the Spec1al Instruction on the back of
such form that:

“All of the land must be within a &mile square.”
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; Paragraph 9 of the General Instructions prov1des in pertinent part:

“The offer will be reJeeted and Teturned: to the offenor -angkswil.. afford sthe. .. |

apphcant no priority if: (a) The land description is insufficient to 1dent1fy the
lands or the lands are not entirely within a 6-mile square; ¥ * * -
- This Department has consistently held that an offer to lease lands
not entirely within a 6-mile square is subject to rejection because of
the violation of the regulatlon and instructions. Adak G. Macauley,
A-26419 (September 3, 1952) ; Earl W. Hamilton, 61 1LD. 129 (1953).
' Accordingly, it appéars that the manager ought to have rejected the
appellant’s lease offer in thisinstance. =

But the questlon presented by this appeal is whether after a leftse
has been ‘issued in violation of a departmental regulation it must be
canceled because of such violation in the absence of any statutory cause
for cancellation. In Zarl W. H amzlton, supra, the Department ob-
-served that “As a matter of law, there is no requirement that a lease
must be canceled if a departmental regulation or an ‘instruction’ of
the character here involved:is violated, » and refrained from directing
cancellation on the grounds that the issuance of the lease did not
prejudice the rights of any other person and that the excess of the
lands covered by the lease over the 6-mile square limit was small.
Since that time, however, the question of the necessity for cancellation
of 'a Tease because of the violation of a departmental regulation in the
issuance of such’'lease has been presented to a Federal court and
answered in the affirmative. In McKay v. Wahlenmaier; 226.F..2d 35
(C.A.D.C. 1955), the offeror to whom the lease was awarded filed an
offer in competition with, and without reveahng his connection with,
a corporation of which he was president and owner of 23.7 percent of
the capital stock, stating in his accompanying affidavit that he did
80 1n good faith and on his own behalf and for his own use and benefit
and not in behalf of any other person, association or corpom‘mon, either
d1rect1y or mdlrectly "He did not list his interest in 20 oil and gas
leases covering 9,436.84 acres of pubhc Iand held by the corporatlon,
although a departmental regulation, 43 CFR, 1946 Supp . 192:42(c),
required all offerors to list their holdings or their proper proportion
of group holdings in 0il and gas leases of public lands. Tt was shown,
however, that the stockholder’s proportional