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DE C ISIONS
RELATING TO

T H E PUBLIC LA NDS

HOMESTEAD ENTRY—CITIZENSHIP-HEIRS—-EQUITABLE ACTION.
- E11zABETH RICHTER.

A homestead entry, under which the entryman who had declared his intention of
becoming a citizen but had not been admitted to citizenship at the time of sub-
mitting final proof, may be equitably confirmed for the benefit of the heirs, and
patent issue in their names, where the entryman dies, with his entry oceupying
such status, and a naturalized heir thereafter submits final proof.

The case of Joseph Ellis, 21 L. D., 377, cited and distinguished.

Secretary Bliss to the Commissioner of the General Land Office, July 13,
(W.V.D,) _ 1897, ' (C. W. P.)

T have considered the appeal of Blizabeth Richter from your office
decision of February 29, 1896, holding fmal certificate, No. 334, for
cancellation.

The land involved is the W % of the NE.  and the B, + of the NW. 1
of Sec.29, T, 26 N., R. 23 &., Waterville laud district, Washington. '
The recmd shows that W1lham Richter made homestead entry, No.
768, of said tracts Augnst 17, 1887, submitting final proof on July 23,
1894. 'With his proof he submitted a copy of his declaration of inten-
tion to become a citizen of the United States, with the statement that
‘he had appeared with his witnesses on April 25, 1894, at the court
house in Waterville, with the intention of taking out final citizenship
papers, fully believing that the court would still be in session, but Le
found that the court had closed and the judge left town. He also
stated that but two terms of the court are held in the county, and that
he intends to 'be present at the next term of the court, which will be
held on October 22, 1894, and that he will then take.out his ﬁnal

papers.

The local officers apploved the proof, accepted payment, and issued
final certificate July 23, 1894, :

December 7, 1394, you directed the local officers to advise the claim-
ant that, upon receipt by your office of record evidence of Richter’s
naturaliza,tion, without unnecessary delay, the case would be referred
to the board of equitable adjudication for final action.

2670—voL 25——1 1
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On February 8, 1895, the local officers transmitted the affidavit of a
physician, to the effect that Richter was and had been since October,
1894, dangerously ill, and unable to leave his house, also the affidavit
of Richter’s brother, in which he states that William Richter will, if
- able, be present at the term of court which will be held in April, 1895,

In July, 1895, the local officers transmitted final proof on said home-
stead entry, No. 768, by Elizabeth Richter, a naturalized citizen of the
United States, and the mother of said William Richter, who died in
April, 1895, with final cer tlﬁcate, No. 334, issued to the heirs of William
Richter, deceased

February 29, 1896, you decided that the proof made by Elizabeth
Riehter can not be qceepted and held final certificate No, 334 for can-

cellation, but directed that the final certificate No. 240, in the name of
William Richter, be then referred to the board of eqlutab]e adjudica-
tion for the action of that tribunal. -

The case turns upon the rights of the heir of an entryman, who has
madeé a declaration of intention to become a citizen, but diés, before
final proof has been accepted and final certificate approved, without
actual naturalization.

Under the homestead laws, the right of entry is given to a eitizen of
the United States or one “who has filed his intention to become such,
as required by the naturalization laws.,” But an entryman, although
he may have fulfilled all the requirements of the homestead law, is
ot entitled to patent, unless he is at that time a eitizen of the United
States. (Section 2291 of the Revised Statutes.)

In the case of Joseph Ellis (21 L. D., 377), on the authority of which
case your office decision is founded, Fllis was entitled to patent at the
time of his death. Amnd it is held in the case of Henry E. Stich (23
L. D., 457), that section 2448 of the Revised Statutes, which provides:

Where patents for public lands have been or may be issued, in pursuance of any
law of the United States, to aperson who had died, or who hereafter dies, before the
date of such patent, the title to the land designated therein shall inure to and be-
‘come invested in the heirs, devisees, or assignees of such deceased patentee as if the
patent had issued to the deceased person during life.
is applicable only when the right to patent exists in the entlyman at
the time of his death.
~ In the case under consideration, Richter, by reason of his not bemg

naturalized at the time of his death, was not entitled to patent.

Your office decision is therefore erroneous. -

The board of equitable adjudication has mo authority in such cases.
Its province is confined to entries so far complete in themselves, that,
when the defects on which they are submitted have been cured by its
favorable action, they pass at once to patent.  J ames H. Taylor, 9 L.
D., 230.

By the statutes of the State of Washm gton an ahen may hold, con-
 vey and devise land, and if he diés intestate, the same shall deseend
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to-his heirs. (1 HilP’s Statutes and Codes of Washington, Title LXX,
5. 2055.) And by the rule and order of descent of real property:

If the decedent leaves no issne, the estate goes in equal shares to the surviving,
husband or wife, and to the decedent’s father and mother if hoth survive. If there
be no father nor mother, then one-half goes in equal sharesto the brothers and sis-
ters of the decedent, and to the children of any deceased brothers or sisters, by
right of representation. If decedent leaves no issue, nor husband nor wife, the
estate must go to his father and mother. (Hill’s Statutes and Codes, Title XVII,

8.2.)

1t seems to me that on the principles of equity and justice this entry
should be passed to patent, and 1 can see no objection to submitting
tinal bomestead certificate No. 334, on the proof made by Elizabeth
Rlchter, to the board of equitable adyuhcatmn under rule 33 of rules
and regulations of the board.

You will therefore refer final homestead certificate No. 334 to the
hoard of equitable adjudication, and, if confirmed, patent will issue in
the name of the heirs of Wllham Blchter. Agnew v, Morton, 13 L, D,

228,
The decision of your.office is modified accordingly.

TIMBER CULTURE APPLICATION—ACT OF MARCH 3, 1891.
GALLUP . WELCH.

An application to make timber culture entry of land embraced within a prior prima

. facie valid railroad. indemnity selection is properly rejected, and an appeal from

such action secures no right that is protected by section 1, act of March 8, 1891,
repealing the timber culture law.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W.V.D.) - 1897. : (. W, G)

On May 7, 1896, J. T. Gallup filed a motion for the review of depart-
mental decision of February 11,1896 (not reported), in the ease of said
Gallup ». Wesley C. Welch, involving the W. § of the NE. }, the NW. 1
of the SE. 1, and the NE. 2 of the SW. % of Sec. 36 T.85 N,,R. 30 W,,
Des Momes land distriet, Iowa.

On October 6, 1896, s:md motion was entertained and forwarded to
your office to be returned to Gallup for service within thirty days from
receipt thereof,

Said motion has again been filed with ev1den(,e of service after the
expiration of the thirty days allowed for that purpose, and for that
reason motion is made to revoke the order enteltzunmg the motion for
review. :

At the time the motion for review was enteLtmned it 3 was found that
an error had been committed in the previous decision of this Depart-
ment in the recognition of Weleh’s timber culture application after the
repeal of the timber culture law, and for that reason it is deemed
unnecessary to consider the motion to dismiss. -
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To a proper understanding of the matter, a brief history of the ple
vious transactions had in relation to this tmct is necessary.

As early as 1859 the land was selected by the State on account of the -
swamp land grant. On June 10, 1864, in a letter from your office
addressed to the register and receiver at Des Moines, it was stated
that the tract in question had been selected and patented to the State
as swamp land under the act of 1850, and the local officers were directed
to note the fact upon their tract books; which they did; a,nd the same
was duly noted upon the county recmds

This tract is within Greene county, and as the State had conferred
the swamp land grant upon the county, and the said county had con-
tracted with the American Emigrant Company, said last mentioned
company conveyed this land to James Callanan and James C. Savery.
They in turn conveyed it to Gallup by quit-claim deed April 4, 1850,

This tract is also within the limits of the grant for the Cedar Rapids
and Missouari River Railroad Company, now known as the Iowa Cen-
tral Air Line Railroad Company, which company, on June 30, 1885,
filed a contest against the swamp land claims embracing the tracts
here in controversy, together with other lands, and at the same timne
filed an application to select this tract as indemnuity, the same being
accompanied by a tender of fees,

The statement contained in your office letter of June 10 1864, to the
effect that this land had Deen patented to the State as swamp land,
was erroneous. So that, upon the company’s contest, hearing was du]y
ordered, and upon the testimony taken the swamp cleim was rejected,

~as to the tract in question, by your office letter of November 16, 1886,
On November 24, 1886, the local officers approved the railroad com-
pany’s application to select, and permitted the same to go of record. -

On January 22, 1889, Welch applied to mmake timber calture entry of

the land; his application being rejected by the local officers
because the land lierein, as appears from the records of this office, a.ppedrs to have
been selected by the Cedar Rapids and Missouri River Railroad Company and
approved at this office Novembler 26, 1886; and because it is also shown by the tract

Dbook of this office that the within Iaud wWas pntented to the State of Iowa under the
act of September 28, 1850. .

From said decision Welch appealed. )

By your office letter of April 11, 1892, the selection by the railroad
company was canceled, because of the fact that the company had, in a
suit brought by the American Emigrant Company against the railroad
company, in 1882, to settle the question of conflicting rights between
the two. companies to certain tracts, disclaimed any right to the tracts
in question, in consideration of which the Emigrant Company relin-
quished its claim to other lands involved in said grant.

In your said decision it is stated that on April 8, 1890, Gallup filed
an application to select these tracts under the agricultural act of July
~ 2,1862; which application is rejected by said decision. It is further
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stated in said decision that as Gallup is the present claimant under the
‘swamp, grant, the rights under which had been determined, in 1886,
adverse to the State, in view of the cancellation of the company’s
selection, an application by him under the homestead law will receive
due consideration. ' ' ,

On May 7, 1893, Gallup filed a petition asking that an investigation
be made or-ordered and that the tracts here in question be patented to
the State of Jowa under the act of Congress approved September 28,
1850, as swamp land. To this application Welch filed objections on
June 19, 1893, and in your office letter of Maveh 10, 1894, the petition
by Gallup, and also the appeal from the rejected application of Welch,
presented as before stated in 1889, were considered.

“Gallnp’s petition was denied, and the rejection of Welch’s applica-
tion was sustained, because of the fact that at the date of its presenta-
tion the tract was covered by the selection ot the railroad company;
and until the same was canceled, no .rights eould be acquired. by the
presentation of a timber culture application. Said selection was not
canceled until after the repeal of the timber culture law by the act of
March 3, 1891 (26 Stat., 1095); so that he acquired no right prior to
the repeal of said law.

In the deecision under review, so mueh of your office decision of
March 10, 1894, as denied Gallup’s petiticn was affirmed. But in con-
sidering Welel’s claim under his timber culture application, it was
stated:

I find that Weleh initinted his claim to make timber culture entry of the trach
in controv ersy on January 22,1889; that he appealed from the decision rejecting his
application and that his appeal was not passed uypon by your office until March 10,
1894; and that under the proviso of the first section 6f the act of March 3, 1891 (26
Stat., 1095), entitled ‘“An act to repeal timber culture laws and for other pnurposes,” .
lie is entitled to perfect bis timber culture entry upon due compliance with law, in
the same manner ag if said.act had not been passed. ,

The proviso of section 1 of the act of March 3, 1891 (supra), saving
from the terms of the forfeiture certain rights, provides that the repeal
" shall not affect any valid rights heretofore acerued or aceruing under said laws,
but all bona fide claims lawfully initiated before the passage of this act may be per-
fec‘red upon due eompliance with law.

The only question for consideration therefore is: Did Weleh, by the '
presentation of his application in 1889, and while the land was covered
by the selection of the railroad company, acquire any valid right, and
can it be said that bhe had, at the date of the passage of the act of March
3,1891, a claim lawfully initiated béfore the passage of said act?

In the case of Simser v. Southern Minuesota Railway Company (12
L. D., 386), it is held (syllabus): “A timber culture application can not
be accepted for land embraced within a prior railroad indemnity selec-
tion.” See also Rudolph Nemitz (7 L. D.,80); Northern Pacific Rail-
road Company ». Halvorson (10 L. D., 15); Darland ». Northern
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Pacific Railroad Company (12 L. D.,195); and Gorder . St. ., M. &"M.
Ry. Co. (24 L. D., 434),

- The question as to the effect of the pendency of an appeal from ‘the
rejection of an application to enter has been repeatedly considered by
this Department and it has been uniformly held that an application to
enter is the equivalent of an actual entry or constitutes a claim lawfully
initiated only in case the application is found to have been improperly
refused.

As this land was embraced in a selection prima facw valid at the time
Welch tendered his timber culture application, it must be held that the
action of the local officers in denying his application was proper, and
that by such presentation a claim under the timber culture law was not
lawfully initiated.

Said departmental decision of February 11, 1896, in so far as it is held
that Welch is entitled to perfect his timber culture entry in the same
manner as if the act of 1891 had not been passed, is recalled and
vacated, and your office decision sustaining the rejection of Weleh’s
application is affirmed.

This leaves for consideration Gallup $ petition for a further investi-
ga.tmn as to the swampy character of this tract, and in the motion for
review dttention is also called to the fact that, acting upon the sugges-
tion contained in your office decision of April 11,1892, Gallup did, in
July 1894, tender homestead application for this tlact upon which no
action has as yet been taken.

This tract having been, after investigation, adjlldcecl to be non-
swamp, this Department might refuse to make further investigation in
the matter, but in view of the fact that this proceeding was upon the
contest of the railroad company, instituted in 1885, and that said com-
pany had about three years prior thereto, in an action between the
railroad company and the Emigrant Company, the claimant under
the swamp grant, apparently admitted that this tract passed under the
swamp grant, I have deemed it advisable to grant Gallup’s request for
a further investigation upon this question, namely, as to whether this
tract was embraced within the grant of 1850 to the State of Iowa as
swamp land, and that action upon his homestead application be in the

.meantime suspended. Should the previous adjudication of your office
as to the character of the land be adhered to,-Gallup’s application
under the homestead law will then be cousidered, and the tract dis-
posed of as other public land; otherwise, in accordance with the grant
of 1850, the tract will be patented to the State on account of the swamp

- grant,

So far as'in conflict herewith, the plenom decision of the Depart-
ment is set aside, and your ofﬁee decision is accordingly modified -and
the case herewith remanded for your further action in accordance with
the direction herein given.
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MINING CLAIM;MILLSiTE——ADVERSE CLAIM,
SNYDER 7. WALLER.

The adverse proceeding contemplated by the mining law is for the purpose of deter-
-:-mining the right of possession as between conflicting mining c¢laims, and does
not include a suit in the courts. to settle a question as to the character of the
Jand. :

Secretary Bliss to the Commissioner of the General Land Oﬁice, July 12,
(W.V.D.) v 1897. (P. d. C.)

The prior history of this controversy will be found in 20 L. D., 144,
and 22 Id., 318, where the facts are set forth in detail. For the pur-
poses of this case in its present shape, it is only necessary to say thaf
Joseph Snyder filed a protest against the mineral entry of Oscar
Waller for the Waller No. 1 lode claim. Snyder claimed the Rainy
Day millsite, which conflicted with the Waller lode. Among other
-charges made by the protest was, that the ground was non-mineral. - A
. hearing was had, and the local officers recommended that the protest.
be dismissed. They concluded that the preponderance of the testimony
seemed to favor the mineral applicant, and on appeal your office
affirmed their judgment, but ordered a republication of the application
for patent, and added : ¢ Under the republication and reposting, adverse
claims may be filed asin the case of an original publication and posting
of the notice.” This judgment became final, for the reason that there
was no appeal. The case finally reached the Department on certiorari,
and your office judgment was affirmed (see cases cited above).

In conformity with the order of your office, Waller made republica-
tion, and during the period thereof Snyder filed his protestand adverse,
and within the statutory period instituted suit in the local court. Sub-
sequently Waller moved the local office to dismiss the adverse claim,
for the reason that: ‘

The said adverse claim being hased on a mill-site claim, which must be noen-min-

- eral, for the reason that it has already been determined by this Department in pro-
ceedings between the parties hereto that the premises herein involved are mineral
in character and subject to entry under the mmerql laws, which determination is

conelusive.

The local officers overruled the motion, and on appeal your office
affirmed their action, whereupon Waller prosecutes this appeal, d;SSlg‘Il-
ing error as follows: ,

(1) The Honorable Commissioner erred in his decision herein in holding that the
adverse claimant, Joseph Snyder, is not barred and estopped from asserting his mill- -
site location herein by the former decisions of this Department upon the protest
heretofore filed in Joseph Snyder . the application and entry of Oscar Waller for

-the Waller No. 11ode claim, lot No, 722

(2) The Honorable Commissioner erred in his said decision in not holding that
said Snyder by his general appearance in said protest proceedings did not waive as
to himselif all irregularity or ldck of notlce connected with the entry of said lode
claim and the sald hearing.
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(3) The Honorable Commissioner erred in his said decision in holding that said
prior-decisions of this Department did not fix and determine the mineral character
of the land embraced in said Snyder’s mill-site location, and that such determmatlon.
was not and is not conclusive pon him in ‘this proceeding.

(4) The Honorable Commissioner erred in denying Oscar Waller’s motion to dis-
miss the protest and adverse claim of said Joseph Snyder filed herein, and in hold-
ing that if thejudgmeént heretofore rendered herein is coneclusive of Snyder’s claim
it'is mecessary or proper that this appellant, Waller’s claim, should be determined or -
sebtled in the adverse suit now pending, for the reason that if said former judgment
is conclusive of Snyder’s claim, then Waller’s. claim should be determined by the
Land Department ex parte according to the usnal practice in ex parte cases.

Section 2337 (Revised Statutes) provides that non-mineral land may
be patented as a mill-site, “subject to the same preliminary require-
ments as to survey and notice as are applicable to veins or lodes.”

It appears that the Rainy Day mill-site was ¢located” in 1878, but
so far as the record shows no attempt- has ever been made to secure a
patent for the same. In 1889 the Waller lode claim was located, which
conflicts with the mill-site. As a result of the hearing had, it was
decided that the land was mineral in character, and this judgment
became final. The character of the land is therefore finally settled as
mineral. Hence, it follows that it can not be entered as a mill-site.
(Alta Mill-site, 8 I.. D., 195.)

The adverse ploceedmg contemplated Ly the statute is for the pur—
pose of determining the right of possession as between parties claiming
conflicting mining claims, and does not, in my judgment, comprehend
a suit in the courts to settle the question as to the character of the
land. That subject is one that is exclusively within the jurisdiction of
the land department, and any judgment of a court on this question
would not be, necessarily, binding on the Department. (Alice Placer
Mine, 4 L. D., 314; Powell », Ferguson, 23 L. D. , 173.)

‘Where the charqcter of the land is 1nvolved to the extent tlnt the
determination of that question fixes the right to purchase the same, it
can only be decided by the executive branch of the government which
is elothed with the power to determine the question. 1t follows, I think,
that there is nothing for the court to determine under the adverse that
would aid the Department in deciding to whom the patent should issue.

Your office judgment is therefore reversed and the motion to dismiss
~ the protest and adverse is sustained.

CONTEST—ORDER OF DISMISSATL.

LIMBOCKER 0. STOVALL.
A contest should be dismissed if not diligently prosecuted to trial and judgment.
Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W.V.D) 1897. (E: B, Jr.)

This is a contest, initiated June 30, 1893, by Clarence I. Limbocker,
against the homestead entry of James M. Stovall, made April 30, 1889,
for the SE. } of section 17, T. 6 N., R. 1 W,, Oklahoma City, Oklahoma,
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land district. The land described was opened to settlement at noon of
April 22, 1889, under the act of March 2, 1889 (25 Stat., 1004). Lim-
“bocker’s contest affidavit charged that Stovall entered upon land opened
to settlement under said act subsequent to the date of the act and prior
to the date of the opening, in violation of said act and the proclamation
of the President thereunder dated March 23, 1889,

This contest, together with a prior contest of one Charles N, Cush-
man against the said entry on the same ground, having been dismissed
by the local office for want of prosecution, under general instructions
from your office relative to numerous contests which had not gone to
trial and were apparently lying dormant and neglected, was, on appeal
by Limbocker, reinstated by your office decision of March 4, 1895, on
the ground that, as therein stated, the local office—

erred in dismissing Limbocker’s contest for want of prosecution, without first 'issuing
a notice of hearing thereon and giving him an opportunity to serve it, because he ’
could not otherwise know that the prior contest had been disposed of. ]

Hearing was therenpon dualy ordered by the local office on Limbocker’s
contest (Cushman’s having been disposed of by the dismissal thereof
and his failure to appeal) for May 13, 1893, on which day, on plaintiff'’s
motion, the case was continued to June 3,1895. The contestant failing
to appear on the last meutioned date, the case was then,.on motion of
contestee, dismissed for want of prosecution. On July 2nd, following,
contestant filed a motion to reinstate the contest on the ground,in sub-
stance, that, understanding that the case was continueéd to June 4,
1895, he made no effort to appear on the day preceding, but was ready,
however, for trial on either of those days. With the motion there was
filed affidavits of contestant and his attorney tending to show that they
had understood that June 4th, and not June 3d, 1895, was the day set
for the trial of the case. - ’

On July 18,1895, the local office denied the said motion in the follow-
ing language:

The within application to set aside dismissal is denied. PIff’s counsel was before
the office when continuance was granted and knew the day set.

On appeal by Lmlbocker your office, on December 10, 1895, in afﬁrm-
ing the refusal of the local office to reinstate the _contest, said:

It is very evident that this contest has not been diligently prosecuted, and that
Limbocker has very tardily taken the various steps by which he has sought to keep
his contest alive. Plaintiff and his attorney were both present at your office on May
13, 1895, when the case was, at their request, continued to June 3, 1895, and they
therefore have novalid excuse for not knowing pusitively when the case would come
up again in regular order. Besides plaintiff’s attorney was advised by telegram (in
response to his request), on the very day of the dismissal, that such action had been
taken, and yét Le did not ask a reinstatement until July 2, 1893, = :

 Contestant now duly prosecutes here an appeal from the decision last
mentioned, of your office, contending that under the facts shown it was
“‘error on the part of your office not to.have directed the reinstatement
of his contest. :
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Contestant’s motion for reinstatement having been filed within thirty
days from the telegraphic notice (in response to a telegram by his
attorney asking whether the case would be heard on June 4, 1895) he

.is not chargeable with negligence in respect to that motion,assuggested
in your office decision (Rule 43 of Practice, 23 L. D., 599). But, having
accepted such notice and acted upon it in time by appealing to your
office, it is now too late to raise, for the first time, as the present appeal
seeks to do, the question of the sufficiency of such notice.

As suggested by the decision of your office, the charge of “soconer-
ism” made by Limbocker against the validity of Stovall’s entry has
not been diligently prosecuted. More than four years after entry were
allowed to elapse before this contest, based upon that general charge,
was initiated. More than eight years have passed since Stovall, now
over sixty-four years of age, began to make a home on the land involved
for himself and his family. A similar charge by another person, as
already. hereinbefore indicated, was allowed to drop without trial.
Sueh cases as these, where the party who files the contest affidavit
claims no right to the land superior to that of the entryman, but
appears to charge only a disqualification and secure a forfeiture, must
be diligently prosecuted to trial and judgment, or suffer dismissal for
the failure s0 to do. This entryman should not be further harassed at
this late day by a tardy contestant. The local office iz positive that
Limbocker’s counsel knew that the case was regularly set for trial on
June 3, 1895, As both said counsel and his client were present when
the continuance to that date was granted, at their request, they should
have known with certainty the day on which they were required to
proceed with the case. _ :

The default is not excusable. The motion to reinstate the case was
properly denied by the local office, and your office decision sustaining
the denial is hereby affirmed.

SWAMP LANDS—WAGON ROAD GRANT-ESTOFPPEL.

STATE OF OREGON v, WILLAMETTE VALLEY AND CASCADE MT.
‘WacoN Roap Co.

The State by securing title to lands under the wagon road grant of July 5, 1866, is
estopped from subsequently elaiming the same lands under the prior grant of ‘
swamyp lands.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W.V.D.) 1897. ' (F. W. C)

The appeal filed on behalf of the State of Oregon from your office
decisions of January 9 and 10, 1896, rejecting the claim made by the
State on account of its swamp land grant to certain described tracts

- situated within the Burns and The Dalles land districts, Oregon, for
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the reason.that the tracts claimed had either been certified or patented
to the State on account of the grant made by the act of July 5, 1866
(14 Stat., 89), for the benefit of the Willamette Valley and Cascade
Mountain Wagon Road Company, has been considered.

By the act of July 5, 1866 (supra), a grant was made to aid in the
construction of a certain wagon road therein described; which act was
duly accepted by the State, and by act of its legislature, approved
October 24, 1866, was conferred upon the Willamette Valley and Cas-
cade Mountain Wagon Road Company. _

The tracts here involved were at different times selected on account
of the wagon road grant, and, as before stated, all of the lands have
either been certified or patented on account of said wagon road grant,
 -The State has also made selection of the lands, claiming that they had
passed to the State as swamp land under the act of March 12, 1860 (12
Stat., 3), which was prior in time to the act making the grant to the

wagon road company.

‘With but a few exceptions the lands had been selected and approved
on account of the wagon road grant long prior to the assertion of any
claim on account of the swamp grant. '

As thus presented the case is in all important partlcu]ars similar to
that of the State of Towa v. Cedar Rapids and Missouri River, Dubuque
and Sioux City, and Iowa TFalls and Sioux City Railroad Companies,
decided August 24, 1876, and reported in volume 2 of Copp’s Land
Laws, 1882, page 959. There the lands had been selected and approved
on account of acts making grants to the State to aid in the construc-
tion of certain railroads, which grants had been by its general assembly
conferred upon certain railroad companies. After the certification of
the lands on account of the railroad grants, claim was made that the
same tracts had passed to the State under the swamp grant, which

antedated the railroad grant, and the State therefore requested that -

patents should issue to her for the lands, uotw1thsta,ud1ng the certifi-
cation on account of the railroad grants.

The State’s claim was sustained by your office, whereupon the com-
panies appealed, urging the following objections:

First. That the State is estopped Ly her own acts and by the acts of her authm-
ized agents from asserting any claim to the lands in question.

Second. That thesaid lands, having been once duly certified to the State .or to said
companies nnder grants made to aid in the construction of certain railroads, have
passed beyond the jurisdietion of this Department.

In considering said objections the Department, in sald dGLISIOD of
Aungust 24, 1876, held as follows:

After the lines and routes of the several milroads mentioned in the act of July 14,.
1856, aforesaid, became definitely fixed, the State, through her duly agthorized agent,
procured the lands inuring to said grant, including the lands in gnestion, to be cer-
tified to her, and then transferred them to the companies entitled thereto respectively.

It further appears that the State Ly act of her general assembly authorized the
said companies to make such disposition of said lands, by mortgage or deed of trust,
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as might by them be deemed proper, in order to secure means to aid in the construe-
tion of said roads, and that they were mortgaged for that purpose. It further
appears that the State has insisted on her right to tax said lands as the property of
the Tespective railroads since they were transferred to them, for State, county, and
all other purposes, which taxes the companies have been compelled to pay.

In view of the facts thus appearing, I am of the opinion that the objection isvell
taken. A State may be estopped by her own acts, or the acts of her authorized
agents. (Commonwealth v. Andre, 3d Pick, 224. Braunsen v. Wirth, 17 Wall,, 42,
Nieto . Carpenter, T Cal., 528. Bigelow on Estoppel, 246.) :

Upon the question raised by the objection I am of the opinion that the rule laid
down by Secretary Thompson in his decision of Febrnary 8th, 1860, that “when tho
Department has fully executed one grant its officers should cease all action under
another grant of the same land to the same grantee,” should be followed in this and
all similar cases. While I am not . prepared to admit that the Department loses
Jjurisdiction to act in every case where lands have been certified or patented, I am of
the opinion that it should be exercised only in extreme cases, where withont its
exercise the party entitled to the land would be remediless. The reason for this
rule is clearly stated in the decision of my predecessor in the case of Latimer et al.
v.the B. & M. River Railroad Company. (Copp’s Land Laws, page 403.) *‘Itis of
the utmost importance that titles given by the Department should rest on -a firm
and substantial basis, that they should he accepted and recognized as final adjudi-
cations by the Department of the rights on which they are founded, that persons
holding these should be secured in their possession and the public generally should
have confidence in their stability.” If the State of Towa had any rights to the lands
now claimed by her which she has not granted or forfeited she has a complete rentedy
therefor in the courts, without the aid of this Department.

After careful consideration of the matter T agree fully with the con- -
clusions reached in said opinion, upon which it appears the action
taken in your office decisions now under consideration was predicated.

Said decisions are therefore accordingly affirmed.

COSTS—CONTEST INVOLVING PRIORITY OF SETTLEMENT,.

SaiTHE 2. CORRELL.

In a contest arising on an allegation of & prior settlement right the costs should be
assessed under Rule 55 of Practice.

Secretarvy Bliss to the Commissioner of the General Land Office, July 12,
(W. V. D.) : 1897, (C. J. G.)

On July 11, 1893, Phillip A. Correll made homestead entry for the NE,
% of NE. £ section 16, and the W. 4 of NW. L and the NW.1 of SW. %
Sec. 15, T 10 8., R. 5 L., Oregon City land dmtrmt Oreg,on.

On the same date hdwm . Smith filed an afﬁdfwm of contest
-against Correll’s entry, so far as 1t covered the NW. % of NW. £ of Sec.
15, alleging priority of settlement.

" After a hearing was had on said affidavit of contest the local office

rendered decision dismissing Smith’s contest and holding Correll’s entry
intact. Smith appealed to your office, where, under date of March 11,
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1896, the said decision of the local office was affirmed. Your said office
decision concluded as follows:

In determining who should pay the costs in this proceeding, it appears that you
adjudged that Smith should pay all the costs, and Smith appeals irom that to this
office. Smith in his application to contest Correll’s entry elaims that he was the
i first settler on said land and that be claims said land by virtue of priority of settle-
- ment over Correll. He is not. claiming a preference right to said land, and rule’54
does not apply. Your taxation of costs is set aside, and you will retax the costs
under rule 55.

Smith appealed to thIS Department from the decision of your office
in dismissing his contest, and Correll appealed from the above order
contained in the same decision as to the taxation of costs under rule
55. Both appeals were transmitted to the Department under date of
July 11, 1896.

On Malch 15, 1897, the Department rendered decision w]:erem the
action of your ofﬁcc in dismissing Smith’s contest and holding Correll’s
entry intact was affirmed. '

Smith now files what purports to be an apphcatlon for certiorari;
that is, ' :
for an order direcﬁng sour office to defer and to withhold all and rurther action on
" the departmental decision in the foregoing case, dated March 15, 1897, until the
motion and the case as above entitled, involving the question of taxing the costs
herein under rule 55, now pending before the Secretary on appeal by the contestee

herein from that portion of your office decision of March 11, 1896, may be detelmmed ]
and complied with.

It is contended by the applicant that

to allow the countestee to make final entry upon the proof already submitted and

now pending before the local office, waiting the determination of the right of entry

herein, would, in the event of the Secretary affirming the Commissioner’s decision of

March 11, 1896, taxing costs under Rule No. 55, place the contestee out of the juris-
" dietion of the office, and thus defeat the relief asked for. '

The Department in its decision of March 15,1897, failed to pass upon
that feature of the case having reference to the taxation of costs,
although duly considered in your said office decision, and raised on
appeal to this Department. In view of this fact the said applieémtipn
may very properly be treated as a motion for review, and the decision
thereon as supplemental to the decision already rendered and promul-
gated.

After careful consideration of the question raised as to the proper
taxation of costs in these proceedings, I am of opinion that the order
of your office was correct, and is accordingly hereby affirmed.

This decision by the Department will constitute authority to your
office to demand compliance with the order contained in your office
-decision of March 11, 1836, as to the taxation of costs under Rule 55,
before finally passing the land in controversy to patent.
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CONTEST—CONFIRMATION-SECTION 7, ACT OF MARCH 8, 1891.
NYMAN v. JOHNSON.

A contest against a pre-emption entry, as to part of the land covered thereby, on
the gronnd of a settlement right, and farlure on the part of the pre-emptor to
.comply with law, is barred under the proviso to section 7, act of March 3, 1891, ~
if, after the lapse of two years from the issnance of final receipt, there is pend-
ing no contest or protest involving the land in questlon

Secretary Bliss to the Commissioner of the General Land ()ﬁ‘ice, July 12,
(W.V.D.) 1897. (C.J. W)

On August 15, 1892, Thomas Johnson filed pre-emption declarato‘ry
statement, No. 7778, for the E. § of the SE. 2 and SE. 1 NE. 1 of Sec. 5,
and NE. } NE.  of Sec 8, T.6 N,R.8 W, Orcoon Cl’ﬁy, Oregon, alleg-
ing settlement N Ovember 14, 1‘589 September 19, 1892, John Rian
filed declaratory statement, No. 7802, for lot 1 and SE. i NE. 1 of Sec.
5, and lots 3 and 4, in said township, alleging settlement January 9,
1888 and Januvary 19 1893, he transmuted his deolaratmy statement
to homestead entry No 10495

On March 18, 1893, Johnson offered final proof, but did not cite Rian
specially, and final cash certificate. No. 5947 issued to him, including
the SH. 1 NE. % Sec. 5, which was also embraced in Rian’s filing. John-
son’s final receipt and certificate bears date March 22, 1893,

On July 27, 1894, Rian filed affidavit of contest,alleging in substance
prior settlement on the land in controversy. A hearing was ordered,
and the local officers found from the proof that Rian made his settle-
ment in advance of Johnson and recommended the cancellation of John-
son’s entry as to the SE, 1 of NE. 1 of Sec. 5, and from this decision
Johnson did not appeal and it became final.

On September 26, 1896, Joseph Nyman filed afﬁdavw of contest
against said cash ently, allegmg settlement on the E. % of the SE. { of
Sec. 5 and NE. £ of NE. £ of Sec. 8§, T. 6 N., R. 8 W,, and that John-
son did not reside upon, cultivate or improve said land as required by
law, and praying that he be allowed to prove his allegations.

The local officers forwarded said affidavit to your office, and the
same was on the 10th of December, 1896, considered, and the contest
dismissed. TFrom this deecision Nyman has appealed to the Depart-
ment. It is alleged—

1st. That it was exror to hold that there was no pending contest agamst the
validity of Johnson’s entry within two years after such entry.

2d. That it was error to hold that Nyman’s contest was barred by the proviso to
section 7 of the act of Maxch 3, 1891 (26 Stat., 1095).

Said proviso is as follows—

Provided, That after the lapse of two years from the date of the issuance of the
Teceiver’s receipt upon the final entry of any tract of land under the homestead, tim-
ber culture, desert 1and, or preemption laws, or under this act, and where thereshall .
beno pending contest or protest against the validity of such entry, the entryman
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shall be entitled to a patent conveying the land by him entered and the same shall
be issued to him, but this proviso shall not Le construed to require the delay of two
years from the date of said entry before the issuing of a patent therefor.

Your office properly held that at the end of two years from the-date
of the issuance of the receiver’s final receipt, there was no contest or
protest pending against the entry of Johnson touching the land to
which Nyman now lays claim, and th%t Lis contest was barred by the
proviso aforesaid.

Johnson was not bound to live on the land after he submitted final
proof and paid the purchase money; Nyman’s alleged settlement after
final cash entry of Johnson appears to be an act of trespass rather than
one of rightful settlement. :

Your office deecision dismissing Nyman’s contest is affirmed.

" SUGAR LOATF RESERVOIR SITE—-ACT OF MARCH 2, 1897.
INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., July 14, 1897.
'REGISTER AND RDCEIVL‘R, Leadville, Colo.: )

Sirs: In accordance with the provisions of the Act of Oongress
approved March 2, 1897, entitled: “An act to vacate Sugar Loaf Reser-
voir site in Oolorado aud to restore the lands contained in the same to
entry,” (29 Stat. 603), you are hereby instructed to dispose of the lands
involved at public auction at your office after thirty days notice by
allvertisement at a price not less than two dollars and fifty cents per
acre.

To carry out the purposes of the act (the use of the lands for a reser-
voir site), it will be necessary to offer all the lands in a single lot, and
under the conditions prescribed in the notice, a draft of which is
enclosed herewith, in-whieh you will insert some hour convenient for
the sale.

The notice is to be publlshed once a week for thirty days in some
newspapel of general circulation in your district and in the vieinity of
the lands, the first pubhcatwn to be in the last week of July. A copy
of the published notice shall be posted in your office for at least 30 days
prior to the date of sale.

On the day and at the hour named you will offer the lands in a .
single block, to the highest bidder at a price not less than two dollars -
and fifty cents per: acre, the purchase money to be paid immediately
upon the acceptance of the bid. In the event that any bidder fails to
pay the amount of his bid, you will re-offer the lands, and will not
again recognize him as a bidder during the continuance of the sale.
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You will so conduct the sale as to secure fair dealing and the Dbest
price obtainable for the lands.

Upon the payment of the amount of the bid, you will issue certifi-
cate and receipt similar in form to the ordinary cash certificates and
receipts. You will give them current numbers and date, modifying
them to suit the case, and changing the last paragraph of the cer-
tificate so as to read as follows:

“Now therefore he it known, that on the presentatmn of this certifi-
cate to the Commissioner of the General Land Office, and the submis-
sion, within three years from the date of this certificate, of satisfactory
proof of his title to the lands in said reservoir heretofore disposed
of by the Government, and of the construction of the reservoir and the
storage of water therein for increasing the flow of the Arkansas River,
as contemplated by the Aet of March 2, 1897, the said ..............
shall be entitled to receive a patent for. the tracts above described,
subject to the conditions preseribed in the notice under which this sale
was made.” You will write on the margin of the certificate “Public
sale of lands in Sugar Loaf Reservoir Site under Act of March 2,
1897,” and will report the sale on your regular cash abstracts, writing
opposite the item the same statement. You will also make report
thereof on your regular quarterly returns.

The sale coneluded you will make special report of youl proceedings.
to this office. Inacecounting for disbursements the receiver will include
disbursements made on account of said sale in his regular disbursing
aceounts accompanied by proper vouchers., You will also transmit to
this office a copy of the paper containing the first publication of the
notice, for its information.

Your attention is called to the fact that in the list of lands in the
notice are included the E. § NE. 4, NW, 1 NE. § and Lot 11, Seec. 19,
T.9 8., R. 80 W. (i. e. the fractional NE. %). By your letter of June 23,-
1897, you report that you had notified two parties who had -filed
declaratory statements for the NE. 1 that they would be allowed 60

“days to show cause why they have mot completed their filings, in
default of which the filings would be canceled, in accordance with the
instructions of office letter of June 19, 1897. Should either of the pax-
ties take any action within the time allowed, that is, up to and inelud-
ing Sept. 1, 1897 you will omit the said tracts from the lauds sold.
But if no action be taken by either of the parties within that time, you
will include the said tracts in the list of lands sold.

You will acknowledge the receipt of this letter.

Very respectfully,
BINGER HERMANN,
. : Oonwmsswnm

Approved July 13, 1897,

C. N, Briss, Secretary.
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SWAMP GRANT—INDIAN OCCUPANCY-ALTLOTMENT.
STOCKBRIDGE AND MUNSEE INDIANS 2. STATE oF WISCONSIN.

The fee to swamp lands in the State of Wisconsin embraced within the right of
Indian occupancy provided for by the treaty of October 18, 1848, passed to the
State by the subsequent swamp grant; but the right of possession under said
grant remained in abeyance until such time as the Indian right of oceupancy -
should e surrendered, or otherwise ended by the United States.

‘When by the subsequent treaty of February 11, 1856, the Indians, so protected, ceded.
to the United States certain lands embmced within their right of occupancy;
such relinquishment, as to the lands covered thereby, though for the expressed
purpose of locating the Stockbridge and Munsee Indians and other Indiang
thereon, operated to remove the only obstacle to the merger of the right of
possession with the fee that passed under the swamp orant and entitled the
State to receive patents under said grant.

The act of March 3, 1893, providing for the issuance of patents to the Stockbridge
and Munsee In diarns under allotments selected in accordance with the treaty of

~ of 1856, where said Indians had remained in possession under said allotments,
did not contemplate the issuance of patents for lands that had prior thereto
passed to the State nnder the swamp grant

Assistant Attorney-General Van Devanter to the Secretary of the Tnteri zor,
July 12, 1897. (W.C.P)

In response to your request for an opinion as to the proper course to
procure a relinquishment from the State of Wisconsin of certain lands
allotted to Stockbridge Indians and the cancellation of patents issued
to said- State therefor in 1865, I would submit the following:

By letter of February 20, 1897 this Department directed the Oom-
missioner of the General Land Ofﬁce to issue patents to certain Indians
of the Stockbridge and Munsee tribes in accordance with the approved
schedile of allotments transmitted therewith. On March 22, 1897, the
Commissioner of the General Land Office reported that certain of the
tracts embraced in said schedule, the SE. 4 of the NE.  and the E.
of the SE. % of Sec. 25, T. 28 N., R. 14 E., had been conveyed to the
State of WlSCOIlSHl as swamp lands by patent dated November 13, 1865.
He further stated that this fact was called to the attention of the

" Department on April b5, 1866, and that his office was by departiental
letter of April 23, 1866, notified that the State declined to surrender
-the patent for said tracts. He referred to the decision of the supreme
court in Weeks ». Bridgman (159 U. 8, 541) and the ruling of this
Department holding that an erronecus. certlﬁcamon of lands is null and
void and constitutes no bar to a subsequent issuance of patent, and
submitted the followmg

I have to ask whether under said decisions patents cannot be issued to the Indmns
for the lands erroncously patented to the State as aforesaid,

This letter was referred to the Commissioner of Indian Aftdll‘s for

~ consideration and report, who as to those tracts suggests:

That inasmuch as the patent to the State of Wlscousm issued in 1865 was erro-
neously issued, and as thé Indians are entitled under their treaty to take the lands

2670—voL 25
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on which they have located in allotment it would seem 2 thab the government is under
some obligation to -deliver to the Indian a fee simple patent free of any cloud or
incumbrance whatever, and that the State should again be requested to relinquish,
‘or be compelled to do so by suit, if it should refuse. .
_ Thereupon the matter was referred to me for an opinion, as before
stated:
" By a treaty between the United States and the various tribes of
Indians, made August 18, 1825 (7 Stat., 272), the boundaries of the
Iands to be occupied by the several tribes were agreed upon, and the
land here in question fell within the boundaries of the tract assigned to
the Menominee Indians. By the treaty of February 8, 1831 (7 Stat.,
342), between the United States and said Menominee Indians certain
- tracts were ceded to the United States, but the tracts involved here fell
within the boundaries of a larger tract, which it was agreed, * shall be
set apart and designated as their home.”
" By the treaty of October 18, 1848 (9 Stat., 952), said Indians ceded
all their lJands in Wisconsin to the Umted btates, the second article
thereof reading as follows: "
The said Menominee tribe of Indians agree to cede, and do hereby cede, sell, and

relinquish to the United States dl]. their lands in the State of Wisconsin wherever
situated.

In exchange therefor the Indians were given certain lands west of
the Mississippi river for a home, but it was further provided by Article
VIII. as follows: '

I'tkis agreed that the said Indians shall be permitted, if they desire to'do so, to

remain on the lands hereby ceded for aud during the period of two years from the
date hereof, and until the President shall notify themn that the same are wanted.

It seems that the Indians were not removed, but continued to occupy
as before the lands thus ceded to the United States, and that this con-
dition of affairs existed at the date of the act of September 28, 1850
(9 Stat., 519), granting the swamp lands to the several states.

On May 12, 1854, another treaty was entered into with these Indians
(10 Stat., 1064), by which they ceded to the United States all the lands
assigned to them under said treaty of October 18,1848, and the United
States agreed to give “to said Indians for a home to be held as Indian
lands are held”, townships 28, 29 and 30 of ranges 13, 14, 15, and 16,
the lands in question being situated in one of said townships. In the
preamble to this treaty after a recitation of the pertinent provisions of
the former treaty, the following language, showing the reasons for and
objects of said latter treaty, is used:

And whereas, npon manifestation of great unwillingness on the part of said
Indians to remove to the country west of the Mississippi River, upon Crow Wing,
which has been assigned to them, and a desire to remain in the State of Wiscounsin,
the President consented to their locating temporarily upon the Wolf and Oconto
Rivers
_ Now, therefore, to render practicable the stipulated payments herein recited, and

&
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to make exchange of the lands ﬂ‘iven. west of the Mississippi for those desiréd by
the tribe, and for the purpose of giving them the satne for o permanent home these
articles are-entered into.

The first connection of the Stockb'ridge and Munsee Indians with
theése lands is found in the treaty of TFebruary 5, 1856 (11 Stat., 663)
by which said Indians ceded to the United States all their lands at
Stockbridge in Wisconsin and their lands in anesota in con'SIdera- _
tion of which cession the United States agreed
o select as soon as practicable, and to give them a tract of land in the State of
Wisconsin near the sounthern boundary of the Menominee reservation, of sufficient

extent to provide for each head of a family and others lots of lands of eighty and
forty acres as hereinafter provided,

By the treaty of I‘ebruary 11, 1856 (11 Stat., 679) the Menominee
Indians ceded to the United States a “tract of land, not to exceed two
townships in extent, to be selected in the western part of their present
reservation on its south line,” for the purpose of locating thereon the
Stockbridge and Munsee Indians.

Under the provisions of these treaties townships 28 of ranges 13 and
14 were selected for the purposes.indicated therein,and the majority of
said Indians were removed to this land. Afterwards, the act of Feb-
ruary 6, 1871 (16 Stat., 404) directed the appraisal and sale of said two
townships, with a provision authorizing the Secretary of the Interior to
reserve from sale a quantity of said land not exceeding eighteen con-
" tiguous sections for allotment to the “Indian party” of said tribe. It

seems that portions of said two townships of land were sold under the
provisions of this act, and that some allotments were made there-
under, but on account of dissensions existing among the Indians and
_ dissatisfaction with the enrollment made under.said act, further legis-
lation seemed necessary. Acecordingly, the act of March 3, 1893 (27
Stat., 744) was passed which directed an enrollment of said tribe to be
made and declared all members thereof who entered into possession
of allotments under the treaty of 1836, or the act of 1871, and had
remained in possession thereof “to be owners of such lands in fee
simple in severalty, and the government shall issue patents to them
therefor.” _
Under this act an enrollment of said Indians was made and the
schedule of allotments in question was prepared and approved. v
This recital of the treaties and acts of Congress affecting these lands
gives a history of the Indians’ claim thereto. The claim of the State
is asserted under the grant of September 28, 1850, which was of the
swamp and overflowed lands ¢which shall remaiu unsold at the pas-
sage of this aet,” and has been construed by this Department and the
- courts as a-grant in presenti, operating to vest in the grantee State
the title to all sueh land as of the date thereof. There is no intimation
that these tracts were not of the character contemplated by the grant-
‘ing act and the only question is as’ to whether the occupancy thereof
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by the Indians under the penmssxon given by the treaty of 1848 was
sufficient to except these from the grant.

It was held in State of Michigan (8 L. D., 308), that lands of the
character granted, but covered at the date of the swamp land grant by
a temporary reservation, passed under said grant subject only to the
use contemplated by the reservation. In Callanan et al. ». Chicago,

- Milwaukee and St. Paul Railway Company (10 L. D., 285) it was held
that the fee of swamp lands occupied by the Indians at the date.of the
grant passed thereunder, and that the right of possession attached
itself to the fee at once upon the extinguishment of the Indian right of
occupaney. In both these cases reference was made to the case of
Beecher ». ' Wetherby (95 U, 8., 517), which arose under the grant of
lands for school purposes, and it was said that the swamp land grant
should receive the same construction upon this point as was there
given to the school grant.

The land involved in Beecher v. Wethelby was section 16 in the same
township in which the lands here in question are sitnated. It was
there held that the land passed to the State subject to- the right of
Indian occupancy; it being said:

" The grantee, it is true, would take only the naked fee, and could not disturb the
ocenipancy of the Indians; that occupancy could only be interfered with or deter:
mined by the United States.

Thé tract involved there had been sold under the provisions of the

- ach of February 6, 1871, supre, whereby all rights therein in the Indmns
had Dbeen detelmlned The controversy there was between a claimant
under patents from the State and a claimant under patents direct from
the United States by virtue of the sale under said act of 1871. No
interest of any Indian, or of any one claiming under or through an
Indian was involved in that case. So in the departmental decision
cited above the occupancy right of the Indians had been extmgmqhed
" A similar question arose in the case of United-States v. Thomas (151
U. 8., 577), where it was charged that a erime had been committed
Within the limits of the La Court Oreilles Indian reservation in Wis-
consin, but upon section sixteen. It was contended that section 16 in
every township in Wisconsin was ceded to the State for school pur-
poses and could not therefore be subsequently taken by the United
States and set off as a part of an Indian reservation. By a treaty
made in 1842 the Chippewa Indians were given a right of oceupancy to

_alarge tract of land in Wisconsin and in 1854, by treaty, relinquished
their claim to this large tract, separate smaller reservations being pro-
vided- for the several tribes, among them, that of La Court Oreilles.
In speaking of the rights of the Indians and referring spec1ﬁca11y to
the treaty of 1854, the court used the following language:

" The treaty did not operate to defeat the priorrightof oceupancy to that paltlculm

section, but, by including it in the new veservations, made a8 2 condition of the
cession of large tracts of land in Wisconsin, continued it in foree. The State of
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Wisconsin, therefore, had no such control over that section or right to it as would

prevent its being set apart by the United States, with the consent of the Indians, as

a part of their permanent reservation. So, by authority of their original rights of

occupancy, ag well as by the fact that the section is included in the tract set aside

as a portion of the permanent reservation in consideration of the cession of lands,
the title never vested in the State, except as snbouhnflte to that rlght of oceupzmcy
of the Indians.

In State of Wiscounsin (19 L. D., 518) a question arose as to whether
selections of the State under the swamyp land grant of tracts in the
occupancy of the Indians should be approved. This involved the
treaties with the Chippewa Indians of 1842 and 1854 mentioned by the
supreme court in United States v. Thownas, supra, and the Department,
after again ascerfaining that the school-grant and .the swamp land
grant are similar in eharacter so far as the passing of title is concerned,
and that the same reasoning applies in cases under the former ug under
the latter grant, and referring specifically to United States ». Thomas,
used the following langnage:

It is therefore directly in point and is authority for saying that by the grant of
1850 the State of Wisconsin acquired ‘the title to the swamp lands in the Lac de
Flambean reservation, subject to the right of Indian occupation, the mere naked fee,

- without the right to oceupy until the Indian right shall have been extinguished.
But instead of any action’ looking to the extinguishment of Indian right of occu-
pancy, it has been made more certain and stable by the treaty of 1854, providing for
the establishment of a permanent and speecific reservation. The Lac de Flambeau
reservation being such, nothing should be done which would tend to disturb or cloud
that right while it exists or which might appear to evidence a greater right in the -
State than it really has ot can get ab the present time. : :

- The only conclusion to he deduced from these authorities is that the
State took the fee to this land at the date of the grant of September 28,
1850, but that its right to possession was held in abeyance until sueh
tlme as the Indian right of occupancy should be surrendered by them
or otherwise ended by the United States.

The suggestion of the Commissioner of Indian Affairs that in ‘case
the State still refuses to reconvey said land legal procedure be resorted
to for the cancellation of the patent, does not seem ‘feasible, in view of
the legislation contained in the act of March 3, 1891 (26 Stat., 1093)
amending section 8 of another act of March 3, 1891 (26 Stat,, 1095)
which provides, among other things, as follows:

That suits by the United States to vacate and annul any patent heretofore iésued
shall only be brought within five years from the passage of this aet, and suits to
vacate aud anuul patents hereafter issued shall only be brought within six yemrs
after the date of the i issnance of such patents. .

The limitation fixed by said act expired as to this patent more than
one year ago, and hence a suit by the United States for its annulment

“would not be entertained. '

The form in which the Commissioner of the General Land Office
submitted his question as hereinbefore quoted indicates that he is
inclined to the opinion that the role announced by the supreine court
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in Weeks v. Bridgman (159 U. 8., 541) as to the effect of an erroneous
“certification of lands by this Department would apply with equal force
in'case of a patent erroneously issued. The conclusion of the court in
that case rested largely, if not wholly, upon the express ‘provision of
the act of Aungust 3, 1854 (10 Stat., 346) under which the certification
there in question was issued, that—

where lands embraced in such lists ave not of the character embraced by such acts
of Congress, and are not intended to be granted thereby, said lists, so far as these

lands are coneerned, shall be perfectly null and void, and no right, title, ¢laim, or
interest shall be conveyed thereby.

There may be cases where a patent might be treated by this Depart-
ment as absolutely without effect, because issued without authority or
in direct violation of.law. In Burfenning ». Chicago, St. Paul, Minne-
apolis and Omaha Ry. Co (163 U. 8., 321), the court, after stating the
rule that in the administration of the public land system questions of
" fact are for the consideration of this Department and that its judgment

thereon is final, uses the following language:

Bat it is also equally true that when by act of Congress a tract of land has been
Teserved from homestead and pre-emption, or dedicated to any special purpose, pro-
ceedings in the Land Department in defiance of such reservation or dedication,
although culminating in a patent transfer no title, and may be challenged in an
action at law, In other words the action of the Land Department cannot override
the expressed will of Congress, or convey away public lands in disregard or defiance
thereof. .

The proposition that this Department may ignore the patents as void,

" or the other proposition that it may interfere in any way to dispute the
right of the State thereto must rest upon the theory that the right of
the State to a patent had not attached, and this because of the right
of occupancy by the Indians existing at the date of the grant of 1850,
and continuing up to the date of the patents. The only right the Indi-
ans had at the date of said gravt was that of the Menominee tribe to
remain on said lands temporarily given them by the treaty of 1848.

By joint resolution of February 1, 1853 (Gen. Laws of Wis., 1853, p.
110), the assent of the State was given ‘to the Menominee nation of
Indians to remain on the tract of land set apart for them by the Pres-
ident of the United States, on the Wolf and Oconto rivers, and upon
which they now reside, the same being within the State of Wisconsin
aforesaid and described as follows, to wit: ¢ Commencing at the south-
east corner of township 28 north, range 19, running theunce west thirty
miles, thence north eighteen miles, thence east thirty imiles, thence
south eighteen miles to the place.of beginning.”

This action by the State removed all doubt as to the right of the
Menominee Indians to remain upon said lands, but cannot properly be
construed as a relinquishment by the State of the fee to the swamp
lands within the boundaries described. .

The decision of the supreme court in Beecher . ‘Wetherby, supra, is

authority for this conclusion, it being there held that the fee to school
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lands remained in the State after the date of this resolution, and that
the United States had no authority to make other disposition thereof,
These lands being encumbered by law with the right of occupancy by
the Indians, the resolution would have no greater efféct than to formally
witness the recognition by the State of this right. It cannot-be taken -
as evincing .a willingness upon the State’s part, that the lands should
be dedicated permanently or even temporarily to any other purpose
than that mentioned—the occupancy .of the Menominee nation of
Indians. It did not express a consent that this right of occupancy
might be transferred to any other nation or tribe of Indians.
Afterwards the Menominee Indians, by treaty of February 11, 1856
(11 Stat., 679) ceded to the United States a tract of land, to be after-
wards selected, which tract when selected, included within its bounda-
ries the lands here in question. Thé Indians could convey no greater
or better interest than they had, which was only theright of oceupancy,
the fee being in the State. It is true this relinquishment of their
claim was coupled with the statement that it was made
for the purpose of locating thereon the Stockbridge and Munsee Indians, and such
others of the New York Indians as the United States may desire to reniove to the
said location within two years from the ratification hereof, ]
but this was a mere statement not even put in the form of a condition.
The effect of that relinquishment was to determine the right of oceu-
pancy in the Menominee Indians, and thereby remove the only obstacle
to the merger of the right of possession with-the fee. If this conclusion
be correct, the right of the State to possession attached long prior to
the date of the patents, and consequently those patents were not
erroneously issued. The State cannot therefore be compelled to relin-
quish its claim to these lands, and there seems to e no course open to
procure a relinquishment, unless it shall be voluntarily given. Itis
true the Indian allottee may have to suffer, but this comes not from
the fault of the State, but from the mistake of the government in
attempting to give the land to the Indian after it had conveyed the fee
thereto to the State, and after the title of the State had been perfected.
' While this answers the specific question in the note of reference I
deem it proper to mention another phase of the matter. The act of
March 3, 1893, after declaring who shall be members of said Stock-
bridge and. Munsee tribe of Indians, makes a further provision as
follows: ’

.And all members who entered into ossession of lands under the allotments of
eighteen hundred and fifty-six and of eightesn hundred and seventy-one;, and who
by themselves or by their lawful heirs have resided on saidlands continuously since,
are hereby declared to be owners of such lands in fee simple, in severalty, and the
government shall issue patents to them therefor.

The allotments here in question were selected by the Indians in 1856
and 1857, and must therefore have been selected under the treaty of
1856, That they entered into possession of the lands thus selécted
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and by themselves, or by their lawful heirs, have resided upon them
contintously has been already adjudged by this Department when the
allotments were approved. These tracts then seem to come within the
letter of the law, declaring the Indian claimants to be the owners in
fee thereof and requiring the issuance of patents to them,

The land involved in the case of Beecher . Wetherby, supra, also
came within the letter of the law directing the sale of the said two
f;OWIlShlpb but the supreme court in that case said:

The act of Congress of February 6, 1871, authorizing a sale of the towuships occu-
pied by the Stockbridge and Munsee tribes, must, therefore, be held to apply only
to those porfions which were outside of seetions 16. It will not be supposed that
Congress intended to authorize a sale of land which it had previously disposed of.
The appropriation of the sections to the State, as already stated, set them apart
from the mass of public property wlich-could be subjected to sale by its direction.

" So in this case the title to the tracts -in question had passed out of
the United States and Congress had no control over that title or author-
ity to declare that it had vested elsewhere than in the grantee State.
If the conclusion that the title had become complete in the State be
correct, the issnance of patents to these allottees could have no effect
upon, that title, and nothing would be conveyed to the Indian thereby.
It will not be presumed that Congress intended said declaration to
.apply to lands which had passed beyond the control of the United
States, or that a-patent should issue which would be without effect. =

For these reasons these tracts, while seeming to come within the
letter of said law of 1893, were not in fact within its terins, and hence
the provision therein as to issuance of patents does not apply to said
tracts.

In conelusion, I am constrained to advise you, as hereinbefore indi-
cated, that a relinquishment of the lands in question ean ounly be pro-
cured through the voluntary act of the State of ‘Wisconsin, and that a
cancellation of the patents heretofore issued to that State for these
lands, can not be obtained by suit.

Approved, July 12, 1897,

C. N. Briss, Secretary.

MINING CLAI)’[—PRO’J.‘EST—PLACER-*OTICE-——EXPENDITURE .

ADAMS ET AL. v. QUIJADA BT AL,
The issne raised is solely between the government and the entryman, in case of a
. hearing on a protest against a mineral entry, in which no interest in the land
involved is alleged or shown on the 1)a1t of protestant, prior to the application
for patent.
‘The fact that lode claims have been located on a tract of land, and snbsequently
abandoned, can not affect the good faith of a placer applicant for the same land,
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A misstatement in the published notice of an application for a placer patént, as to the
mining district in which the land is situated, is not fatal to the notice, where
the land is accurately deseribed by legal sub-divisions, a and otherwise identified.

The proof as to.expenditure should so itemize the improvements that it.can be
ascertained therefrom Wh’lt plopmtlon of the sum expended is included in each
item.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W.V.D.)) - 1897. (P.J.C.)

On October 22, 1892, David Quijada made application for patent for
the Biue Mountain placer mining claim, located by legal subdivisions,
embracing the SE. 1 of the SE. } of Sec. 13; the NE. 1 of the NE. { of
See. 24, T 2N R 11 E.; lot 1 of the NW. 4, and the NE. 1 of the
NW. % of Sec. 19 T.2 N, R. 12 E., M. D. M., Stockton, California, land
distriet, and described as being in Calaveras mining distriet. .No pto-
test or adverse claim was filed during the peried of publimtioﬁ and
on January 12, 1890, he made mineral entry No. 443 for the land.

The locanlon of this placer claim was originally made by ng&da and
seven other persous, but the title of the others had passed to him by
deed before asking the application for patent, and he mbsequently
conveyed the same to Jackson D. MeCarty. '

On January 29, 1895, the local office transmitted to your office the
aﬂldawts of three of the original locators, in which they state that their
names were used as locators without any author ity, and that their sub-
sequent deed was without consideration.

On March 7, 1895, James Adams ¢ al. filed a protest agqmbt the entry;
alleging (1) thzmt the land was not placer mining ground; (2) that no
placer mining had been done on any part of the land ¢ for a great many
years last past”; (3) that the entryman or his grantors have made no
- improvements thereon; (4) “that there are many valuable gold bear-
ing quartz ledges 1unning through and across” the land, which were
kunown to the entryman at the time he made his a,pphea’mon for patent;
(B) that the “quartz mines or ledges” were actually being worked and
developed at the time; (6) that there is no such mining district ag
Calaveras, but the land is situated in the Madam Felix mining district;
and (7) «“that said application was made with a view to obtain posses-
sion and patent to valid quartz mining ledges and to defraud the gov-
ernment thereof.” -

By letter of April 25, 1895, your office held tlmt the affidavits of the
original locators “do not warrant any investigation by this office, and,
considered as protests, they are hereby dismissed;” and on the protest
of Adams et -al. it was determined '
that you (the local officers) should notify the protestants that they or any of them
will be allowed thirty days from nofice hereof, within which to apply for notiece of
a hearing.

 Pursuant to this order, Adams et al. formally asked for a hearing,
(1) “on the ground of fraud in making said entry by said entryman?”;
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(2) that the lands are quartz mining, and not placer, and contain *“well
defined ledges and lodes of quartz in place, bearing gold”; (3) that the
land “has been worked as quartz mining claim”; and (4) that the entry

was made in the interest of McCarty. .

A learing was ordered and had before the local ofﬁcers. and as a
result they found—.

That the fact is established by a great preponderance of evidence that the Blue
Mountain placer mining claim, so-called, is not placer mining ground, but that it is
valuable for quartz mining; that the entire proceedings by the defendant in this
case; having in view the procuring of a government patent for the Blue Mountain
placer mining claim have been characterized by bad faith and gress fraud: In view
of which facts we recommend that the application for patent for thv Blue Mountain
placer mining claim be rejected.

On appeal your office affirmed the action of the local officers, deciding

-that it is shown: (1) That two or three small gulches on the land in
controversy have been worked, many years ago, as placer mines, but
that the same were exhausted, and that, as a present fact, the land has
no value for placer mining purpeseés; (2) that Quijada, or his grantors,
had not expended $500 on the land in improvements; and (3)

that several well defined mineral bearing veins of quartz extend into and across the
land in controversy, but the evidence does not affirmatively and satisfactorily show
that, as a present fach, these veins have been snfficiently developed to show that they
can be operated with profit, nor is it shown that these veins are sufficiently rich to
warrant miners of ordinary prudence and sagacity in expending their means and
labor in an effort to develop them. .

Whereupon the case now comes before the Department on the appeal
of MeCarty, and numerous errors of both law and fact are assigned.

It will be observed that the affidavit of contest upon which your office
ordered a hearing does not allege any interest in the land in contro-
versy, or any part thereof, in either of the protestants. This is also
true of the affidavit that was filed before the local officers, under order
from your office, and upon which the hearing was ordered. It may be

" further stated at this time, that the evidence taken at the hearing does
not disclose any interest in either of the protestants, to any part of the
land included in the Blue Mountain placer claim, prior to the applica-
tion for patent for the same. Whatever question there may be, there-
fore, in this matter, in relation to compliance with the law on the part
of the placer claimants, or otherwise, is simply a question between the
government and the entryman. The protestants alleging no interest
in themselves, and failing to show that any existed at or prior to the
time of the application for patent, they are necessarily without interest '
in this controversy, and their testimony can only beused for the purpose
of ascertaining whether or not there has been a compliance with the law
on the part of the placer applicants.

The testimony in this case is very voluminous, and eontmns very
much that is entirely irrelevant to any issue that- might have been
raised in connection with the issuauce of patent to the placer claim-
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ants. It may be said that the theory of the protestants is, that inas-
much as there is, in the southern part of section 19, and the northern
part of section 30, some quartz minés that have been developed, and
that by reason of quartz ecroppings, which appear on the surface extend-
ing northwest from these mines and in the direction of the placer claim,
the Jand in controversy is also valuable for quartz mining purposes.
The fact is, however, as shown by the testimony, that this immediate
district has been known for its placer and quartz mines for a great
many years; that placer workings have been, in the early days of the

‘history of Oalifornia, carried on to a considerable extent on and in the
immediate vicinity of what is now known as the Blue Mountain placer
claim; and that there have been no workings or developments upon
any part of the ground adjoining or in close proximity to the Blue
Mountain placer by which there has ever been disclosed any mineral
that would pay for working, or upon which there existed, at the time
the placer application was filed, any location. It is true that after the
application for patent had been made, and the period of publication
had ended, there was an attempt made by some parties to locate some
two or three claims south of a part of the land in econtroversy, which
elaims lap over onto the placer claims; but it is not shown that these
locations were ever perfected; neither is it shown, by any satisfactory
evidence, that there was any discovery of mineral that would entitle
them to the locations, or that there was any work done with a view to
developing the property to ascertain whether or not mmelal existed in
paying quantities.

* Much stress is laid upon the fact that McCarty and another, in 1884,
located two or three lode claims upon the land in controversy. It is
shown that they did considerable work upon one of them, at least, for
the purpose of developing a lode, if any existed, and that the same
was abandoned as worthless, and remained so for some time before the -
Jocation of the placer claim..

The fact that there have been lode c¢laims thus located and -aban-
doned upon the land now sought under the placer mining laws, is no
objection whatever, and does notindicate any fraud or lack of good faith
upon the part of the placer applicants. (United States ». Iron Silver

*Mining Co., 128 U. 8., 673-681.) - : :

It is very elear to my mind that if this land possesses any value for
mining purposes at all, it is for placer mining. It possesses no value
for agricultural purposes, and the evidence is not sufficient to overcomé

" the prima facie showing of its character as placer. At all events, it

can not be disputed that it is not shown by the evidence that any min-

éral has ever been extracted, or that any work has been done looking
toward producing any ore, from any quartz mines or veins within the
boundaries of the placer claim, excepting, perhaps, Such as was done
by McCarty as above stated.

The charge of fraud on the part of Quijada in procuring this entry
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in the interest of McCarty, is not, in my judgment, sustained by the
testimony. Neither Quijada nor MceCarty appeared as a witness on
the stand, although McCarty was present at the trial. The only testi-
.mony on the point of fraudulent conduct, is that Quijada was an
‘“ignorant sheep herder”, in the employ of McCarty, and he and others
made the locations, and that Quijada afterwards made application for
patent and final entry, when he conveyed the property to McCarty.
It is also charged that some of his co-locators were ignorant of the
fact that their names had been used in making the location; but if it
be conceded that they were 1ot cognizant of the fact that their names
had been used in making the location, they certainly ratified any act
that may have been done in that dlrectlon by Subsequenbly malxmg &
_deed to Quijada for their interests.

The fact that in the publication notice the property was de%cubed as
‘being in Calaveras mining distriet, is not, in my judgment, under. the
circumstances in this case, fatal to the publication notice, The land is
otherwise accurately described by legal subdivisions, is said to be in
the county of Calaveras, in the State of California, and the place of
the record of the same is given as in the recorder’s office of Calaverag
county. Your office did not deem this a fatal defect, as by letter of
- August 25, 1895, Quijada was required to furnish satisfactory evidence
of what mining district, it any, his claim was situated in.

There is one other point in’ connection with this matter, and that is,
as to the amount of ‘the improvements on the placer claim, as reported
by the witnesses. They state in their affidavit, accompanying the
application for patent, that “said improvements consist of reservoirs
and ditches and mining tools on said claim; also tail race?”; and that
" -their value is not less than $500.

It may be doubted whether this statement of the 1mprovements is
sufficiently full and explicit to show the statutory amount of expenditure.
Mining tools could hardly be considered as part of the expenditure that
is demanded, and it would seem to be better form for the witness to
itemize the improvements, so that it could be ascertained with a
reasonable degree of accuracy, by your office, what proportion of the
$500 was included in the reservoirs, ditches, ete., and what in mining
tools. The attention of your office is directed to this point, and such
action should be taken in reference thereto as may be deemed advisable,
giving the applicant an opportunity, if he so desires, to show the
improvements that existed at the tlme the application was made, and
their value.

“Your office judgment is reversed. -
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- REPAYMENT-PRE-EMPTION EN TRY.
_ FeLix McGINN.

No 'right of repayment exists where a pre-emption entry is canceled on account.of
the pre.emptor having prior thereto exercised Lis pre-emption right, and the
record shows that he swore falsely, in support of his second entry, that he had
never had the benefit of the pre-emption law.

. Secretary Bliss to the Commissioner of the General Land Office, July 12,

(W.V. D.)_ ' 1897. (J. 1)

1 am in receipt of a-letter of June 11, 1897, from the attorneys of
Felix MceGinn, enclosing an application by the latter dated May 15,
1897, alleging that he is the ounly surviving. heir of John MceGinn
deceased, and asking ¢“for repayment of the purchase money paid on
entry of the N. & of the SE. £ and the NE. £ of the SW. % of section 1,
T. 7 N., R. 4 W., as per cash certificate No. 567 issued at Helena, Mon-
tana, bearing date the 13th day of October, 18757 ; and enclosing also
a letter from the Assistant Commissioner of the General Land Office
addressed to said &ttorneys, reJectlng said application and returning
the same to them.

It appears that John MeGinn deceased, on October 13, 1875, made
pre-emption cash entry of the one hundred and twenty acres of land
above described, and that said entry was canceled by the (Jommissiouer
of the General Land Office on February 26, 1877, in obedience to 4
departmental decision of February 22, 1877.

Harvey Spalding and Sons, attomeys now plesentlng this clalm in
their letter of June 11, 1897, aforesaid, say:

Upon reference to the Department decision of Febrnary 22, mentioned in the. Com-:-
missioner’s letter above quoted, it appears that the sole queéstion considered in the

decision, and the sole ground mentioned for the cancellation of the entry is the con~ -

flict with the grant to the Northern Pacific Company.

The reference invited shows exactly the contrary.

On June 27,1876, the Commissioner of the General Land Office held
for cancellatlon dJ ohn MeGinn’s entry aforesald the sole reason there:
for being stated as follows: :

The records of this office showing that he made pre-emption location at Dakota
City, Nebraska, November 27, 1858, with M. B. Ld. Wt. 52,887—160 a, Act 55, R. and
R. 35 covering SW. 1 14,29,7 D , 6th p. m. and that the same was patented to him
June 1, 1861.

See. 10 act 4th Sept. 1841, and Sec. 2261 R. S., of U. 8., provides that ““No person
shall be entitled to more than one pre-emption rlghﬁ »

The departmental decision of February 22, 1877, in disp‘osing of
MecGinn’s appeal from the Commissioner’s decision of June 27, 1876,
simply sald )

- The facts are correctly stated bv you, and your decwmn, for the reasons stated
therein, is affirmed.

The brief of argument filed in that case on behalf of the Northern
Pacific Railroad Company expressly admitted that McGinn’s rights as
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a scbtler were superior to the company’s rights under its grant, if McGinn
were a qualified pre-emptor; and the proofs compelled the admission.

The claim that McGinn’s second entry was canceled for conflict
requires no further attention. '

'The records show that John McGinn had made a previous pre-emption
cash entry as found by the Commissioner’s decision; and that, never-
theless, McGinn, on October 13, 1875, in support of his second pre-
emption cash entry, had made oath, ¢ that I have never had the benefit
of any right of pre-emption under this act;” meaning the act of Septem-
ber 4,1841, as re-enacted in sections 2259, 2260, 2261 and 2262 of the
Revised Statutes.

Section 2262 of the Revised Statutes provided that:

Before any person elaiming the beneﬁt of this chapter is allowed to enter lands, he
shall make oath before the receiver orregister.of the land district in which the land
is situated, that he has never kad the benefit of any right of pre-emption under sec-
tion twenty-two hundred and fifty-nine; . . . and if any person taking such oath
swears falsely in the premises, he shall forfeit the money which he may have paid
for such land, and all right and title to the same, '

John MeGinn’s entry was canceled in obedience to this statute. An
application for repayment of money thus forfeited cannot be enter-
‘tained. B _

It seems that in the year 1877, John McGinn in - his lifetime, applied
- for re payment of the purchase money under section 2362 of the Revised

Statutes, which was then the law in force. On December 4, 1878, the

Commiissioner of the General Land Office by « letter addressed to Hon.
Martin Maginnis, then a delegate in Congress from Montana Territory,
declined to recommend the re-payment of the money paid by MeGinn,
and referred to section 2262 of the Revised Statutes hereinbefore guoted,.
as a conclusive limitation of the authority of the administrative branch
of the government in such cases.

The action of the General Land Office in respeet to the application
of Tlelix McGinn, the alleged only surviving heir of John McGinn
deceased, is hereby approved, and said application is hereby rejected.
You will serve upon said attorneys a copy of this letter.

REPAY\IE\*T—I‘ORTEITED RAILROAD LANDS.
(JRAYTON P. BRYANT.

A purchaser of forfeited railroad lands under section 3, act of September 29, 1890,
is not entitled to repayment where his entry is properly allowed on the proof
presented, but is subsequently canceled on account of the falsity of said proof
in a matter essential to the allowance of the entry.

;S’ebretcwy Bliss to the Commissioner of the General Land Oﬁ‘icé, July 12, '
(W.V.D) - 1897. (C.J.G.y

On July 26, 1893, Crayton P. Bryant made cash entry No. 19396 for
lots 1,2,5 and 12, and the N. § of the NE. } and the SE. £ of the NE. 1,
* Sec. 33, T. 15 S., R. 7 E., San Francisco land district, California.
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~This land was embraced within the grant to the Southern Pacific
Railroad Company and was thereafter forfeited.

In his application to purchase pxesented to the local office August
22,1892, Bryant stated:

I purchased the said land of one Burns who filed with the railvroad company in
1887, with the bona jide intention to secure title thereto by purchase from the South-
ern Pucific Railroad Company when earned by it by compliance with the conditions
or requirements of the granting act of Congress.

In his final proof submitted to the local office July 26, 1893, Bryant
stated: '

Have not lived on theland. . In 1888 I bought the right of one Burns who had made
R. R. filing in 1887 and I took possession with the bona fide intention of purchasing
from the 8.P. R. R. Co. when they had earned title under the conditions of their
grant. I went there under the printed invitation of the R. R. to settlers.

The proof was accepted by the local officers, the purchase money paid

by the entryman, and the entry allowed.
- By letter of September 5, 1894, your office directed the local officers
to require the entryman to substantiate his statement that Burns had
filed with the railroad company in 1887, and bad thereafter transferred
the land to the entryman.

May 17, 1895, the entryman, declanng his inability to substantiate
his representation that Burns had filed upon the land with the railroad
company in 1887, suriendered his receiver’s receipt, executed a relin-
quishment of all claims to the land, and made application for repay-
ment of the purchase money.

These papers were transmltted by the local office to your office,
whereupon the entry was canceled and the apphcamon for repayment;
held for further consideration.

July 9, 1895, your office denied the apphcatlon for repayment.

The entrym’m filed a motion for review of your said office decision
denying the application for repayment, and also an application for
reinstatement of a portion of his eash entry. In support of this appli-
cation for reinstatement the entryman furnished a copy of his grantor’s
application, dated April 21, 1888, to purchase this land from the South-
ern Pacific Railroad Company, and in an affidavit accompanying the
same says, referring to your office letter of September 5, 1894—

I was informed thereby that it was necessary for me to furnish festimony that
Burns’s application to the R. R. Co. was before 1888. This I could not do as Burns’s
application was after 1888.

- February 4, 1896, your office denied the motlon for review as well as
the application for reinstatement.

Appeal is made to this Department, but no error is assigned on bhe
denial of the application for reinstatement.

Bryant’s cash entry was made under the third section of the act
of September 29, 1890 (26 Stat., 496), which, as applied to this case,.
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describes the persons who may make purchase thereunder in the fol-
lowing language:
Persons .. . . in possession . . . . under deed, written contract, or license from,
the State or corporation to which sach grant was made, or its assignees, executed
prior to Januaryfirst, eighteen hundred aud eighty-eight,
This statute was discussed and fully construed in Eastman ». Wise-
man (18 L. D., 337) and Moore ». McGuire (21 L, D.; 392).
It is clear from the foregoing statement that Burns was nof, in con-
* templation of the act of September 29, 1890, supra, a licensee of the
- railroad company, because even his application to purchase was not
made prior to January 1, 1888, . The entryman herein, by his purchase
from Burns, acquired no better right than was possessed by the latter.

. The entryman was not entitled to make cash entry under the statute
named but his entry was not ‘‘erroneously allowed.” Its allowance
Was'seeured by Bryant upon his express representation and statement
that his grantor (Burns) had made application to the railroad company
in 1887 to purchase, and had thereby become the licensee of that com-
pany. The local office was not responsible for this representation and
statement; it was the act of the entryman, made for the purpose of
securing the allowance of his entry, and he alone was responsible for
any error therein. The error here ‘shown was not in the allowance of
the entry by the local officers, but was in the pr oof presented by the
entryman.

The subsequent affidavit of the entr yman shows th&t the statement
made in the application to purchase and in the final proof was untrue.
That statement was an essential one in the proofs presented, because
without it ihe entry could not have been allowed. Had the entryman
cmrectly stated the time when his grantor, Burns, filed with the rail-
road company, the proofs would not have been cwcepted payment
would not have been permitted, and the entry would not have been
allowed.

The "entryman earnestly attempts to explain his conduct on the
theory that he was laboring under a reasonable misapprehension as to
the law, but he makes no endeavor.to explain his misstatement of the
facts. )

Repayments of purchase money can only be made in pursuance' of
law, and this case is not of the chalactel descrlbed in the repayment
statute.

Your office decision is affirmed.
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DESERT LANDS -ACT OF AUGUST 18, 1894—CONTRACT.
STATE OF WASHINGTON.

.Under the provisions of the State statute accepting the terms of the desert land act -
of August 18, 1894, a contract on behalf of the State, with the United States,
executed by the Commissioner of Arid Lands for said Ssate, isnot valid if not
approved by the governor and attorney-n"eneral of said State.

Secretary Bliss to the Commissioner of the Geneml Land Office, J uly 12,
-(WVD) . - 1897. (J. L P

- Tamin 1eceipt of your office letter ¢ F ” of the 19th ultimo, submit-
ting a map, lists, two contracts and other papers, filed on behalf of tle

State of Washington, under Sec. 4 of the act of Angust 18, 1894 (28
Stat. 372-422), designating for segregation certain lands to be irrigated
from the Natchez and Columbia River Irrigation Canal, aggregating
6654.59 acres, After calling my attention to- certain typogmplncal
errors in the contracts (marked in pencil) which do not affeet its mean-
ing, you direct my attention to the fact that the contract submitted on
behalf of the State is signed by the ¢ Commissioner of Arid Lands?”
for said State, but is not approved by the governor and attorney-gen-
eral. You refer to the proviso to section 3 of the act of the state legis-
Jature of Washington,approved March 22, 1895, accepting the provisions
of the “ Carey act,” and being in doubt as to the Vahdlty of sald con-
tract, you submit it for my consideration.

Section 3 of the Washington act, above referred to, after defining and
preseribing the duties of the commissioner of arid lands, provides
and he is further empowered to contract for the construction of ditches and canals,
the building of dams and reservoirs, the irrigation, reclamation, settlement and sale
of said arid lands, and to de and perform any and 'bll things necessary to be done in
carrying into effect the objects of this act: Provided, that no contraet or sale made
by said commissioner of arid lands shall be in force and effect until the same shall
be approved by the governor and attorney general. - :

Section 4 of said act, after prescribing certain further dumes of the
commissioner of arid lands, provides that he :
shall take all necessary steps on behalf of the State to secure a contract biﬁding on
the United States to donate, glant and pateut to this State or its asswns the said
arid lands ete.

-1 am aware that under the general rule governing the construction of
a prov1so, it must be construed in connection with the section of which
it forms a part, and that it does not apply to other sections unless
“plainly intended so to do,” (Sutherland on ‘Statutory Construction,
Sec. 223). But in this case I think the “plain intent” of the Washing-
ton legislature, that the proviso to See. 3 of said act should apply to
any contract made by the commissioner of arid lands, is apparent.

The commissioner of arid lands is vested by the act in question with
_authority to make on-behalf of the State two classes of contracts: one

2670—V0L 95—3
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to secure to the State from the United States the lands contemplated
by the ¢ Carey act” of August 18, 1394 (supra); and the other to dis-
pose of said lands for the purpose of irrigation and reclamation. It is
of primnal importance to the State, that the first class of contracts should
be properly executed, for if they were not the second class of contracts
would avail nothing, and of this the legislature was unquestionably
aware. And when, in the proviso to the 3rd section of said act, it was
declared that no confract or sale made by said Commissioner ete. shall
_be in foree and effect until the same shall be approved by the governor
and attorney general, it meant both classes of contracts herein men-.
tioned. It in short meant any contract that said commissioner might
make in reference to the aequisition or disposal of said lands by the
State of Washington.

As the contract transmitted by your letter “IF” of the 19th ultimo is
not approved by the governor and attorney general of Washington, it:
is returned herewith without action together with-the other papers in-
the case. :

The recommendation made by you in the last paragraph of your letter
of the 19th ultimo, relative to the amendment of the forms and the con- '
tract in the circular of November 22, 1894, will be made the subject of-
a separate communication. :

PRACTICE-NOTICE OF DECISION—ATTORNEY—APPEATL.

WALKER v. GWIN.

Service of a notice of a decision upon an attorney of record is notice to the party he

' represents.

‘Where a party is represented by two attorneys of record, and one of said attorneys.
accepts service of a notice of deeision, such party will not be heard Lo plead a
private nnderstanding between himself and his attorneys under which all notices

~ were to be served on the other attorney.

The Department is withont jurisdietion to entertain an appeal if notice thereof is
not filed and served within the time provided in the Rules of Practice.

Secretary Bliss to the Commissioner of the General Land Office, July 12, -
(W.V.D)y » 1897, , (E.B.,JR.)

This is » motion to dismiss the appeal of Charles L. Walker, in the
case of said Walker ». Austin B. Gwin.

On December 7, 1896, in that case, involving the SE. % of section 29,
T.20 N., R. 8 E., Perry, Oklahoma, land district, your office, affirming
the deeision of the local office, held that Walker, although the prior
settier, had failed to reside upon the land as required by law, and that
therefore the right of Gwin to the land nunder his soldier’s declaratory
statement filed October 3, 1893, and his entry March 29, 1894, and due
residence and improvement, was supericer to that of Walker, and
awarded the land to Gwin. On March 24, 1897, Jno. A. Oliphant, as .
attorney for Walker, filed and served on Gwin’s attorney an appeal -
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from the decision of your office. On June 5, 1897, Gwin filed a motion
to dismiss the appeal on the ground that the same was not filed, ior a
copy thereof served on the appellee or his attorney, within sixty days:
from personal service of notice of your office decision, as requn‘ed by
the rules of practice.

" It appears that Walker was represented at the trial of -the case by
two attorneys—one of whom was said Oliphant, and. the other one L. P,
.Hudson. In the record is found the following acceptance of notice ofv
your office decision: ‘

Before the Umted States Land Office, Perry, Okla., Dec, 30th, 1896.

CHARLES L WALI\FR
Involving the SE. 4 See. 29, T. 20 N R.8E., LM
AUSTIN B GWIN :

We hereby accept service of Commissioner’s letter “H”, A. B. W., of December 7th,
1896, in the above entitled case, in favor of Gwin, and the receipt of a copy of said
letter is hereby acknowledged, together with the right of appeal therefrom within
gixty days from this 30, day of December, 1896

Dee. 31 1896. .
L. P. HUDSON,
Atty. for Walker.

Morris & KELLOGG,
S Attys. for Guin.,

This was clearly notice to Walker of said decision, if Hudson was at
the time of the acceptance still his attorney of fecord (Yeoman .
DeRoche, 22 L. D., 24),

‘With the appeal there was filed an affidavit by Walker stating—

That he is the contestant above named; that John A, Oliphant was and now is the
chief-counsel in his behalf since the filing of said contest, and the atty who had
charge in person of his said contest and upon whom all notices and orders were to
be served, and to whom I looked for information as to what I should do and the
absolute management of said contest; that L. P. Hudson was only employed, to assist
my said atty in the trial of said contest and was not to have the care and manage-
ment of said contest thereafter; that the decision of the Hon. Commissioner as made

“in this contest was served on said Hudson, as the record shows, who neglected to
notify this contestant of the same, and that this contestant did not find out abous
the same until after the time for an appeal had expired, and then only through his
contestant; that he inquired before said time was up, and was informed no decision
had been made at said Land Office; that affiant if defeated before the Hon. Commis-
sioner in said contest had mtended to appeal, and had so instructed his said atty -
Jno. A. Oliphant; that he would have done so had he been so notified; that he relied .
on said Oliphant having the notice served on him of such decwlou ‘when made, 80
thiat an appeal could be taken if desired; that affiant desires to appeal and feels
he has a prior and better nght to said la,nd and therefore asks that such right be
granted.

‘With the appeal there was also filed an afﬁdawt by Oliphant statmg—

That he has had charge of the contestant’s cause ever sinece said contest was com-
meneed; that he has endeavored at all times to give the same his personal attention;
that said Hudson was employed to aid him in the trial of said contest, but that affiant
expected and so instructed that all notices and decisions in said contest be made
on him; that affiant had no knowledge that said contest had been decided until the’
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fact had been written him by contestant, and that on going to the land office, found
that the time had expired to take an appeal to the Hon. Secretary; that said con-
testant had requested an appeal be taken in case a decision was rendered against
him, and would have done so had he known of the same in time. ]

While these affidavits tend to show that Walker and his attorney
Oliphant understood between themselves that the latter was to be
chief counsel for the former, they do not show that Hudson was not
Walker’s attorney of record at the fime of the above acceptance of
notice, nor that there was any such limitation upon Hudson’s authority -
as attorney as would preclude such acceptance from binding Walker in
the premises. It is significant that no explanatory affidavit of Hudson
has been filed in behalf of Walker. Walker does not state that Hud-
son’s attorneyship in his case ceased with the close of the frial or that
it has yet ceased.  The appeal from the decision of the local office to
your office in behalf of Walker is signed by both Oliphant and Hudson
as “Attys. for PItff.”, and thus signed was served upon Gwin’s attor-
neys, and the serwce by them -accepted. Furthermore, M. C. Latta,
clerk in charge of the contest docket and papers in the local office, in
an affidavit filed with said motion, swears positively that Lie ““verbally”
informed said Oliphant o_f said decision and of the fact that formal
notice thereof had been given to Hudson, soon after such notice was
given, and that to all thls Oliphant “responded ‘A]l right’, or words to
that effect.”

The Iocal officers were- not notlhed of any limitation npon Hudson’s
attorneyship, nor that his attorneyship had ceased .prior to the said
acceptance. A party can nof, based merely upon an alleged private
understanding between himself and one, or even both, of his attorneys
of record, limit the ordinary functions of one of them so as to avail
himself of all the advantageons consequences of the relation of client
and attorney, and, also, solely at his own election, avoid the conse-
quences of that relation when they are adverse to him, to the prejudice
of the rights of his adversary. Service of notice was evidently made
in good faith upon Hudson and so accepted by him. So far as the
record discloses, he was then still Walker’s attprney, and the accept-
ance within the scope of his anthority. Notice to him was nofice to
Oliphant and Walker (Rule 106). If he was recreant, failing, as alleged,
to netity bis client or to take the necessary steps to secure the right of
appeal, that is a matter not for the Department, but solely between him
and his client, '

Notice of the appeal was not ﬁled and served in time (Rule 86) and
hence the Department is without jurisdiction under its rule to entertain
the same (Van Dyke v. Lehrbass, 24 L. D, 322),

The motion is allowed and the appeal dismissed.
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SETTLEMENT RIGHTS-RELINQUISHMENT.
SPRING v. REINBOLD ET AL,
Setitlement on land covered by the subsisting entry of another confers no right as
against the record entryman, but as between settlers on land thus reserved the

seftlement first in time, other things being equal, is entitled to precedence, on
the relinquishiment of the record entry

'Secretcwy Bliss to the Commissioner of the General Land, Office, July 15,
(W.V.D.) . 1897. (GWP)

This is an appeal by Frank Spring from the decision of your office,
dated April 4, 1896, in the case of said Spring ». Adam Reinbold and
Gabriel Markvart, involving the NW. % of section 1, township 124 N.,
range 73 W., Aberdeen land district, South Dakota.

The record history-of the case is fully stated in your office decision,
and need not be now repeated. :
On December 20, 1838, Gabriel Markvart made homestead entry No.

7505 of said land. i

. On October 1, 1895, the local officers received by mail Adam Rein-
bold’s affidavit of contest against said entry. Subsequently, on the
same day, Frank Spring filed an affidavit of contest, Rembold in his
affidavit, charged that Markvart
has vholly abandoned said entry, and has sold his buildings and improvements
thereon to said contestant, and delivered to him his receiver’s receipt No. 7505 for
said traet, and agreed to execilite a relinquishment for his homestead entry, and
deliver the same to said contestant, but failed to do so before leaving the State of
South Dakota; that he is now a non-resident of this State, and has changed his resi-

dence therefrom; that the said claimant has given me full possession of said prem-
" ises and all the buildifigs thiereon; and that said tract is now my home exclusive

of all others, .

Spring, in his affidavit, alleged abandonment and changé of residence,
and that the land is not cultivated as required by law; and further -
charged o
that claimaiit has left the Btate of South Dakota and Wholly abandoned said tract;
that his family have wholly abandoned the tract and sold all improvements thereon;
and that claimant has 80ld a relinquishment of said tract. )

. No hearing was liad on these contests, but on November 5, 1895,
Reinbold presented at the local office Markvart’s relinquishmerit, exe:
cuted November 2, 1895. Markvart’s entry was thereupon canceled
and Reinbold permitted to make homestead entry, No. 9887, of the land.
On November 11, 1895, Spring made homestead application for the
saine, and with his application filed an affidavit, in which he alléged
that he had made improvements on the land in question in the latter
p‘u’t of October, 1895, and
that he has followed up said improvements by residing on said tract more or less of

the time sinece to dateé hereof. . That he was living on the tract above on the night
of November 4tk and slept thereon, that he further slépt on said traet for several

v
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nights immediately prioi' to said November 4, 1895, and especially has endeavored
o make said tract-his home in so far as hie was able within the last few weeks, and
has made improvements thereon., That he was residing on said tract on Tuesday,
the 5th of November, 1895, most of said day, that he was living and working on said
tract during the said fifth of November; A. D. 1895, )

and applied for a hearing thereon, which was denied. Spring appealed.
Your office affirmed the ruling of the local officers.

Reinbold, in his affidavit of contest, received at the local office on

October 1, 1895, alleges that Markvart ‘“has given me (him) full

.possession of said premises and all his buildings thereon, and that said

tract is now my (his) home, exclusive of all others,” and Spring only
alleges that he had ‘made improvements on the land in the latter part
of October, 1895, and has followed up said improvements by residing
on the Iand “more or less of the time since to date hereof.” :

It is a well settled principle that as against a record entry a subse-
quent settler can acquire no rights by virtue of hi’s settlement; but as
between settlers subsequent to the date of the entry, the settlement
first made in point of time, other things being equal, is entitled to the
higher consideration, as soon as the entry is relinquished. (Hall »,
Levy, 11 L. D., 284; Geer ». Farrington, 4 L. D., 410.)

Spring’s application for a hearing does not allege priority of settle-
ment as against Reinbold and was therefore properly denied, but this
denial should be without prejudice to any claim that may hereafter be
made on the ground of priority of settlement.

Your office decision is modified accordingly.

RAILROAD GRANT—WITHDRAWAL—ADJUSTMENT.

RUHGA ET AL. v. THE BURLINGTON AND MI1ssoURI R1vER R. R. Co.

The lands on the south side of the Burlington and Missouri road, where the grant is
deficient, that were subject to the grant at definite location, are not open to entry,
but mush remain in 1eservation, subject to such action as may be required onthe
termination of the judicial proceedings now pending with respect to the excess
of lands received by said company on the north side of its road.

Secretary Bliss to the Commissioner of the General Land Office, Julyrlo“,
(W.V.D.) - , 1897, (E. M. R.)

This case involves the SW. } of section 29, T. 10 N,, R. 12 E., Lincoln
land district, Nebraska.

The record shows that on March 22, 1884, the local officers rejected
the applications of Charles Ruhga and Benjamin Betts to make pre-
emption filing for the above described tract. The application of Ruhga
was for the B. § of the SW. 4, and that of Betts for the W. § of the
same quarter section. These applications were offered, and rejected on
the same day by the local officers. :
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Ruhga alleges that he moved upon the land in 1875, having purchased
the improvements of one Isaac Moore for $500.00, and that he has since
continuously resided thereon and has valuable improvements on the
land; that in 1878 he employed and paid an attorney to secure.a Lhome-
stead entry of the land (the said E. } of the quarter-section) for him,
but said attorney failed -and neglected to do so, and he asks that a
hearing be ordered to determine the truthfulness of the allegations
made by him.

. Betts sets forth that he first began improvements upon the land

claimed (the W. & of the SW. %) by him, in 1869, and moved thereto.
and established his residence thereon in 1870, and has continaed to live
there ever since; that he, also, has valuable improvements, and that he
employed the same attorney as Ruhga to secure a homestead entry of
the land for him (Betts), which attorney failed and neglected to do so;
and he asks that a hearing be granted him in order to prove his al]e-
gations.

February 24, 1896, your office decision was rendered, wherein it was
held that the ]and was withdrawn for the benefit of the Burlington and
Missouri River Railroad, and you, therefore, rejected the appllcatlons
of these appellants.

1t appears from your said ofﬁoe decision, that these tracts are within
the limits of the grant to aid in the construction of the said road, under
the act of Congress of July 2, 1864 (13 Stat., 356), the rights of which

company attached June 22, 1865, and -on aceount of which withdrawal
was made February 14 1866

July 6, 1867, the State of Nebraska selected this Jand for school pur-
poses, Whmh selec’aon was canceled by your office decision of December
11, 1877, on account of conflict with the rights of said railroad.

- November 15,1878, the Burlington and Missouri River Railroad Com- .
‘pany applied to list this land, but, owing to the failure of the then local
officers to certify the same, no action was taken thereon.

The decision from which appeal is taken, held that though this com-
pany had received more land than it is entitled to, such excess exists on
the north side of the-road as constructed and, as the land now sought
to be entered by these appellants lies south of said road, it cannot now
be said that it may not be needed in satisfaction of the grant; espe-
cially, as suit is now pending in the courts—having been brought at the
instance of the Department—to recover the excess heretofow S0 erro-
neously conveyed to the defendant.

In the case of Chapman et al. v. Burlington and Missouri Rlver Rail-
road Company (20 L. D., 496), it was held (svllabus)

The grant to this company in the State of Nebraska contemplates that one-half of
the land granted shall be taken on each side of the road; but.in the adjustment
of said grant the company has received more lands than it is entitled to, the excess
lying on-the north side of the road, and although suit is pending for the recovery of
said excess, and that under the act of March 3, 1887, no more lands can be patented
o the company, yet lands on the south side of said road, where the grant is deficient,
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that were subject to the grant at definite loca’olon, are not open 1o entry, bui must
remain in reservatmn, subject to such iurther disposition as the action of the court
on the suit to recover may seem to require.

This case appears to dispose of the one at bar. It is in all essential
respects similar, and, under its authority, the decision appealed from is
affirmed.

No allegation of settlement is made by either of the appellants. prior
to either the attachment of the rights of this defendant, to wit, June

2,1865, or the time when the w 1nhdrawal became effective February 14,
1866

$CHOOL LAND-INDEMNITY SELECTION-RESERVATION.
STATE oF CALIFORNIA.

An application-of the State to.select school indemnity, on & basis of an alleged loss
of unsurveyed lands within a timber reservation, prior to an official determination
of the number of tow nsbips included in said reservation, may be accepted and
treated as valid, not in recognition of any such right on the part of the State
buf ds 4 matter within departmental discretion, whers 1o good reason exists for
‘Ldoptmw a different course. .

Secretary Bliss to the Commissioner of the General Land Oﬁ'ice, July 15,
(W. V D)) 1897. (WL A, E)

On April 29,1897, the Department referred to your office for report a
letter from Mr. F. A. Hyde, relative to certain school indemnity selec-
tions in the State of California.

These selections were based upon unsurveyed lauds alleged to have
been lost by reason of the timber reservations established by executive
orders of February ‘>2 1897,

It was stated by Mr. Hyde that said seléetions weré suspended under
the supposed requirenmients of an order from the Department tempo-
rarily suspending all proceedings under the foréest reservations of
February 22; 1897, and that as California is placed on a different footing
from the other States under the instructions of July 23, 1835 (4 L. D.,
79), an indefinite suspension of applications to seleet school lands would
- prove a serious matter tolocators in said State.

Your office letter of May 15, 1897, repofts that:

Thete has been no order from the Department directing suspension, but action
has been deferréd in cases where applications to select indemnity lands have been
filed based npon unsurveyed lands alleged to have been lost by reason of the reser-
vatious established by executive orders of February 22, 1897; niitil the status of sich
reserved lands and the State's present right to select indemnity for losses occasioned
thereby could be satisfactorily determined,

1t is furtlier stated that:

Section 2275 U. 8. R. 8. amended February 28, 1891 (26 Stat., 796), provides, that
‘it shall be the duty of the Secretary of the Interior, without awsiting the exten-
sion of the public surveys; to ascertain and determine, by protidction or otherwise,

the number of townships that will be included within stueh Indidn, military, or other
reservations, and thereupon the State or Territory shall be entitled to select indem-
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nity lands to the éxtent of tWo sections for each of sald townshlps, in lieu of sections’
gixteen and thirty-six therem » and the questmn drises, can a valid selection lie

made upon a basis of reserved lands in advanee of an official determination as to the

" number of townships ineldided- in giich reservation. It is trie, that in ¢éases of per-

manent reservations, where selections have been madée on the basis of townshxps :
apparently within a reservation,. tlie selections have beeu permitted to stand upon

ascertaining that the loss actually existed, the protraction of the township lines

being considered a mere ministerial function; and while I am ineclined to believe

that such is the true prineiple to be observed with regard to permanent reserva-

tions, it does not, apply with the same foice to reservations teiporary in character,

or concerning which tnrth(,r exécutive or legislative action is contemplated or

required.

The timber reservations created by executlve orders of Febtruary 22,
1897, were iiitended to be permsanent in character, but some dissatis:
faction having besn occasioned thereby, the matter was taken up by
Congress, and at the time your office letter was wriften there was
pending before Congress a bill providing for the modlﬁcatwn of said
orders. :

Ou June 4; 1897, an act; entitled “An act making appropriatiofis for
sundry civil expenses.of the governinént for the fiscal year ending June
thirtieth, eighteen hundred and ninety-eight, and for other Durposes,”
was 4ppr0ved Said act provides: '

That the executive orders and proclama,tions, dated February twenty-second,
eighteen hundred and ninety-seven, sétting apart and resefving certain lands in the

. States of Wyoming; Utali; Montuna; Washington, Idaho, and South Dakots as forest
reservations, be; and they are hereby, suspended, and the lands embraced therein
restored to the public domain the same as though said orders and proclamations had
not been issued: Provided further, That lands embraced in such reservations not
otherwise disposed of hefore March first,"eighteen hundred and ninety-eight, shall
again become sibject to the operations of said orders and proclamations as now
existing or hereafter inodified iy the President.

It thus appears that thé action contemplated by Congress in régard
to the timber reservations created by executive orders of Fébruary 22,
1897, has now been taken, and that such action does not affect the
tlmber reservations established by said orders in the State of California,
which remain as originally created.

The status of the lands included within these reservations in the State -
of California has apparently, then, been fixed, and the first reason
assigned by your office for deferring action on the applications of the
State to select indemnity for unsirveyed school sections mcluded within
such reservations has been removed. '

The sole remaining question for cons1deratlon therefore, is whether
a valid selection can be made upon a basis of reserved lands in advance
of an official detérmination as to the number of townships inclided in
SLICh reservations. .

Section 2275 of the Revised Statutes of the United States, as amended
by the act of February 28, 1891, reads, in part, as follows:

And other lands of equal acreage are also hereby appropriated and granted and

may be selected by said State or Territory where sections gixteen oi thirty-six are
mineral land, or are included within any Indian, military, or other reservation, or
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are otherwise disposed of by the United States. . . . . And it shall be the duty of the
Secretary of the Interior, without awaiting the extension of the public surveys, to
ascertain and determine, by protraction or otherwise, the number of townships that
will be included within sueh Indian, military, or other reservation, and thersupon
the State or Territory shall be entitled to select indemnity lands to the extent of two
sections for each of said fownships in lieu of sections sixteen and thirty-six therein..
Under a strict construction of this section it would seem that the
right to select indemnity for school lands lost by reason of such reser-
vations does not accrue to the State until after an official determination
by the Secretary of the Interior as to the number ot townbhlps ineluded. -
within the reservations.’ »
It appears, however, that the Department has heretofore treated the
order of procedure given in said section as directory rather than man-
datory, and that it has been the custom for the State to take the
initiatory step where the reservation is connected with the public sur-
veys, so that the calculation as to what townships would fall within
said reservation, if the surveys were extended, is a simple matter. Iu
such case the State files its application to select a certain traet, naming
_as basis an unsurveyed school section which would fall within the
reservation if the lines of sarvey were extended. If it appears, after
examination, that the tract named as basis is actually lost to the State
by reason of the reservatioun, and there are no adverse claims to the
tract selected as indemnity, the application is approved. ,
This method saves time and enables the State to select indemnity
‘lands earlier than it could if it had to wait until after the Department
had officially -determined the number of townships included in the
reservation. The application to select indemnity being on file at the
time the official determination is made, the official determination and
- the approval of the application are practically simultaneous. So far
as the United States are concerned, it makes little difference whether
this official determination is made before or after the State files its
application to select indemnity. Thereis a practical advantage to the
State, however, in having its application to select indemnity on file at

" the time the official determination is made. ' )
There seems to be no good reason why the practice heretofore fol--
lowed by the Department should not be continued. The amendatory
act of February 28, 1891, aims to facilitate the selection of indemuity
by the State, not to delay it. Thus, the Commissioner of the General
. Land Office, in his report upon the bill which afterwards became the,

act of February 28, 1891, said:

The purpose of the proposed legislation is to enable the proper selection of indem-
nity to be made-at once, while good lands can be had for selection, before the time,
more or less distant, when actual surveys of the reservations will be made, and when
it is a matter of course that the good lands will be generally appropriated for other
purposes, under existing laws.

Judge Cooley, in his Constitutional Limitations (4th Ed. 93), says:

Those directions which are not of the essence of the thing to he done, but which
are given with a view merely to the proper, orderly, and prompt conduet of the



DECISIONS RELATING TO THE PUBLIC LANDS. 43

lbusiness, and by a failure to obey which the fighte of those interested will not he
prejudiced, are not commmonly to be regarded as. mandatory; and if the act is per-
formed, but not in thie time or in the precise mode-indicated, it may still be suffi-
cient, if that which is done accomplishes the substantial purpose of the statute.
But this rule presupposes that no negative words are employed in the statute
which expressly or by necessary implication forbid the doing of the act at any other
time or in any other manner thaa as directed. ' )

Tt should be distinctly understood, however, that the practice of
accepting and approving applications by the State in advance of the
-official determination as to the number of townships included, within
the reservation, is a favor accorded to the State by the Department
and not a matter of right, and that where any good reason exists for
adopting a contrary course the Department may refuse to receive such
application until after it has officially determined the number of town-
ships included within the reservation.

The pending applications by the State of California to select indem-
nity for unsurveyed school sections included within the timber reserva-
tions created by executive orders of February 22, 1897, will be disposed
of in accordance with the views herein expressed.

INDIAN LANDS—KLAMATH RIVER RESERVATION.
PETER EMETSBERG ET AL.

A homestead settler on lands within the Klamath River Indian reservation prior to
the act of June 17, 1892, opening to entry said lands, may be allowed the right
of purchase provided for in said act, in the absence of any intervening adverse
claim, though his application for such privilege is not filed within the statutory .
period. ’

Secretary Bliss to the Commissioner of the General Land Office, July 15,
(W.V.D,) - 1897. (C. W.P))

The land involved herein is the SE. I of the SE. } of Sec. 12, and
E. i of the NE. % of the NE. % of Sec. 13, T. 13 N., R. 1 E.. Humboldt
land district, California. '

The claimant, Andrew Jackson, made settlement on the land in Sep-
tember, 1888, made improvements thereon to the value of $500, and wvas
residing thereon at the time he applied to make entry, June 27, 1895,
Original entry, No. 29, was made July 5, 1895; commuted cash entry,
No. 27, July 23, 1895,

The tracts in question are part of Klamath River Indian reservation,
in California, which are subject to disposal under the act of June 17,
1892 (27 Stat., 62), which provides:

That any person entitled to the Dbenefits of the homestead laws of the United
States who hasin good faith, prior to the passage of this act, made actual settlement
upon any-lands within said reservation not allotted under the foregoing proviso and
not reserved for the permanent use and occupation of any village or settlement of
Indians, with the intent to enter the same under the homestead law shall have the
preferred right, at the expiration of said period of one year to enter and acquire
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title to-the land 8o settled upon; not exceedinig one hundred and sixty acres, pon
the payment therefor of ené dollar and twenty-five cents an acre, and stich settler
shiall have thres inonths after public notice given that such lands are subject to entry
- withis which to file in thé proper land office his qppllcatmn therefor.
~ Notice wa;s given that the lands were open to entry on May 31 18‘)4
and as Jackson did not file his application within three months from
that date, your office decided that he was not entitled to the right to
elect whether he would pay cash for the land or make homestead entry,
and therefore held his cash entry No. 27 for eancellation.

From this action Peter Emetsberg, Lymon Alexander, and Thomas F.
M¢Namara, transferees of the said Andrew Jackson, have appealed.

By the act referred to the preferred right to purchase lands within
said reservation is conferred upon actual settlers with intent to enter
the same under. the homestead law, and they are given three months
after notice is given that tlie lands are subject to entry within which to
file their claims and exercise their preferred right of purchase under the
act, During that period the lands are subject to such preferred right
of purchase, as against all other claimants. But as between the gov-
ernment and the settler, in a case like this, where there is no interven-
ing adverse claim to the land, I see nio good reason why the settler may
not be allowed to purchase after the expiration of said three months,
~ You will therefore allow Jackson to purchase the land applied for in
accordance with the provisions of the act.
~ Your office decision is reversed..

HOMESTEAD CONTEST-FAILURE TO ESTABLISH RESIDENCE,
MASON ». WILSON.

Acts in complisinee with law performed by an entryman after the initiation of &
contest, and prior to the service of notice thereof, can not be accepted as cur-
ing a prior default on the part of the entryman, if said acts were induced by
knowledge of the impending contest.

The poverty of an entryman nay excuse his absence from tlie land after the estab-
lishment of residence, but does not constitute a sufficient excuse for failure to
astablish redidence within the prescribed period, where such default is charged
by an intervening contestant.

Secretary Bliss to the Commissioner of the General Land Office, July 17,
(W.V.D) | : 1897, ‘ - (C. J.°W.)

Andrew L. Wilson made homestead entry No, 20560, for the SE. 1,
See. 6, T. 141 N,, R. 80 W,, Fargo, North Dakota, on May 18, 1893.
On the 21st of November, 1894, Hulbert Mason filed affidavit of con-
test against said entry, in which it is alleged that defendant has
abandoned the land for more than six months since making the entry,

“and next prior to the date of said affidavit, and that as a matter of
fact he hiad never resided upon the land sinee his enfry, and had never
" had a building on thé same fit for habitation, or that was used for 4
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dwelling, and that said tract was not settled upon-and cultivated as
required by law. A hearing was asked that contestant might prove
hig allegations. Notice issued directing the parties to appear at the
office of Hiram O, Stert, clerk of the distriet court of Barnes county,
and submit their testimony on January 9, 1893, and that the same be
‘reported to the register and receiver on January 16,1895, The hearing
was had-and the evidence reported in accordance with said order, when
the final hedring occurred before the local officers on January 16, 1895.

On July 22,1895, said officers rendered a decision, finding the char oes
sustained and recommending the cancellation of the entry.

The defeudant appealed, and on February 26 , 1896, your office affirmed
the decision of the local officers, and held the entry for ,(,ancqll_atmn

- The case comes betore the Department on further appeal of the

: defendant from your office decision. The grounds of the appeal are as
follows: _ : '

1st. That said decision is contrary to the law and the evidence, in that the evi-
dence shows that the defendant was actually residing upon and. cultivating the
land, previously and at the time of service of notice of contest.

2d. The testimony shows that the defendant resided upon and cultivated the tract
to the best of his means and ability. _ ]

3d. The testimony shows that defendant intended to fully comply with the home-
stead laws, but could not strietly comply with them because of his poverty.

The evidence discloses the fact that defendant had no habitable
building on the land, and had never resided on it prior to the filing of
contest, about eighteen months after the date of his entry. He had in
fact cultivated five acres of the land for a year and bhad prepared ten
for cu.tivation and cannot be held to be in default in reference to culti-
vation, considering his financial condition; but his failure to establish
residence and reside upon the land is another matter. (Davis ». Kamin-
sky, 10 L. D. 346 ) Inasmuch as he finally took up his. residence upon
the land, tlmt is the turning pointin the case. If the case was proceed-

" ing between the entryman and the government alone, it might be held
- that he had chﬁred‘ his def,&ult; but the rule is not the same when the
rights of a contestant have intervened. In such case the default may
be cured at any time before the initiation of a contest, and the date at
which the rights of a contestant may be said generally to be initiated
is from the date of the filing of the affidavit of contest, but the date
of notice to the entryman of the commencement of such proceedings
is the date from which the entryman’s rights will be affected. In this
case the entryman commenced to reside upon the land between the
date of the filing of the contest and its formal service upon him., On
this subject he himself testifies that he slept on the land the first time
the 25th or 26th of N ovembel 1894, and that the date of the written
notice is about 21st of November though not.served on that day. He
is asked if he did not have information that the claim was contested
before the written notice was served upon him, to which he answers,
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¢TI had heard something about it.” He is asked again, “Is it a factor
is it not that after you got information that your claim was contested
you for the first time took some bedding over to the shanty?” to which
he answers, “that is the first time.” Again he is asked, “ It is a fact
is it mot that you never cooked or caused to be cooked a meal of
victuals on the tract in. question prior to the month of DeLembel,
1894%” to whieh he answers, ¢ Yes sir.”

The defendant was a single wan and resided with his mother on a
farm one and three-quarters miles from the claim in question and had
done so for about eighteen months after his entry, and it is apparent
that it was the information he received that his elaim was contested
which caused him to carry bedding and commence to sleep on his claim,
In cases where entrymen have failed to establish residence within the
time required by law after making entry, and are called upon to show
cause why the entry should not be cancelled, and show, for cause, that
they have cured the default by establishing residence before the hear- .
ing, the case being- entirely between the goverument and the entry-
an, the default may be excused, if good faith is otherwise manifested,.
but it is not a legal right upon which the defendant may rely. Where
the showing is the result of a contest initiated with a view to entry
by the coutestant, thie default cannot be excused, if the acts of late
complianece with law relied upon were caused by and are directly
traceable to the contest, and are not voluntary acts of good faith upon
the part of the entryman. The poverty of the entryman in this case

' is the chief ground relied upon to excuse his failure to establish resi-

dence within the prescribed time. The showing made would have
force as an excuse for absence after the establishment of residence, but
is not a sufficient excuse for failure to establish residence.

In the case of Redding ». Riley (9 L. D., 523), it was held—
that the failure of a homesteader to establish residence within six months from
entry warrants cancellation, if such default is not cured pI‘lOI‘ to the initiation of
contest.

2. That official duty cannot be accepted as an excuse for absence from the land, if
residence in good faith was not acquired prior thereto.

The same legal necessity suggests the holding that poverty is not an .
éxcuse for absence until after residence is established, as held by your
office. 1t is to be said to the credit of the defendant that he has
manifested no bad faith, exeept in the matter of residence, and for his
default in this respect he offers such excuse as might be accepted but
for the intervening rights of the contestant which are legal and must
be recognized.

Your office decision is atﬁrmed and the defendant’s entry held for
cancellation, subject to the contestant’ s right of entry.
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RAILROAD LANDS—NOTICE OF RESTORATIOFN—INDEMNITY SELECTIONS.

NorTHERN Paciric R. R. Co.

The Northern Pacific company should be allowed to specify new bases for selections
made on account of lands within the limits formerly recognized east of the
terminal established at Duluth.

Secretary Bliss to the Commissioner of the General Land Office, July 17,
(W. V.D.) , 7 1897. (F. W. )

I am in receipt of your office letter “F”, of the 13th instant, trans-
mitting for my approval directions to the local officers at Duluth,
~ Minnesota, and Ashland, Wisconsin, to publish for thirty, days in some
newspaper of general c1rcu1at10n in the vicinity of the lands affected,
a notice of departmental decision of August 27, 1896 (23 L. D., 204), in
the case of the Northern Pacific Railroad Company, to the effect that
all lands lying east of the terminus of said company’s grant established
at Duluth, and theretofore withdrawn, have been restored to the pubhc
domain and are subject to entry.

In this connection I note that in the decision of August 21, 1896
supra, no directions were given permitting the company to speufy new
bases for selections theretofore made on account of lands within the
limits formerly recognized east of the terminal established at Duluth.

In departmental decision of November 15,1895 (21 L. D., 412), which
directed the temporary establishment of a terminal line at Suaperior -
City, Wisconsin, it was said:— '

I further learn upon inquiry at your office that the lands east of Superlor Clty
were made the basis for the selection of alarge quantlty of lands from the indemnity
belt of the company’s grant in North Dakota. These selections having been made
some while ago, many, if not all, of the lands selected have, perhaps, been sold by
the company.

The previous action of this Depaltment giving color to the company’s right to
grant “east of Superior City, and the application.of the rule that the indemnity lands
should be selected nearest to those lost, were the probable causes for the speclﬁca.-
tion of these lands as a basis for the selections referred to.

In view thereof, I have to direct that the company be allowed sixty days from’
notice of this decision within which o specify a new basis for any of its indemnity
selections avoided by this decision, and that during that period no contests against
such selections, where the charge is that the basis was made of lands east of Superior
City, or application to enter under the settlement laws, will be received.

This same rule should be adopted and I have to direct that the com-
pany be notified aceordingly.
~ The directions to the local officers at Duluth, Minnesota, and Ash-
land, Wisconsin, are returned herewith approved.
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 DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., July 17, 1897. ~
REGISTER AND RECEIVER, .

Duluth, Minn.

Sirs: On August 27, 1896 (23 L. D., 204) the Secretary of the Intenor rendered a
decision wherein he held that the mmal point on Lake Superior or the eastern ter-
minus of the grant to the Northern Pacific Railroad Company was at Duluth, Minne-
sota, and on December 24, 1896 he approved a diagram prepared by this office showing
the eastern terminal of the grant.

On Jannary 23, 1897 a copy of so much of said diagram as related to, or affected
lands within, your district, was tlansmltted to you for the use and guidance of your
office.

The decision of the Secretary aforesaid had . the eff'ect of restoring to f$he publie
domain all lands lying east of said terminal which had theretofore been withdrawn
on account of the grant to said railroad company. . Therefore, to the end that all
persons interésted may have opportunity to present any claims they may have to any
of these lands, you will cause to be published for the period.of thirty days in some
newspaper of general circulation in their vieinity, a notice referring to. said Secre-
tary’s decision which in effect declared that all lands previously withdrawn on
aceount of the grant to the Northern Pacific Railroad Company and lying east of the
terminal established at Duluth, are restored to the public domain and are subject to
disposal at your office, It should he specifically stated in said notice that all persons
claiming rights, under the provisions of the act of March 3, 1887 (24 Stat. 558),
through purchase from the railroad company, should come forward and assert their
claims at the earliest possible date in order to avoid eonflicts which will necessarily
arise through entries made under the general land laws, your office h aving no informa-
tion as to the tracts likely to be claimed under said act. _

- Thereceiver, as disbursing officer, will pay the cost of the publication and forward
a copy of the notiee, with proof of publication as his voucher for the disbursement.

Very respectfully, .
- . BINGER HERMANN,
Approved, - - Commissioner.
C. N. Briss, )

Secretary of the Inte1 107,

Note: Similar directions were given on the same date as above to thelocal office
at Ashland, Wisconsin.

"FOREST RESERVATION—,YOSEMITE NA’I‘IONA_;L PARK—-MINING CLAIM.
OPINION. ' , ’

‘The act of Octouver 1, 1890, directing the establishment of the forest reservation,

. known as the Yosemite National Park, did not affect or impair rights acquired
under a mineral location duly made prior to the passage of said act; and the
owner of such a claim should be permitted the necessary use, for parposes ot
ingress and egress, of lands reserved by said act, subject to such reasonable rules
as may be made by the Secretary of the Interior.

The right of 2 miner to cut timber within said reservation is restrmted to the land
embraced within his mining elaim. :

Asszstomt Attor ney General Van Devcmter to the Secretary of the Tntemor,
July 20, 1897, (E. B,, Jr.)

‘T have the honor to acknowledge the receipt, by i*eference of the 7th
instant from Mr. Acting Secretary Ryan, of a letter from the acting
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superintendent of the Yosemite National Park and of the papers and
correspondence mentioned therein. This reference is ¢ for an opinion
with regard to the legal status of the mining claim in ¢uestion under
the act of October 1, 1890 (26 Stat., 650), and for .proper replies to the
inquiries No. 1, 2, and 3 propounded by the acting superintendent?”
aforesaid.” These inquiries, or points upon which the acting superin-
tendent requests instructions are: :

1. As to the extent of authority vested in the acting supeuntendent in regulating
the working of valid elaims.

2. In regard to determining when claims are to be considered as lapsed or aban-
doned, as by reason of failure to perform necessary assessment work, or to record

the same.
3. As to 1egulat10ns of miners’ rights outside of their claim limits, ag in the

construction of trails, roads, ditches, cutting timber for mining purposes, etc., ete.
It would appear from the papers submitted that on August 6, 1879,
there was daly located, by August Cordes and Wm. A. Hoyt, on the
western slope of Mt. Gibbs, in township 1 south, range 25 L., M. D. M.,
in Tioga Mining Distriet, California, a lode mining claim known as the
New Brunswick Gold-and Silver Mining Claim, and that this claim has
ever since beew held and worked in compliance with the mining laws.
Said Cordes alleges that under and by virtue of said location and com-
pliance since with the mining laws, he is the present owner of this
claim, in connection with which, and as being absolutely necessary in
order to pack the ore out to a mill and concentrator and to market it, he
has built a trail along Bloody Canon, within said park, but outside of
his claim, at an expense of $150. He claims the possessory title to this
mining claim and the right to use and maintain the said trail for the
purpose above stated, notwithstanding the act of October 1, 1890, supra.
By the first section of said act the township in which said claim is
located, and certain other lands as therein described, now known as the
«“Yosemite National Park,” in the State of California, were ‘reserved
“and withdrawn from settlement, occupancy, or sale under the laws of
the United States, and set apart as 1eserved forest lands”; and it was -
therein deehred that—
all persons who shall locate or sebtle upon, or ccoupy the same or any part theleof
except as hereinafter provided, shall be considered trespassers and removed there-
from: Provided, howerer, - That nothing in this act shall be construed as in anywise
affecting . . . . any bona fide entry of land made within the limits above described
under any law of the United States prior to the approval of this act.

And in the second section of said act it was further declared— -

The said reservation shall be under the exclusive control of the Secretary of the
Interior, whose duty it shall be, as soon as practicable, to make and publish siich
rules and regulations as he may deem mnecessary or proper for the care and manage-
ment of the same. Sueh regulations shall provide for the preservation from injury
of all timber, mineral deposits, natural curiosities, or wonders w1thm s'ud reserva-
tion, and their retention in their natural condition. :

In pursuance of the duty thus enjoined, Mr, Secretary Smith, on June
aG(U——-VOL 25—-4 : '
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1, 1896, made and proﬁm]gated rules and regulations of the Yosemite
National Park, Rule 4 of which reads:

No person shall cut, break, remove, impair, or interfere with any trees, shrubs,
plants, timber, minerals, mineral deposits, curiosities, wonders, or other objects of
interest in the park; and all of the same shall beretained in their natural condition.

In discussing the rights of locators of lode claims, or parties holding
under locations of such elaims, the supreme court, in the case of Noyes
2. Mantle (127 U. 8., pp. 351 and 353), said:

Section 2322 of the Revised Statutes, re-enacting provisions of the act of Congress
of May 10, 1872 (17 Stat., 91), declares that the locators of mining locations pre-
viously made or which should thereafter be made, on any mineral vein, lode, or ledge
on the public domain, their heirs and assigns, where no adverse claim existed on the
10th of May, 1872, shall have the exclusive right of possession and enjoyment of all
the surface included within $he lines of their locations, so long as they comply with
the laws of the United States, and with State, territorial, and local regulations, not
in conflict with those laws governing their possessory title. There is no preience
1n this case that the original locators did not comply with all the requirements of
the law in making the location of the Pay Streak lode mining claim, or that the
claim was ever abandoned or forfeited. They were the discoverers of the claim.
They marked its boundaries by stakes, so that they could be readily traced. They
posted the required notice, which was duly recorded in compliance with the regula~
tions of the district.. They had thns done all that was necessary under the law for
the acquisition of an exclusive right to the possession and enjoyment of the ground,
The claim was thenceforth their property. They needed only a patent of the United
States to render their title perfeet, and that they could obtain at any time upon proof
of what they had done in locating the claim, and of subsequent expenditures to &
specified amount in developing it. Until the patent issued the government held the
title in trust for the locators or their vendees. The ground itself was not afierwards
open to sale.

% ¥ Assaid in Belk v. Meagher, 104 U. 8., 279,283 “A mining claim perfected
under the law is property in the highest sense of that term, which may be bought,
sold, and conveyed, and will pass by descent.” It is not, therefore, subject to the
disposal of the government.

In Belk ». Meagher, supra, upon the same question Mr. Chief Justice
Waite, speaking for the court concerning the status of certain mineral
- land under locations thereof made prior to December 19, 1876, on which
latter date Belk made the relocation under which lie eclaimed, farther
- said: :
On the 19th of December the right to the possession of this property was just as
-+ much withdrawn from the public domain as the fee is by a valid grant from the
United States under the anthority of law, or the possession by a valid and subsisting
homestead or pre-emption entry. As the United States could not at the time give
Belk the right to take possession of the property for the purpose of making his loca-
tion, because there was an existing ontstanding grant of the exclusive right of pos-
session and enjoyment, it would seem necessarily to follow.that any tortious entry
he inight make must be unavailing for the purposes of a valid location of a claim
under the act of Congress. A location to be effectual must be good at the time it is
made. - When perfected it has the effect of a grant by the United States of the right
of present and exclusive possession.

As has been seen, “any bona fide entry of lands” within said park,
made prior to the act of Oetober 1, 1890, was specifically excepted from
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the operation thereof. No mention is made therein of any existing
mining claim for which entry had not been made. No specific excep-
tion was really necessary to reserve any land duly entered from the
operation of the act since such land, being then already appropriated,
was not subject to other disposition by Congress; and it is equally clear
from the language of the supreme court in the cases cited above, that
no exception was needed to reserve any mining claim duly located and
held in compliance with the mining laws at the date of said act. The
right to the possession and use of such a claim and ultimately to perfect
title to the same in accordance with the mining laws was a property
right and was just as mueh protected by the coustitutional gnaraunty
that private property shall not be taken for public use without just
compensation as was ‘““any bona fide entry” mentioned in said proviso.
So long as the owner of the New Brunswick claim, or any one regularly
" holding under him, complies with the mining laws, the ownership of
the possessory title thereto and tlie right to operaté the mine will not
be in any way impaired by the said act or by said Rule 4, to which Mr.
Cordes calls special attention.

The necessary use of the park lands for purpose of ingress and egress
Mr. Cordes should, in my opinion, be permitted to enjoy, subject to
such reasonable rules as the Secretary of the Interior may make under
the authority given him in said act (See opinion of Mr. Assistant
Attorney General Shields, dated January 5, 1892, in case of the Hite
Lode and Mill Site). This will apply, of course, to the use of the trail
already constracted by him along Bloody Canon. The foregoing cov-
ers generally the case presented by Mr. Cordes and the inquiries of
the acting superintendent of the park. _

Answering each inquiry specifically, I advise you that, as to the first
there does not appear to be any authority vested in such superintend-
ent to 1eoulate in any way the working of mining claims within said
. park; as to the second, that he has no authority to determine when
.such claims “are to be considered as lapsed or abandoned”; and as to

the third, that the rights of Mr. Cordes as to the trail constructed by
him have been already indicated. He is not claiming the right to con-
struct any road or diteh, or to cut timber outside of his claim, and there
are, therefore, no facts befme me upon which to base an opinion, and
no call for an opinion as to such right in his case.

I am not aware of any law by virtue of which any miner has Nnow, or
has had at any time since the passage of said act, the right to cut tim-
ber within said park outside the limits of his own claim. In United’

" States v. Benjamin (21 Fed. Rep., 285) it was held by Judge Sawyer,
construing the act of June 3, 1878 (20 Stat., 83), and the other act of.
same date (20 Stat., 89), that the second act only applied fo publie
lands in California, and that in that State a miner had no right to cut
timber outside his own claim, upon public lands. Much more, then,
since the act of October 1, 1890, reserving the lands in said park, is a
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miner on a elaim therein, although such elaim was duly located and
subsisting at the date of the act, restricted from cutting timber on
such lands outside his own claim. I do not think such miner has a
right to construct any road or ditch therein unless the same ig abso-
Intely necessary to the development of his k:lfbim, and then authority
for such construction should be first obtained from the Secretary, and
the construction be done under his supervision.

Relative to the inquiry numbered 2, I would respect{ully suggest that
the superintendent of said park be instruected that in case any claim

- which was duly located and subsisting at the date of said act shall be

made to appear to him as having been abandoned, that he report the
facts in the case to the Secretary. for his consideration and action:

Approved, July 20, 1897,

C. N. BLiss,
Secretary.

PRACTICE—EVIDENCE—VARIANCE —OBJECTION.
ScHEMID ¥, WATT'S HEIRS.

An objection to testimony on the ground of variance between the charge as laid in
the affidavit of contest, and that set forth in the notice of the hearing, comes too
late when raised for the first time on appeal.

Sécretcwy Bliss to the Commissioner of the General Land Office, July 20,
(W.V.D.) 1897. (F.W.C.)

An appeal has been filed by Mary E. Wiley, gumdlan of George C.
“and Maria E. Watt, minor children of Thomas K. Watt, deceased, from
your office decision of February 13, 1896, holding for czm_cella-tion her
homestead entry covering the SW. 1 of Sec. 26, T. 20 N., R. 9 W., Alva
land district, Oklahoma. - . ’

On September 27, 1893, Mary B, Wiley, guardian of George C. and
Maria E. Watt, minor children of Thomas K, Watt, a deceased soldier,
made in her own name, as such gnardian, homestead declaratory state-

ment No. 47, for the land above described.

On the following day Mary E. Schmid made homestead entry f01 the
same land,

On March 22, 1894, Mary E. Wﬂey, as gufudnn of the above named
children, made homestead entry of this land. Thereafter Mary E.
Schmid was called apon to show cause why her entry should not be
canceled for conflict with the entry made by Mary B. Wiley, as guard-

~ian. In answer to the rule Mary E. Schmid filed her corroborated affi-
davit-in which she alleged settlement on the land prior to the date of
the filing by Mary B, Wiley, as gnardian. Turther, that ¢ said Mary
E. Wiley has not made any improvements on said land as required by
law.” Hearing was ordered upon said affidavit by your office letter
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«“(” of August 11, 1894, to determine the respective rights of the par-
ties in the premises, which hearing was duly beld November 10, 1894.
Upon the testimony adduced the local officers on June 18, 1893, rec-
ommended the cancellation of the entry by Mary . Wiley, as guardian,
- and that the entry by Mary E. Schmid be permitted to remain intact.
Motion was filed for review of said decision, which was denied by
the local officers on ‘August 13, 1895, and two days later an appeal was
filed, said appeal being considered in your office decision of February
13,1896, in whieh you sustained the decision of the local officers and
held for cancellation the homestead entry by Mary E. Wiley, as guard-
ian, from which appeal has been taken to this Department.

The traet in controversy is within the. Cherokee Outlet something
over half a mile north of the south line thereof, and both parties allege

- settlement on the day of opening under the President’s prochmation,
each alleging settlement thereon within two or three minutes aftel
twelve o’clock, noon, September 16, 1893. .

The festunouy is eonflicting as to which of the parties performed the
first act of settlement, but the preponderance of testimony sustains the
claim that Mary E. Schmid was the prior settler, She made the race
together with her father and other relatives, her father taking the
adjoining tract. Slie does not appear to have taken up an actual resi-

. dence upon the land until about Mareh 11, at which time her house had
been completed about three days. This was nearly six months from
the date of her entry, and no excuse is offer ed for her fuilure to estab--
lish an earlier residence.

The minor children of Thomas K. Watt, dece&sed are not, howeve1
in a position to take advantage of whatever might be the 1ebu1t of the
laches of Mrs. Schmid in failing to establish her residence for such a
period from the date of her settlement, for the reason that it is clearly
shown that they had not complied with thelaw as to improvement and
cultivation of the tract, and it is not shown that such failure resulted
from eauses beyond their control. -

As before stated, the affidavit upon which this hearing was ordered,
in addition to the allegations of prior settlement charges that ¢ Mary .
E. Wiley, has not made any improvement on said land as required by
law.” The notice of the hearing ordered upon said affidavit did not
include the charge above quoted. At thetimeof theliearing, however,
no objection was made to the variance between the affidavit made the
basis for the hearing and the charge contained in the notice. While
local officers acquire jurisdiction over the parties by the notice, yet the
basis for the heaung isthe charge contamed in the complaint or contest
affidavit. :

Had objection been made to the variance, new notloe Would ha,Ve been-
necessary, unless the defect was waived. -

A general appearance was entered however, and testimony was offered
on behaif of the gnardian, tending to explain or excuse her failure to
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cultivate the land. Further, while a general objection was made to the
introduetion of some of the testimony tending to show her failure to
cultivate and improve the tract, yet much of the testimony of this
character was taken without objection,

I am therefore of opinion that the objection made in the appeal to
the consideration of the testimony on said charge comes too late.

The record clearly sustains the finding that the guardian failed to eul-
tivate and improve the tract as required by law.

The appeal also urges that Mary E. Schmid is not qualified to make
a homestead entry, but the record does not sustain this claim.

After a careful consideration of the matter, I affirm your office deci-
sion and direct that the ent1y made by Mmy E. Wiley, as guardian, be
canceled. :

»

PATENT—JURISDICTION—FILING.

MARTIN ». NORTHERN Paciric R. R. Co.

The Department has no jurisdietion over patented lands, not even to direct thatb
a filing therefor be received and held 66 await the result of proceedings already
instituted to vacate the patent.

Secretary Bliss to the Commissioner of the General Land Office, July 21,
(W.V.D.) 1897. (. C.R.)

Henry C. Martin has appealed from your office decision of May 16,
1896, which affirms the action of the register and receiver rejecting his
“coal declamtmy statement for the NE. £ of the SW. £ and the NW. 4 of
the SE. £ of Sec. 23,71.24 N, R.5 E. Sea,ttle, Washington. Said filing
was rejected beczmse the S‘lld ir cmgts were patented to the Northern
" Pacific Railroad Compauny on December 13, 1894,

It appears that on June 12, 1868, one bhalles Holland filed his pre-

emption declaratory statement for the same land, and that this filing

~was of record at the date (March 26, 1884,) when said company filed its
map of definite location. Tor this reason it would appear that the
land was erroneously patented to thé company, and proceedings have
already been commenced looking to the recovery of the title to said
tracts, with others similarly situated, to the United States.

The lands having been patented, the Department, under their present
status, has no jurisdiction over them, not even to direct that the filing
“De received and held to await action . . ... in the maftter of the
cancellation of the patent,” as insisted upon.

The decision appealed from is affirmed.
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OKLAHOMA LA‘TDS—«C}IEROKEE OUTLET—PREbIDEVT’S PROCLAMA-~
TION.

BRADY ET AL, . WILLIAMS (ON REVIEW).

The period of inhibition against entering npon lands in the Cherokee Ouflet dates
from the proclamation of the President announcing the time when said lands
wounld be opened to settlement.

The regulations with respeel to opening the Cherokee Outlet, made under direction

- of the President and incorporated in his proclamation, provided for an entering
strip one hundred feet in width around and immediately within the outer
boundaries of the entire tract of country to be opened, and can not be abrogated
or modified by the act of the Secretary of the Interior alone.

The prohibitory provisions of the statute opening to settlement the lands known as
the Cherokee Outlet,” and the President’s proclamation thereunder, did not
apply to the whole of said Outlet, but only to such portion thereof as should be
declared open to settlement under said proelamation, and hence are not appli-
cable to Indian reservations within said Outlet exeluded from settlement, but
adjacent to the lands opened under said proclamation.

The fact that a settler on lands in said Outlet may have trespassed upon adjacent
Indian reservations, in reaching said lands,. will not in itself dlsqualuy him
from making a homestead,

While the doctrme of stare decisis is recognized and followed by the Department, it
will not be held applieable to a decision that is violative of the law, and
operates to fake away a statutory right.

Secretary Bliss to the Commissioner of the General Land Office, July 24,
(W.V.D) , : 1897. (P.J. G

Motions for review of departmental decision of. l)ecember 23, 1896
(23 L. D., 533), have been separately filed by couusel for Johu H.
‘McDonald and John M. Dahl. It was determined by said decision that
Michael Brady was the prior settler on the NW. 1, Sec. 30, Tp.26 N.,
R.1 E., Perry, Oklahoma, land district. The prinecipal feature of the
case, however, is that the case of Cagle v, Mendenhall (20 L. D, 447,)
was overriled, and the motions for review, as well as the argument of
counsel, both oval and printed, are lar (vely addrebsed to this one
question.

There is one other suggestion of error that will be disposed of first,
and that is, that Brady was disqualificd, by reason of entering the
territory about August 3, between the date of the passage of the act
opening the Cherokee Outlet for settlement, March 3, 1893, and the date
of the issuance of the President’s proclamation, August 19, following.

This question has been decided by the Department in Townsite ». .
Morgan et al,, (21 L. D, 496) and Bowle% o. Fraizer (22 L. D., 310},
wherein it was said thab
the period of inhibition against entering upon lands in the Cherokee Outlet dates
from the proclamation of the President announcing the time when said lands shali
be opened-to settlement.

The distinction between the several acts of Congress in opening
different parts of what now constitutes Oklahoma Territory is clearly
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pointed out in the first case, and it is not deemed necessary to further
discuss the subject.

The decision-in the case at bar turned upon the construetion to be
placed npon the statute opening the Cherokee Outlet to settlement and
the President’s proclamation in furtherance thereof.

In the Cagle case it was decided that those entering the Outlet from
the east side were disqualified from taking any of the lands, because
the Department had forbidden persons from making the run from that
side. - In the case at bar, this decision was overruled, on the grounds:
Tirst, that there was no record in this Department of any official
notice forbidding people from starting from the east side; second, that
the “one hundred foot strip” was created on the east side as upon all
others by the proclamation; third, that the Secretary of the Interiox
could not by the action taken by him abrogate or modify the Presi-
dent’s proclamation; and, fourth, that the fact that a person entered
from the Indian reservations wounld not prevent him from successfully
acquiring a homestecul claim to lands in the ter11t01y 50 opened to
settlement,.

The entire subject in relation to the act of Congress and the Presi-
dent’s proclamation was discussed at length in the decision under
review, and it would seem as if there were little more to be said in con-
nection therewith.

The act of Congress was specific in its requirement that the procla-
mation “Dbe issued at least twenty days before the time fixed for the
opening,” and the manner of occupying or entering upon any of the
lands. was to be “prescribed by the proclamation of the President
opening the sanie to settlement.” The Secretary of the Interior ““under
the direction of the President,” was authorized to preseribe rules and
regulations, not inconsistent with the act, for the occupation and settle-
ment of such lands, which xulgs and 1egulzht10ns were ‘“to Lei incorpo-
rated in the ploclama’mon !

The aunthority of the President to wmend or modify his original proc-
lamation by a succeeding one, the necessity for the issnance of such
amendatory proclamation at least twenty days before the time for the
opening, and the authority of the Secretary, alone, to make additional
regulations in furtherance of, but not inconsistent with, the regulations
prescribed under the direction of the President and incorporated in
the proclamation, are all matters the cousideration of which. is not

_necessary to a decision of this case.

If the regulations prescribed. under the direction of the President
and incorporated in his proclamation issued tweunty days before the
opening, placed an entering strip of one hundred feet in width on the
east side of the country to be opened to settlement and authorized
-entry thereupon in advance of the opening, by those intending to join
in the ruu then to be made, it is certain- that these regulatious could
not be abrogated or modified by the act of the Secretary alone. It is



DECISIONS RELATING TO THE PUBLIC LANDS. 5T
incompatible with every rule of econstruction and with every true con-
ception of authority, to hold that any mere comwmunications of the
Secretary would have the effect of revoking or altering the President’s
proclamation which was issued under the direct authority of Cougress

and had the force and effect of alaw.

It is insisted that Brady’s starting point was within the Cherokee.
Outlet and that because of this he was disqualified. He made his
start from the east side of the Arkansas River, which forms a part of
tlie eastern boundary of the land opened for settlement. If the strip
one hundred feet in width, established by the President’s proclama-
tion, extended along and within the eastern boundary of the lands
opened to settlement then Brady was outside of such strip and had to
cross it in making his run at the opening,

The 10th section of the statute (27 Stat., 612-6490), provides for the
acquisition from the Cherokee Nation of Indians of ¢“all right, title,
interest and claims which the said Nation of Indians may have in and
to” what is commonly known and called the Cherokee Outlet,” being—

Bounded on the west by the one hundredth degree of west longitude; on the north
by the State of Kansas; on the east by the ninety-sixth degree of west longitude and .
on the south by the Creek Nation; the Territory of Oklahoma, and the Cheyenne
and Arapahoe reservations, created or defined by executlve order dated August tenth,.
eighteen hundred and sixty-nine,

and authorized —

The President of the United States . . .- by a proelamation to open to settle-
ment any or all of the lands not allotted or reserved,-

an{l directed that— E N

No person shall be permitted to occupy or enter upon any of the lands herein referred
to, except in the manner prescrihed by the proclamation of the President opening
the same to settlement; and any person otherwise occupying or entering upon any
of said lands shall forfeit all right to acquire any of said lands,

The President’s procl'mnatlon (17 L. D., 230-236) declared and nmde
known—

That all the lands acquired fromi the Cherckee Nation of Indians . . .. .. he
opened to settlement . . . . saving and excepting lands described and identified
as follows, to wit: The lands set apart for the Osage and Kansas Indians being a
tract of country bounded on the north by the State of Kansas, on the east by the
ninety-sixth degree of west longitude, on the south and west by the Creek country
and the main chaunel of the Arkansas River; the lands set apart for the confederated

- Otoe and Missouria tribe of Indians . . . . . and the lands set apart for the Ponca
tribe of Indians.

And directed that (1)21ge 239)—

. Said lands so to be opened as herein proclaimed, shall be entered upon and ocen-

pied only in the wranner and under the provisions following to wit: a strip of land
one hundred feeb in width around and immediately within the outer boundaries of
the entire tract of the country to be opened to settlement under this proclamation is
hereby temporarily set apart for the following purposes and uses, namely, viz: said
strip the inner boundary of which shall be one hundred feet from the exterior bound-
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ary of the country kunown as the Cherokee OQutlet shall be opened to occupaney in
advance of the day and hour named for the opening of said country, by persons expect-
ing and intending to make settlement pursnaunt to this proclamation. Such occu-
pancy shall not be regarded as trespass or in violation of this proclamation or of the
law under which it is made, nor shall any settlement rights be gained thereby.

The Osage, Ponca and Confederated Otoe and Missouria reservations
were within the country ¢ commonly known and called the Cherokee
Cutlet” acquired by the statute from the Cherokee Nation of Indians, -
but they were hot within the country opened to settlemeut by the
President’s proclamation.

The statute did not direct that the entlre country acquired from the
Cherokees should be opened to settlement, but vested in the President
the authority “to open to settlement any or all of the lands not allotted
or reserved.” In the exercise of this anthority the President expressly
excluded from the country so opened, each of the reservations aforesaid.
They were neither singly nor collectively surrounded or bounded by
lands opened to settlement. They constituted and embraced a compact
portion of the so called Cherokee Outlet, situated in the extreme north-
east portion thereof, so that their northern boundary was the northern
boundary of the Outlet, their eastern boundary its eastern boundary,
and their western boundary the eastern boundary, or eastern line, of
the lands opened to settlement. Neither of these reservations was so
situated that to obtain entrance thereupon required an entry or cross-
ing of lands opened to settlemment. While these reservations were
within the so called Cherokee Outlet they were not within, or sur-
rounded by, the lauds opened to settlement.

While this is apparently admitted, it is nevertheless asserted by
counsel that the prohibitory provisions of the statute (page 643) extend
to the entire so called Cherokee Outlet and are not limited to the lands
opened to settlement. This contention is based upon that p10v1smn of
the statute hereinbefore quoted and which reads:

No person shall be permitted to oceupy or enter upon any of the lands herein
referred to except in the manner preseribed by the proclamation of the President
opening the same to settlement, and any person otherwise occupying or entering
upon any of said lands shall forfeit all right to acquhe any of said lands.

The entire so called Cherokee Outlet bemg ‘theretofore * referred to”
in the statute it is claimed that this prohibition against occupancy and
entry extends to every part thereof. If the Cherokee Outlet had been
the only lands referred to in the statute, this contention would have-
been better supported, but the statute makes different references to
ditferent lands. In one place it refers to the lands acquired from the
Cherokees and in another to the lands which may be opened to settle-
ment by the President’s proeclamation. The provision in question is
inserted in the statute in direct connection with other provisions relat-
ing to the lands to be opened to settlement, and is in its location quite
remote from the provisions relating to the acquisition of the entire
Cherokee Outlet.
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The phrase ‘“lands herein referred to” if otherwise doubtfulin mean-
ing, is fully explained and relieved of all doubt by the other language -
used in the same sentence. The prohibition against occupancy and
entry ot the ¢ lands herein referred to,” is not absolute but is a quali-
fied one, only declaring against occupancy and entry when not accord-
ing to the “ manmner prescribed by the proclamation of the President,”
thus showing that the lands meant are not those wholly excluded from
settlement, as is the case with the Indian reservations, but are such as
can be occupied and entered upon under the proclamation. The sen-
tence also speaks of the proclamation as “ opening the same to settle-
ment.” The word “same?” refers back to the phrase ‘lands herein
referred to” and embraces whatever is embraced by that phrase,
nothing more and nothing less. Since whatever is included by the
word “same” is opened to settlement, it follows that its equivalent is
only that which is opened to settlement. The provision then procecds
by declaring that ¢ any person otherwise occupying or entering upon
any of said lands shall forfeit all right to acquire any of said lands,”
The word ¢otherwise” here ineans in some manner other than that
prescribed in the proclamation, thus indicating that reference is made
to only such lands as can be occupied and entered according to the
proclamation. The penalty for otherwise occupying or entering upon
any of them is declared to be a forfeiture of all right to acquire any of
them. The words “any of said lands” are twice used and evidently
with the same meaning each time. -Since one had no right to acquire
any land except those opened to settlement, it fOllOWb that these words
refer to such lands,

The prohibition of the statute is clearly confined to the occupying
and entering of lands which were opened to settlement and does not
refer to, or attempt to regulate, the occupanecy or entry of any other
lands sueh as are embraced in the Indian reservations. :

It is true that the President’s proclamation while clearly showing
that only a portion of the so called Cherokee Outlet was intended
thereby to be opened to settlement, nevertheless seems to inadvertently
refer in one place to the “country known as the Cherokee Outlet,” as
synonymous with ¢“the entire tract of country to be opened to settle-
ment under this proclamation.” Reading the proclamation altogether
and giving reasonable effect to all of its provisions it is clear that the
regulations with respect to occupaucy and euntry extend only to the -
lands thereby opened to settlement and that the one-hundred-foot strip,
to use the clear and unmistakable language of the proclamation was
" around and immediately within the outer boundaries of the entire tract of ‘country
to be opened to settlement under this proclamation.

Considering the purpose of the proclamation, considering that the
strip was expressly located around and immediately Withiq the outer
boundaries of some “entire tract”, and considering that it is not prob-
able that the President would have located such strip upon an Indian
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reservation and along the outer boundary thereof, thereby devoting- a
portion of the Indian reservation to a purpose foreign to its creation, it
seems clear that the express language of the proclamation placing such
strip ““around and within the outer boundaries of the euntire tract of
country to be opened to settlement” is not overcome or modified by the
use of any such general term as “the country known as the Cherokee
Outlet,” in the succeeding clause. This last phrase may well be held
to relate to that portion of the Outlet opened to settlement and this,
unquestionably, was the intention of the proclamation.

It is also urged with much earnestness, that the doctrine of stare
decisis should be applied to the Cagle-Mendenhall case.

While it is the policy of the Interior Department to recognize and
adhere to this doctrine, yet where a construction is erroneously placed
upon the law or the rules and regulations which deprives persons of the
exercise of their homestead rights, it will not hesitate to overrule it.
This rule is not ironclad,
and the future and permanent good to the public is to be considered, rather than
any particular case or interest, ‘“The benefit to the public in the future is of greater.
* moment than any incorrect decision in the past.” ‘¢ Where vital andimportant pub-
lic and private rights are concerned, and the decisions regarding them are to have a
direct and permanent influence in all future time, it becomes the duty, as well as the
right, of the court to consider them earefully and to allow no previous error to con-
tinne if it can be corrected. (23 Am. and Eng. Encyclopedia of Law, 36). ]

The law of the land gives Brady the right to make a homestead entry
on the public domain, and this valuable right should not be taken away
in the absence of some authority of law therefor. The decision in the
Cagle case, if followed, will have that identical effect. It decided that
one making the run from the eastern boundary of the territory opened
to settlement, was dlS(]U.dllﬁed from entering land in that territory.
In my yudgment this was violative of the statute and proclamation
and was unwarranted under the law, Reasoned from any standpoint, I
am unable to see how the doctrine of stare decisis should be applied to
the Cagle case. ‘

It is argued that those entering from that side were trespassers by
having reached the strip through the Indian reservations, but the fact
that one was a trespasser in the Indian reservations would not, of
itself, disqualify him from making a homestead entry. No such result
is declared in the statute in question and none such is found in any law
or treaty.

The motions are thelefore overmled
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GUILLORY v. BULL]]R

WIotlon for review of departmental decision of I‘ebruamy 27, 1897, 24
L. D., 209, overruled by Secretary Bliss, July 27, 1897,

APPLICATION TO ENTER—PENDING CONTEST.

CIRCULAR.*

DDPARTWIENT OF THE INTERIOR,
GENERAL LAND OFFIC‘E
- Washington, D. C., March 23, 1897.
Registers and Receivers, U. 8, Land Office.
GENTLEMEN: Ifor your guidance in the matter of the disposition of
‘applications presented for lands covered by entries under contest, your
attention is directed to the course of procedure outlined in depart-
mental decision of January 30, 1897 (24 L. D., 81), being as follows:

First: For the disposition of applications presented before final judgment upon the
contest:

No application to make entry will be received by the local.officers during the time
allowed for appeal from a judgment of cancellation of an entry; but in all such

cases the land involved will not be subjeet to entry or apphcatlon to enter until the
rights of the entryman have been finally determined, until which time no other
rights, inchoate or otherwise, can attach.

Second : For the disposition of applications presented after final judgment, and during
‘period accorded successful contestants:

If, during the time accorded a successful contestant to mf\kc entry of the land
involved, an application or applications to enter should be made by a stranger or
strangers to the record, sueh application or applications will be received and the
time of presentation noted thereon, but held to await the action of the contestant,
and should such contestant fail to exercise his preference right, or duly waive it,
then such application or applicatiqns must be acted npon and disposed of in accord-
ance with law and the rulings of the Department.

BinGER HERMANN,
Commissioner,
Approved March 25, 1897, '
C. N, BLisg,
Secretary.

RAILROAD GRANT-ILANDS EXQEPTED—ACTUAL SETTLER,
PENNINGTON v. NEW ORLEANS PAciric Ry. Co. .

The evident intent of Section 2, act of February 8, 1887, was to protect in their pos-
session only those who were actual settlers at the date of definite location, or
other qualified persons to whom they might thereafter have assigned their posses-

sory right.
Secretary Bliss to the Commissioner of the General Land Office, July 27,
(W. V. D) 1897. (F. W. C)

John Pennington has appealed from the decision of your office dated
March 12, 1896, in which was dismissed the proceedings arising upon

*Not reported in Vol. XXIV.
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his application to enter under the second section of the act of Tebruary
8, 1887 (24 Stat., 391), the 8. § NE, 1 and N. § SE. %, Sec. 7, T. 6 N,
R 1 1., New Olleans land distriet, Louisiana.

This tract was within the primary limits of the grant made by the
act of Congress approved March 3, 1871 {16 Stat., 579), to the New
Orleans, Baton Rouge and Vicksburg Railroad Oompany, which com-
pany assigned its rights under its grant to the New Orleans Pacific
Railway Company and this assignment was, by the act.of February 8,
1837, confirmed as to the portion of the grant.opposite which the tract
in guestion lies.

The line of road was definitely located oppomte this tract November
17, 1882, It was listed by the company November 13, 1883, and pat-
ented farch 3, 1888,

On \Tovembel 20, 1894, Pennington tendered an application to enter
this land and in support thereof alleged that the land had been continu-
ously occupied since 1872; that he came into possession of the land
in 1893, through purchase from Morgan Willingham, a prior occupant,
aud had since continued residing thereon.

Upon said allegations hearing was had and upon the testimony ad
duced the local officers decided in his favor, holding the tract to have
been excepted from the grant to the New Oﬂeaus Pacific Railway Com-
pany and that Pennington should be pelmltted to make entry under
the homestead law, as applied for.

From said decision the company failed to appeal, but upon reviewing
the case under rule of practice No, 48, your office decision of March 12,
1896, held: First, that there was no affirmative testimony sufficient to
show that the land was settled upon and occupled at the date of the
definite location of the road; second, .

Neither does it show that any of the alleged settlers on the land were possessed
of the requisite qualifications, during the period of their alleged occupancy, to
make entry under the settlement laws.

The company having failed to appeal from the action of the local
officers, their decision became final as to the facts, and in their decision
it is held: '

Upon examination of the testimony submitted we find that Pennin gton has resided
upon and cultivated the land involved during the last two years, but prior to that
time said land has been continuously resided upon and cultivated by the assighors
of said Pennington. .

This would seem to be a finding of fact sustaining the allegamons
made by Pennington relative fo continued occupancy of the land, as
alleged, by those throngh whom he claims to have purchased, which
antedated the filing of the company’s map of definite location.

This would seem to satisfy the first objection raised in your office
opinion to the favorable consideration of Pennington’s application.

As to the qualifications of the occupants of this land prior to Pen-
nington, the local officers make no finding of fact and as this, in my
opinion, is material matter for consideration in determining the rights
of parties under the act of 1887, it becomes necessary to review the
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record in order to ascerfain what showing was made upon the question
as to the qualifications of said alleged settlers upon this tract.
The secoud section of the act of February 8, 1887, supra, provides:

That all said lands oceupied by actual setflers at the date of the definite location
of said road and still remaining in their possession, or in possession of their heirs or
assigns, shall be held and deemed excepted from said grant and shall be subject to
entry under the public land laws of the United States,

It will be noted that the language used is: ¢Occupied by actual set-
tlers.” This was evidently intended to.embrace only those who had
settled with an intention to make entry of the land at some future time
under the provisions of the settlement laws of the United States, and
only those qualified to assert a settlement claim to the lands so settled
upon would be embraced within the protection of said section. It can-
not be presumed that Congress meant to except from the grant all lands
that might be in the occupancy of persons, without regard to their
qualifications to make entry at the time, under the general land laws,

Its evident purpose was to protect in their possession, only those
who were actual settlers at the date of definite location, or other qual-
ified persons to whom they might thereafter have assigned their posses-
sory right. ' ,

Notwithstanding the fact that this land has been patented to the
vompany, it would seem to be the duty of the Department, under the -
said act, to determine, upon the facts presented, whether the applicant
here is entitled to the protection of its remedial provisions. :

The testimony relative to the nature of the claims of the prior occu-
pants of this tract is very meager and unsatisfactory. It would
appear that at the date of the filing of the map of definite location,
this tract was in the possession of one Duck, but whether he was
qualified to make entry under the settlement laws is not shown. In
the absence of such showing I must hold that the case as made is not
sufficient to entitle Pennington to the protection intended to be granted
by the act of Mareh 3, 1887. Your office decision is accordingly
affirmed.

CUBRNUTT ». LAWRENCE.

Motion for review of departmental decision of May 11, 1897, 24 L.,

1., 428, overruled by Secretary Bliss, July 27, 1897.

CONTEST—-PREFERRED RIGHT OF ENTRY.
HivrL ». GIBSON,

No preferred right is secured under a contest filed duaring the pendency of govern-
ment proceedings against the entry of record, if such entry is ecanceled as the
result of said proceedings. :

Secretary Bliss to the Commissioner of the General Land Office, July 27,

(W.V.D.) » _ 1897. (C.J. W)

On October 4, 1893, George W, Gibson made homestead euntry, No.

1386, for the NE.  of Sec. 15, T. 29 N., R. 7 W., Tnid, Oklahoma.
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On April 20, 1895, Gibson filed in the land office at Enid an affidavit’
“in which he stated that he had just learned of an nuintentional omis-
sion upon his part in the preparation of his application and entry
papers; that he had in December, 1886, made entry of a quarter sec-
tion of land in western Kansas Whlch he had been compelled to aban-
don on aceount of his poverty and the prevalence of drought in
that seetion; that he had but recently learned that these facts should
have been made to appear in his application for second entry; that he
was residing upon his last entry which was made in good faith, and
that there was no contestant of his right, and he prayeéd that his right
be restored, and his entry held intact. ‘This affidavit was forwarded
to your office; and on June 23, 1895, your office, by letter “C” addressed
to theregister and receiver at Enid, Oklahoma, held that Gibson’s affi-
davit furnished no description of the land entered by him in Kansas
by which it could be identified, and that he would be allowed thirty
days within which to file a description, and on failure to do so within
said time, his entry would be held for cancellation. Gibson was noti-
fied of his right of appeal, but took no action.

On Mareh 14,1896, your office canceled said homebtead entry, by
letter «“C7”, of thfnt date. The registered letter notifying him of the

_action taken, and of his right of appeal, was returned unopened as
reported by the local officers.

On August 4, 1895, Edward C. Hill filed affidavit of contest against
said entry, a-lleging aba.ndonment, and on October 2, 1895, the local
officers ordered a hearing for November 12, 1895. On said day the
defendant was adjundged to be in defaunlt, after personal service, and
contestant submitted evidence in support of his charge.

The loeal officers recommended the cancellation of the entry, and that
the contestant be granted preference rlght of entry, and the record was
forwarded to your office.

On March 21, 1896, your office passing upon said record, held that,
as the contest against the entry was filed after the action taken by your
office of June 25, 1895, looking to the cancellation of the entry, and which
resulted in its cancellation, the contest should be dismissed. '

From this decision Hill has appealed, and the only question presented
is, whether or not under the facts stated Hill is entitled to the prefer-
ence right of entry.

The preference right of & successful contestant to make entry of the
land restored to the public domain, by his contest, applies only to cases
where the cancellation of the entry is not at-ti"ibutayble to any other
cause, but is the result of the contest, and such contest cannot be
initiated pending an inquiry into the validity of the enfry by: the gov-
ernment of its own motion,

No preferred rights are secured under a contest filed during the pendency of
government proceedings against the entry of record if such entry is eancelled as the
result of said proceedings. Drury v, Shetterly (9 L. D, 211), and Arthur B, Cornish
(9 L.D,, 569).
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The right is partly as compensation for information furnished, which:

- leads to the cancellation of the entry. Here the defendant himself

sl

furnished the information which led to the decision in which his entry
was held for cancellation, and neither the information, nor the action
of your office, was induced by plaintiff’s contest; for'it was not initiated
until after the information was given and the ‘action taken which
resulted in the cancellation of the entry.

Your office decision is affirmed.

3

TIMBER CULTURE CONTEST-- OIIARACTER or LAVD——COW[PLIA\TCE
WITH LAW.

STREETER v. RoLPH’S HEIRS.

A timber culture entry will not be canceled on a charge that the land is not devoid
of a natural growth of timber, if the entry, at the time when made, was in
due accordance with the rulings of the Department as to the character of land
subject to such appropriation,

- During the pendency of a timber culture contest the entryman is not excused from

compliance with the law; and upon the death of the entryman the law casts
upon his heirs the burden of showing due compliance with the terms of the
statute. )

Secretary Bliss to the Commissioner of the General Land Office, July
(W.V.D.)) ' 27, 1897, (C. W, P.)

I have considered the appeal of the heirs of John T. Rolph from your
office decision of November 30,1896, holding for cancellation the timber
culture entry, No, 1361, of John T. Rolph of the W. 4 of the NW. L of
Sec. 1, T.16 N., R. 3 L. Lineoln Iand distriet, \Tebraska.

It appears from the record that John T. Rolph made timber culture
entry of this land on May 23, 1881. - On August 19, 1895, Isaac Streeter
filed a contest against said entry, alleging, in substance, that the sec-
tion in which said land is situated is not devoid of natural timber, and
that said Rolph never, at any time, plowed, cultivated, planted trees or
seeds on the same, and has failed to make final proof within the tune
required by law." :

John T. Rolph died on March 21, 1889, and notice of this contest was
served on his heirs, who appealed by attorney at the hearing before
the local officers, and defended the entry.

The local officers found that ¢the first allegation was not susteuned
by the evidence, and that Rolph had utterly failed to comply with the
timber culture law in planting trees, ete., and had failed to make final
proof within thirteen years,” and recommended the cancellation of
timber culture entry No. 1361.

The heirs of Rolph appealed. Your office affirmed the judgment
of the local officers. A further appeal brings the case before the
Department. -

2670—VOL 25——5
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For the early history of this entry reference is made to th(, case of
Streeter v. Rolph, 21 L. D, 10,

The evidence as to whethel the land at the tnne of entry was legally
‘subject theretois conflicting, but by a preponderance of the testimony,
it appears that there is a draw ov low piece of ground passing over the
NW.1of said section, and that at the time of . Rolpl’s timber culture
entry there¢ were four or five bunches or clusters of willow trees of
natural growth, perhaps about twenty trees, growing along this draw,
and a few cottonwood trees near its banks; that there were several
hundred ash trees, scattered over about seyen or eight acres, growing
in clusters. i )

In the case of Blenkuer v. Sloggy, 2 L. D., 267, the trees, some six
hundred ash, oak, and underbrush, were suautteled over five or eight
acres, and the éntry was allowed.

In the case of Bartch ». Kennedy, 3 L. D., 437, it was found that there
were from five to six acres of trees of different kinds, and it was held
that the testimony failed to show such a natural growth of tlmbel as
would make a timber culture entry illegal.

In the case of Crottinger v. Lowe, 11 L. D., 426, it was shown that
there was a small stream flowing through the tlaet and that along its
slope there grew some water-elm, cottonwood, ash, and box-elder trees.
The entry was made in 1883, and it was held that the case came under
the liberal rulings of the Department, which prevailed prior to. October
11, 1887, when the case of James Spencer (6 L. D., 217) was decided.

In the case of Nichols ». Geddes, 16 L. D., 42, the evidence showed
that the section contained scattered clumps of live oak, sycamore, and
willows, most of them small in size, and of the character of brush. It
was held that, under the rule of the Department which prevailed when
the entry was made (May, 1887), it was properly allowed.

In the case at bar, at the time the entry was made, the liberal rulings
of the Department prevailed, and in accordance with the decisions
cited, I am of opinion that the entry was properly allowed.

Upon the charge of failure to comply with the timber culture law,
there is but little conflict in the testimony submitted. Byron Streeter
and John T. Rolph are both dead. Rolph died March 21, 1889, Byron
Streeter went npon the land in: 1871, and his family have since lived
there. "Rolph settled on the land in 1874, and his family have lived
there ever since.

The evidence shows that John T. Rolph, in his life time, attempted
several times to plow the land and was prevented by Byron Streeter;
that in 1882 he went upon the land in the night time and did some
plowing. In 1883 and 1884 or 1885, he attempted to plow, but Byron
Streeter would not let him. Since then, until after the contest was
instituted, when C. W. Crawford, a son-in-law of Rolph, plowed about
two acres, neither John T. Rolph nor any of his heirs have done, or
attempted to do any work upon the claim.
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~ It is contended-that the heirs were not required to cultivate the
land, because of the pendency of the application of Byron Streeter for
reinstatement of his homestead entry. But it is well settled that dur-
ing the pendency of a timber culture contest, the entryman is not
excused from complying with the law (Byrne v. Dorward, 5 L. D., 104;
Simms v. Busse, 14 L. D., 429), and upon the death of the entryman
the law casts upon his heirs the burden of showing complmnce with
the law. Rabuck ». Cass, 5 L. D., 398.

Then, it is urged that your ofﬁce decision is in conflict with the order
made by the Department in the case of Streeterv. Rolph, supra, which,
it is alleged, “ gave to the heirs of Rolph the right to make proof upon
future compliance with law.” But the only question in that case was,
whether Streeter’s possession of the land and his improvements thereon
operated to prevent Rolph from making timber culture entry. The
Department held that the effect of Mrs. Green’s relinquishment of her
- entry was to restore the quarter-section covered by it to the publie
domain and render it subject to entry by any qualified applicant; that
Streeter’s former void entry was no bar to his right to make second
entry of the same land if he had sought to do so; that Streeter’s pos-
session did not prevent Rolph’s right to make timber culture entry,
subject to Streeter’s right to make homestead entry, within three
months, beeause of prior settlement. Streeter having taken no steps
to place his claim of record within three months by filing contest or
otherwise, and having allowed several years to elapse before moving
to reinstate his original entry, is too late as against the rights of an
intervening entryman, it appearing from the record and evidence that
he did have written notice of the fact that his entry was held for can-
cellation, and that he did not appeal. It is added: '

Rolph’s rights are purely legal and it seems to be a great hardship _'for.Streeter to

lose his home and his valuable improvements, but he has been guilty of such laches
as to render the hardship remediless, in the presence of intervening rights.

Your office decision is accordingly affirmed.

RATLROAD GRANT—INDEMNITY VVITHDRA.‘VAL—AD JUSTMENT.

NORTHERN PAOIFIC R. R. Co. v. S1. PAUL, MINNEAPOLIS AND MAN-
rroBA RY. CO. ET AL.

An indemnity withdrawal for the benefit of the Northern Pacific grant is in viola-
tion of the terms of said grant, and inoperative as against an authorlzed
withdrawal on behalf of another grant.

If the Northern Pacific company, in the selection of indemnity, waives the privilege
conferred by the order of May 28, 1883, dispensing with the specification of loss,
and assigns a basis which proves to be invalid, it is not entitled to plead the
protection of said order. .
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The right of said company to select indemnity within the second belt cannot be
recognized, unless it is made to appear that the loss specified, as the basis of
such selection, is the result of a disposal oceurring in the interval between the
date of the granting act and that of definite location.

On account of the consolidation of the Northern Pacific and Lake Superior lines of
railroad between Thomson and Duluth, the grant to the first named company
must be charged with all Jands received by the latter company, befween said
points, under its prior grant, and for the lands so faken by said company,
whether within its primary or indemnity limits, the Northern Pacific is not
entitled to indemnity.

Secretary Bliss to the Commissioner of the General Land O_ﬁice, July 27,
(W.V.D.) 1897, (J. L. McC.)

Your office, by letter of June 26, 1895, took action upon Northern
Pacific indemnity list No. 24, St, Cloud land district, Minnesota, filed
November 5, 1883, embracmo‘ 4657.45 acres,

The Northern P&clﬁc Railroad Company has appealed from said
action, in so far as regards three of the tracts embraced in said list.

The SW. £ of the SE. 1 of Sec. 11, T. 128, R. 34, is within the indem-
nity limits of both the Northern Pacific Railroad and the St. Paul,
Minneapolis and Manitoba Railway, St. Vincent Iixtension. It was
free from all claim at the date of the withdrawal for the benefit of the
two companies named. The decision of your office, appealed from, held
that, inasmuch as the withdrawal for the latter company was author-
ized, while that for the Northern Pacific Railroad was without authority
of law, the St. Vincent company’s -selection would be allowed, and the
Northern Pacific Company’s rejected. _ :

From this branch of your office decision the Northern Pacific Com-
pany appeals, alleging, (1) that it was error to hold that there was no
authority of law for the withdrawal of said lands for said company.

In this respect your office decision whs correct, as has been held by
the Department in the case of Jennie L. Davis (19 L. D. 87) and many
others.

Appellant alleges (2) it was error to hold that the selection by the St.
‘Paul, Minneapolis and Manitoba Company should stand and that of
the Northern Pacific Company be rejected.

The decision in this respeet was correct, as was decided by the Depart-
ment in the essentially similar case of the St. Paul, Minneapolis and
Manitoba Railway Company ». Keslik (19 L. D., 275).

The Northern Pacific Railroad Company fmpeals, further, from so
much of your office decision as rejects its application to select the N'W.,
1 of the NW. 1 of Sec. 15, T. 128, R. 34, for the same reason as given

"in connection with the preceding tract; also for the further reason:

That said tract, baving been withdrawn for the Northern Pacific Railroad Com-
pany December 26, 1871, and selected by the company November 5, 1883, which filed
re-arranged list describing lost lands June 16, 1892, it has the better right to the land—

the St. Paul, Minneapolis and Manitoba company not having made its selection until
March 25, 1885, and filed re-arranged list until June 6, 1894.
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The withdrawal for the benefit of the Northern Pacific Company was
- unauthorized by law, and of no effect (supra). The tract was with-
drawn for the benefit of the St. Paui, Minneapolis and Manitoba
Company (St. Vincent Extension) by your office letter of February 6,
1572, and remained withdrawn until May, 1891. Prior to the revoca-
tion of the W1thdr¢mwal the last named company (on March 25, 1835)
selected the land. It is true that the selection of that date designated
“in bulk” the losses forming the bases for such selections.. But the
Department has held that '

indemnity selections accomypanied by designation of losses in bulk, made prior to
the specific departmental requirement that lost lands should be arranged tract for
tract with the lands selected, operate to proteet the right of the company as against
subsequent applications to enter, made prior to said requirement, and the ré-arrange-
ment of losses in.accordance therewith

(St. Paul, Minneapolis and Manitoba Ry Co. 2. Lambe(,k,22 L.D., 202,
syllabus). ‘

Under the directions given in the La Bar case (17 L. D., 406), the
St. Paul, Minneapolis and Manitoba Railway Company was, in Decem-
ber, 1893, called upon to re-arrange its indemnity selections so as to
designate, tract for tract, the lands lost in place, in lieu of which selec-
tions had been made. Responsive to this call the company, on June
6, 1894, filed the list now under consideration, in which the same losses
were used that constituted the bases of selection in its former list (of
Mareh 25, 1883), but re-arranged so as to show the losses tract for tract.
The company’s rights under its selection of 1885 were thelefme duly
protected.

The Northern I’amﬁc company appeals, further, from so much of your
office decision as rejects its claim to the SE, 1 of the NW, 1 and lots 1
and 2 of Seec. 13, T, 123, R. 35.

This tract was within the primary limits of the grant to the St. Paul,
Minneapolis and Manitoba Railway Company (St. Vineent Extension);
but at the date when the right of that company would otherwise have
attached (December 19, 1871), it was embraced in the homestead entry
of one Washington Morse, made November 1, 1865, and canceled March
24, 1874. Tt wus therefore excepted from saad grant.

The land is also within the second indemnity limits of the graut to
the Northern Pacific Railroad Company, which applied to select the
sawe, per list 24 (supm) on November 5, 1883.

On September 6 , 1884, Lars H. Stenmeu made homestead entry for
said tract. Tinal cel'mﬁcwte was issied May 28, 1890, and the papers
transmitted to your office.

An examination of said papers disclosed the conflict between said
entry and the claim of the railroad company; whereupon your office
ordered a hearing to ascertain the status of the land at the date of the
company’s application to select (November 5, 1883, supra). .

From said decision ordering a hearing Stenoien appealed to the
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Department—which, on May 12, 1891, dismissed said appeal, on the
ground of its having been taken from an interlocutory proceeding by
your office, and directed that the hearing proceed (12 L. D., 495).

Said hearing was had on July 28, 1891, all parties in interest being
present Upon the testimony ta,ken the loeal officers decided in favor
of Stenoien. _

The company appealed to your office, which found that Stenoien was
a citizen of the United States; that he settled on the land in 1881, and
has continued to reside thereon and cultivate and improve the same
ever since, using it as a home for himself and his family; and your
office holds that his claim based upon such residence, cultivation, and
improvement defeated the company’s right of selection.

Counsel for the company direct attention to the fact that at the heam
ing the witnesses for the entryman were, besides himself, Haus Larson,
the father of the entryman; Coston Nelson and Lars Peterson, his
cousins; and asserts that ¢“the testimony given in final proof and that
given at the hearing subsequently had is wholly irreconcilable and
absolutely contradictory.” Hence, they contend, such. testimony ought
not to be relied upon and made the basis of a decision.

As I view the case, it will not be necessary to consider the veracity
of the witnesses in order to’ arrive at a conclusion therein. It will be
sufficient to consider the question of the validity of the selection, by
inquiring whether the company has in reality suffered any loss for
which it has a claim for indemnity under the granting act.

Counsel for the company contend, in substance, that it is immaterial
whether or not the loss specified was valid, inasmuch as the depart-
mental order of May 28,1883 (12 L. D.,196),relieved said company from
the necessity of specifying losses. But the Department has held, in the
case of the Northern Pacific R. R. Co. ». Larson (19 L. D., 233), that
where the company waives the privilege conferred by the order of May
28, 1883, and designates a basis, which basis proves to be invalid, it is
not- entitled to plead .the protection of said order. If it should be
found that the basis in the case at bar was invalid, it would come
within the above ruling.

Furthermore, the order of withdrawal issned by your ofﬁce for this
portion of the line of road (on December 12, 1871), even if it had been
authorized by law, could not have affected the land here in controversy,
for the reason that it was then embraced in the homestead entry of
‘Washington Morse, made November 1, 1865, and caunceled March 24,
1874 (supre); and the order of May 28, 1883, did not apply to such lands.
(Northern Pacific R. R. Co. v. John O. Miller, on review, 11 L. D., 428.)

The list (No. 24, 8t. Clond district, Minnesota), as re-arranged, sets
forth that the selection of lots 1 and 2 and the SE. % of the NE. % of
Sec. 13, T.-128, R. 35, was based upon the alleged loss of the NW,  of
_ the SW.* and the S, % of the SW. % of See. 17, T. 51 N,, R. 17 V\T,same
land distriet.
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The land- last described appears, upon an investigation of the maps
of your office, to be sitnated within the twenty-mile (indemnity) limits
of the grant to the Lake Superior and Mlssm,smln {formerly St. Paul
and Duluth) Railroad Company.

The records of your office show further that said land was withdrawn
for the benefit of said (Lake Superior and Mississippi) railroad company
on May 26, 1864—which was more than & month prior to the date (July
2, 1864) of the grant to the Northern Pacific Railroad Company.

The joint resolution of May 31, 1870 (16 Stat., 378), provided, among
other things, that the Northern Pacific Railroad Company might
receive indemnity (in States through which it passed) inside the forty-
mile limits and outside the thirty-mile limits of the road, for lands sold,
reserved, or vtherwise disposed of, subsequently.to the date of the
granting act and prior to that of the definite location of the road; in
~accordance with which the Department has held that the right to select
indemnity within the second belt can not be recognized unless it is made .
to appear that the loss specified as the basis for such selection resulted
from a disposal occurring in the interval between the date of the
granting act and that of definite location. (See Northern Pacific R. R.’
Co., 18 L. D., 596; same ». Larson, 19 L. D., 233.)

As the land designated as the basis for the selection now'in contro-
versy was reserved, by withdrawal for the benetit of the Lake Superior
and Mississippi company, prior to the date of the grant to the Northern
Pacific Company, and is opposite that part of the line between Thom-
son Junction and Duluth, said tract could not inure to the benefit of
the last-named company, nor can indemnity therefor be allowed within
the second indemnity belt.

The Department has recently rendered several decisions bearing
directly upon the status of lands within the overlapping limits of the
Northern Pacifie grant and the Lake Superior and Mississippi grant.
The syllabus of a-decision rendered on Angust 27,1896, readsas fo]lows
(23 L. D., 204):

In the adjustment of the grant to the Northern Paclﬁc, between Thomson’s Junc-
tion and Duluth, the land covered by the prior grant to the Lake Superior Company
must be deducted, so that between said points the Northern Pacific Company will
take only the granted lands within the lateral limits of its own grant which fall

outside the limits of the former grant, and will be entitled to indemnity only {or
losses sustuined outside the Hmits of the former grant.

To the same effect is the departmental deusmn of October 29, 1896
(23 L. D., 428).

The fact that the land now in controversy is situated outside the
granted limits and within the indemnity limits of the Lake Superior
and Mississippi Railroad does not alter the case. In returning unap-
proved list No. 19, Northern Pacific Railroad Company, 8t..Cloud land
district, on November 17, 1896 (24 L. D.;320), after quoting in part
the provisions of section 3 of the act of July 2, 1864, and a paragraph -
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of the decision last above cited (relating to the Lake Superior and
Mississippi Railroad Company), the Secretary adds:

The intention of Cdngress evidently was to provide against making a double
grant where two land grant railroads were found to be upon the same general line;
and this can only be arrived at by charging to the Northern Pacific all lands
received by the company to which the first grant was made, opposite the portion of
the lines which are similar, whether within the primary or indemaity limits of that
grant. : .
Thus the Department has decided that the Northern Pacific Rail-
road Company had no right to select lands in lieu of lands alleged to
have been lost in place, which were in the same situation, as regards
- the Lake Superior and Mississippi Railroad, as that which formed the
basis for the attem_pted selection by the Northern Pacific Railroad
Company of the Tand bhere in controversy, claimed by Stenoien.
Hence, whether Stenoien’s residence, cultivation and improvements
were sufficient to bar selection by the company or not, its claim
thereto must be held invalid,

IFor the reasons herein given (rather than for those set forth by your
oftice), the decision of your office, disallowing the claim of the com-
" pany, and holding Stenoien’s homestead entry intact, is afirmed.

RAILROAD GRANT—LAND EXCEPTED—SHNER.AL CLATM.
SANDERS ». NORTHERN Pacrrio R. R. Co.

" A mineral application made atter the filing of the map of general route, and prior to
definite location, and pending at the latter date, is a elaim under the excepting
clause in the grant to the Northern Pacific that operates to exclude the land
covered thereby from said grant.

Secretary Bliss to the Commissioner of the General Land Office, July 28,
(W. V. D) 1897, (F. W, C)

Upon the petition for certiorari filed by the Northern Pacific Railroad
Company, the case of Junius G. Sandersagainst said company, involv-
ing the NW., 1 of Sec. 21, T. 10 N, R. 3 W., Helena land district, Mon-
tana, was ordered to be forwarded to this Department upon the appeal
filed by said company from your office decision of April 19, 1892, hold-
ing said tract to have been excepted from the operation of its grant.
(15 L. D., 187.)

In said order the facts relative to the status of said tract, and the

" previous proceedings had thereon, is fully set out. The sole question
raised by the appeal was whether certain mineral applications made
after the filing of the map of general route, Februnary 21, 1872, and
before the definite location of the road, July 6, 1882, which applications
had not been canceled at the latter date, served to except the tract
embraced in said applications from the operation of the grant to said
company.
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~ The Northern Pacific Railroad Company having brought an action
in the courts to recover possession of the tract involved in this case,
action was suspended by this Department to await the result of the
case in the courts. The case begun by the compauny was duly prose-
cuted to the Supreme Court of the United States, resulting in its
decision of April 19, 1897 (166 U. S,, 621), in which it was held that the
land in question was embraced in a claim at the date of the filing of
the map of definite location within the meaning of the excepting clause
‘contained in the grant of July 2, 1864 (13 Stat., 365), and did not,
therefore, pass to the railroad company under said grant.

In view thereof, further consideration of the case by this Depart-
ment is unnecessary, and the record is herewith returned with direc-
tions that the tract involved therein be disposed of without regard to
the claims set up by the company under its grant.

FOREST FIRES—ACT OF FEBRUARY 24, 1897,
NoTIicE To THE PUBLIC.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. O., July 28, 1897.

The attention of the public is ealled to the fact that immense areas
of the public forests are annually destroyed by fire, originating, in
many instances, through the carelessness of prospectors, campers, hunt-
ers,-sheep-herders, and others; while in some cases the fires are started
with malicious intent.

‘Warning is hereby given that the origin of all fmest fires will be
closely investigated, and, where the fire is ascertained to have origi-
nated through carelessness or design, the persons implicated will be
‘prosecuted to the full extent of the law. v _

The public generally is requested to aid the officers of the Govern-
ment in its efforts to check the evil referred to, and in the punishment
of all oftenders.

The Act of Congress, approved February 24, 1897, entitled “An Act
to prevent forest fires on the public domain,” is as follows:

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That any person who shall wilfully or malicionsly set on fire,
or cause 0 be set on fire, any timber, underbrush, or grass upon the public domain,
or shall carelessiy or negligently leave or suffer fire to burn unattended near any
timber or other inflammable material, shall be deemed guilty of a misdemeanor,
and, upon conviction thereof in any district court of the United States having
juris_dictiou of the same, shall be fined in a sum not more than five thousand dollars
or be imprisoned for a term of not more than two years, or both.

Suc. 2. That any person who shall huild a camp fire, or other fire, in or near any
forest, timber, or other inflammmable material npon the public domain, shall, before
breaking camp or leaving said five, totally extinguish the same. © Any person failing
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to do so shall be deemed guilty of a misdemeanor, and upon conviction thereof in
~any district court of the United States having jurisdiction of the same, shall be
fined in a sum not more than one thousand dollars, or be imprisoned for a term
of not more than one year, or both.
SEe. 3. That in all cases arising under this ac’s the fines collected shall be paid
into the public-school fund of the county in which the lands where the offense was
committed are situate: :

BINGER HERMANN,
Commiissioner of the General Land Office.
Approved:
C. N. Briss,
Secretary vf the Interior.

PRACTICE—NOTICE—~PUBLICATION—MOTION TO DISMISS,
SMITH ». MURPHY.

The affidavit required as the hasis of an order for the publication of a notxce may be
made by any person who possesses the requisite information. -

A formal order for the publication of notice is not essential. It is sufficient if the
local officers anthorize the publication either by formal order. or verbally.

If, on the conclusion of the contestant’s testimony, the contestee moves a dismissal,

" on the ground that the evidence submitted does not warrant a judgment of can-

cellation, and said motion is overruled, the contestant should be given an.
opportunity to submit evidence in support of the entry.

Secretary Bliss to the Commissioner of the General Land Office, July 28,
(W.V.D) - 1897. : (C. W. P))

On September 19, 1893, Peter J. Murphy made homestead entry, No.
136, of the N'W. % of Sec. 34, T. 27 N., R. 14 VV., Alva land district,
Oklahomfm Territory.

On December 17, 1894, Ruthie O, Smith filed an affidavit of contest
against said entry, alleging abandonment.

On February 14, 1895, John H. Gilmore, claiming to act as agent for
contestant, filed an affidavit, “to secure service by publication,” in
which he says: :

That he is well acquainted with the traet of land embraced in the contest above
set out. He further says that he is acquainted in that neighborhood and has talked
with people who would be most likely to know of the address of the above named
Peter J. Murphy, and that all of them tell him that he is-not now in the Territory
of Oklahoma and that they do not know where hie is. That personal service could
not be made upon him in the said Territory. That atfiant has talked with & namber
of the people and that he does not know where the said Murphy is, and that he is
unable to learn where he is. That to this affiant’s best knowledge Murphy’s last
known residence was Ft. Omaha, Neb.

Publication of notice was thereupon ordered and made.
On May 8, 1895, a hearing was had before the register and receiver,
The contestant appeared in person and by attorney and the defendant,
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specially, by attorney, who moved to quash the service of notice and
dismiss the contest, :

for the reason that no sufficient affidavit for publication was ever made, and, as far
as shown, no legal ground existed for such service, and for the imther reason that
no sufﬁueut service has been made.

This motion was overruled. The contestee e‘xcepted. The contest-
ant theu submitted her testimony and contestee’s attorney demurred to
the evidence, and moved to disiniss the case, ‘“for the reason that the
evidence does not establish the facts sufficient to entitle the contestant
to recover in this action.” This motion was not decided by the register
and receiver upon the trial, but, on July 22, following, they rendered a .
decision holding ¢ that the enfryman has abmdoned the tract of land
involved for a period of more than six months next preceding the serv-
ice of motice herein,” and recommended that the entry be canceled.

An appeal was taken by the contestee, and, on February 20, 1896,
your office affirmed the } udgment of the 1e01bter ‘and receiver.

The case is now before the Department on appeal from your office
decision.

The appeal raises a question as to the sufficiency of the notice ot
contest. It is urged: (1st) That the affidavit should have been made.
by the contestant or her attorney; (2d) That the statement of facts in
-the affidavit does not furnish a basis for an order of publication; (3d)
That there being no order for the publication, it was without authority.

Upon the first point, it is settled that the affidavit may be made by
any person who possesses the requisite information. Bradford ». Ale-
shire, 15 L. D., 238; Wagers v. Nelson, 22 L. D., 566.

Upon the second point, I think the allegations in the affidavit were
a warrant sufficient for the order of publication. See Wagers v. Nel-
son, supra. ‘ :

Upon the last point, the attorney for the contestee is in error. The
record- shows that publication was ordered., A formal order is not
essential. It is sufficient if the local officers authorize the publication,
either by formal order or verbally. Olsen ». Eagan, 21 L. D., 277.

It is assigned as error by contestee, in Lis appeal to the Departmeut
that it was error in the loeal officers to render a decision on the nerits
of the contest without giving him an opportunity to submit evidence
in his own behalf, and that your office erred in sustaining the decision
of the local officers and cancelling his entry. I am of opinion that this
objection is well taken. By the decision of the register and receiver
the motion to dismiss was in effect overruled. An opportaunity should
then have been given to the contestee to offer evidence in defence of his
entry. Lein v. Botton, 13 L. D., 40; Bradford ». Aleshire, 18 L. D., 78

You will therefore direct the register and receiver to continue the
- hearing in the case, after giving both parties due notice of the time
set for the hearing, and, if the contestee fails to offer evidence in sup-
port of his entry, it will be canceled. '

The decision appealed from is modified accmdmg]y
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PRACTICE—APPEAL-—CERTIORARI.
PATTERSON 2. BEACOM ET AL.

An appeal from a decision of the local office operates to divest said office of its juris-
dietion in the case; and the withdrawal of appeal on the part of one of the
appellants-therein will not reinvest said office with jurisdiction.

A writ of certiorari may properly issue to the local office in & case that requires such
action.

Secretary Bliss to the Commissioner of the General Land Office, Jully 28,
(W.V.D.) 1897. ’ (G.B.G)

George W. Patterson, claimant under act of Congress approved .
March 3,1887 (24 Stat., 536), for the SW. 1 of Sec. 3, T. 97, R. 42,
O’Brien county, Iowa, has applied to the Departinent for a writ of cer-
tiorari to the local land office at Des Moines, Towa: “To direct the
present register and receiver of the United States Land Office at Des
Moines, Iowa, to certify to the Hon. Secretary the proceedings” in the
above styled case.

The application is in all respects regular, and it is set out as grounds
therefor that, on April 21, 1897, the said local officers, after a hearing
duly and regularly had therein, rendered their joint decision in the
case in favor of the homestead applicant, Louis Hoffman, and adverse
to the homestead claimant, James A, Beacom, and adverse to this peti-
tioner; that the said James A. Beacom duly appealed from said decision,
as did this petitioner; that thereafter, on motion of the said Beacom,
the local officers permitted him to withdraw his appeal and file a motion
for a rehearing of the cause, which motion was granted on June 16,
1897, and a new hearing ordered thereon for September. 14, 1897.

The order granting a new frial is as follows:

This ease comes on before the register and receiver on the application of James A.
Beacom for rehearing, which applieation is based, first, upon the fact that the reg-
ister and receiver did not take recognition of the law passed in 1894, extending the
right of a second homestead entry, and upon the further fact that if a rehearing is
granted lie will be able to show good and sufficient reasons for not completing his
homestead entry made in Dakota and that he comes under the class of persons priv.
ileged to malke a second homestead entry by reason of the law passed in 1894,

Without at this time entering into a disenssion of the legal points involved. we
are of the opinion that in order to arrive at the facts fully pertaining to the
rights of the parties hereto a mew trial is necessary. Wherefore it is ordered that
the decision of the register and receiver, made April 21, 1897, be and the same is
hereby set aside and a new trial is ordered to be held at the U. S. Land Office at Des
Moines, Towa, on the 14th day of Sept., 1897, and the parties hereto are hereby noti-
fied of this order and summoned to appear at said time and place.

Epwarp B. Evaxs, Register.
Wirriam H. TurBzTr, Receiver.
Rule 80 of Practice provides that “ No officer shall entertain a motion
in a case after an appeal from his decision has been taken.”
The appeals of Beacom and Patterson are alleged to have been duly
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and regularly made, and as such they operated to deprive the local offi-
cers of jurisdiction in the case, and the withdrawal of Beacom’s appeal
would not reinvest those officers with jurisdiction. .

~ I am of opinion, therefore, that the local officers. exceeded their
-authority in issuing the above order.

The petitioner has invoked the propex remedy. Wood . Goodwm

(10 1. D., 689). v

"~ I have therefore to direct that you order the local officers to transmit -
the record in the eause to your ofﬁce without delav, for such action
as may seem proper.

RAILROAD LANDS—~ACTS OF JUNE 22, 1874, AND MARCH 3, 1887.

POWER v. OLSON ET AL, (ON REVIEW.)

The provisions of the act of June 22,1874, and section 5, act of March 3, 1887, are
remedial in character, and hence should receive a liberal comnstruction, and
should also be construed in pari materia together with the original granting act
in case of an apyplication to purchase under said section 5. It must therefore be
held that lands in even-numbered sections selected under the act of 1874, are .
from the time of sueh selection the “numbered sections” of the grant as such
phrase is used in said section 5, and may be pilrchased thereunder if said indem-
nity selection proves invalid.

The protéction given to settlers by the second proviso.to section 5, aet of March 3,
1887, is restricted to such persons as may have settled in good faith after Decem-
ber 1, 1882, and before the passage of said act, claiming a right to enter under
the settlement laws in ignorance of the rights or equlmes of others in the prem-
ises.

Secretary Bliss to the Commissioner of the General Land Office, July 28,
(W.V.D.) 1897. ' (W. M. W,

On the 16th of October, 1896, the Department decided the above
entitled case, affirming your office decision of April 11, 1896, denying
James B. Power the right to purchase the land involved under.the 5th
section of the act of March 3,1887, See 23 L. D., 387, . Power has filed
a motion for review of said departmental decision, and in support of it
has submitted briefs and has been heard 01“a11y

The facts are, substantially, as follows:

On.March 31, 1877, the Northern Pacific Railroad Company, per list
No. 5, selected, under the act of June 22, 1874 (18 Stat., 194), lots 1, 2,
3 and 4, the 8. § of the NW. } of Sec. 4; lots 1, 2, 3 and 4, the S. % of
the NE. {, the SE. 1 of the NW. 1, and the SE. % of Sec.6; the NW. 1,
and the N. % of the NE. £ of Sec. 8, all in T. 135, R. 52; also the W.
of the NW. %, the 8. § of the SW. %, and the S. § of the SE. %, of Sec.
34, T. 136, . 52, Fargo, North Dakota, land district. This selection
was made in lieu of certain other lands within the indemnity limits of
the grant to said road in the State of Minnesota, which indemnity lands
had never, as a matter of fact, been selected by said company on account
of losses within the place limits of its grant, but were relinquished to
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the United States on account of settlement claims thereon that attached
after said lands were withdrawn for the benefit of the company and
while the withdrawal was recognized. ‘

Power purchased the lands in question from the railroad company,
under contracts, in 1880 and 1881, and immediately went into possession
of them and-has continuously remained in possession ever since. He
received deeds from the company, dated January 20, 1883, reciting a
consideration of $2,400.

On May 13, 1891, your office held said selection list for cancellation,
for the reason that the bases for it were invalid, except as to the S. 3
of the NE. } of Sec. 6, and the NW. 1 of Sec. 8, and said list was can-
celed by your office on September 30, 1891, except as to the two tracts
above named. The company took no appeal from your office decision
canceling said selection list, and consequently it became final as against
the company.

Power is shown to be qualified to purchase under the act of March
3, 1887. The land was free from seftlement claims when he made ]J]S
puarchase from the company .

On December 2, 1891, Gunder Olson made homestead entry for the
SE. } of Sec. 34, T. 136, R. 52; and on December 8, 1891, Joseph A.
- Beeton made homestead entry for the 8. % of the SW. 1 of said section.

. Power first applied for the land on December 18, 1891, under the 4th
section of the act of March 3, 1887, which was rejected by your office,
and upon his appeal to the Department, your office decision was
afirmed April 16, 1894 (286 L. and R., 126), and on review October 12,
1894 (296 L. and R., 1). The grounds upon which his right to perfect
title under said section was denied were that such right only exist
when the lands were unearned under the grant, and erroneously certi-
~ fied or patented to the company, as held in Wright . boble, 9 L. D,

199, and Drake et al. v. Button, 14 L. D, 18.

These lands are all sitnated in even numbeled sections; the grant
made to the Northern Pacific Railroad Company was of lands situated
in odd numbered sections,

In the decision sought to have reviewed the Department held that
the right of purchase under section 5 of the act of March 3, 1887, is
limited to the numbered sections prescribed in the grant, and, therefore, -

“can not be exercised to secure title to even numbered sections selected
under the indemnity provisions of the act of June 22, 1874.

‘When the case was decided by the Department on the merits, the
only question presented was, whether Power is entitled to make proof
and payment for the land involved under the 5th section of the act of
Mareh 3, 1887, and necessarily the only material question to determine
in passing on the motion for review is, whether the Department erred
in applying the law to the case in the decision heretofore rendered.

The Northern Pacific Railroad Company is not a party to this pro-
ceeding; the decision of your office of September 30, 1891, canceling its
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selection list was not appealed from by the company; such decision
was final and conclusive as against the.company. This controversy
is solely between Power and the government and the homestead
entryman; therefore, it is mot necessary to discuss or pass upon the
contention of counsel as to whether the lands in controversy passed to
the railroad company under its grant as * granted lands,” or ‘lands
granted.” Power’s application is based upon the claim that the title
to the lands did not pass to the company, and for that very reason he
asks to purchase under the act of 1887.

In the first ground of the motion for review, it is s claimed that:
“Said decision shows that the case was decided upon a striet literal
construction of section 5 of the act of March 3,1887.” This contention
must be conceded to be correct. It is further contended that said
section of said act is remedial in character, and should be liberally
construed; that in construing it, in the case at bar, the granting act
to the railroad company, and the act of June 22, 1874, should be con-
sidered and construed as being in pari materia, If these contentions
are well founded, the departmental decision was erroneous, and should
be reversed and the right of purchase of the land involved be allowed
to Power.

The third section of the act of July 2, 1864 (13 Stat., 365),

granted to the Northern Pacific Railroad Company . . . . every alternate section
-of public land not mineral, designated by odd numbers, to the amount of twenty
alternate sections per mile . . . . and whenever . . . . any of said sections, or parts

of sections, shall have been granted, sold, reserved, occupied by homestead settlers
or pre-empted, or otherwise disposed of, other lands shall e selected by said com-
pany in lieu thereof . . . . in alternate sections and designated by odd numbers

within the indemnity limits fixed by said act.
The act of June 22, 1874 (18 Stat., 194), provides:

That in the adjustment of all railroad land grants . ... if any of the lands
granted be found in the possession of an actual settler, whose entry or filing has
- been allowed under the pre-emption or homestead laws of the United States subse-

quent to the time at which, Ly the decision of the land office, the right of said road -

was declared to have attached to such lands, the grantees, apon proper relinquish-

ment of the lands so entered or filed for, shall be entitled to select an equal quantity

of other lands in lieu thereof from any of the public lands not mineral and within
- the Iimits of the grant, not otherwise appropriated at the date of selection.

By act of August 29, 1890 (26 Stat., 369), the act of 1874 was amended,
80 as to remove the requirement that the entry or- filing should have
been allowed, and extending the benefits of the act to claims based
upon settlements made upon railroad lands subsequent to the attach-
ment of the rights of the companies under their grants.’

The 5th section of ‘the act of March 3, 1887 (24 Stat., 556), provides:

That when any said company shall have sold to citizens of' the United States, or
to persons who have declared their intention to become such citizens, as a part of
‘its grant, lands not conveyed to or for the use of such company, said lands being

the numbered sections preseribed in the grant, and being coterminous with the con-
structed parts of said road, and when the lands so sold are for any reason excepted
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from the operation of the grant to said company, it shall be lawfnl for the hona fide
purchaser-thereof from said company to make payment to the United States for said’
lands at the ordinary governme‘ut price for like lands, and thereupon patents shall
issue therefor to said bona, fide purchaser, Lis heirs or assigns.

The act of June 22, 1874, and the act of March 3, 1887, both relate to
the adjustment of all railroad grants, and they should be construed in
pari materia under familiar rules of statutory construction.

It is equally clear that the act of 1874 and the 5th section of the act
of 1887 are remedial in character, and should be liberally construed in
favor of all persons who may come within the mischief intended to be
remedied.

The act of 1874 allows a railroad company to select, in liea of Lmds
relinquished under said act, “other lands” ’
from any of the public lands, not mineral, within the limits of its grant, not other-
wise appropriated at the date of selection, to which they shall receive title, the same
as though originally granted.

It is clear from this langunage that, when alawful selection is made
under said act by a railroad company of other sections than those
specified in the granting act to such company, lands so selected become,
from the date of selection, and are in legal effect, the numbered sec-
tions of such grant, irrespective of whether they be situated in the
numbered sections specmed in the original granting act or not, the same
as thongh they had been originally granted.

In this case, if the selection of the company had been a valid one,
there is no doubt but what Power’s title under his purchase from the
companhy would have been good, and the actof 1887 would not need to
be invoked.

The company selected the land involved uuder the act of 1874; its
selection was of record in the local land office and its validity was not
questioned at the time Power purchased the land of the company, nor
for a long time theéreafter. At the time he purchased the land from
the ecompany, he had no means of knowing that the company would
fail to receive a good title under its selection. So far as he was con-
cerned, he occupied precisely the same position as he would if the
‘selection had been valid, and in passing upon hiys‘right to purchase
under the 5th section of the act of 1887, the seiection, notwithstanding
its invalidity, should be given the same force and effect as if it were
valid, in so far as making the land embraced in the invalid selection the
" numbered sections prescribed in the grant to the road. The object and
purpose of the 5th section of said act were to give relief to persons who
were qualified and had purchased in good faith lands of railroad com-
panies, which for “any reason” are excepted from the grant to such
" companies.

Power’s equity is founded upon his purchase of the lands in question
in good faith, the payment of a valuable consideration therefor, relying
upon receiving a good title from the compauny, and through the ille-
gality of the company’s selection, as the grant is now construed, the
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title he bought and paid for has faﬂed He has received no t1tle to the
land:from the company. :

Construing the act of 1874, section 5 of the act of 1887 and the gra,m:-
ing act to the Northern Paclﬁc Company all together as being in pari
matema, I conclude that Power’s application to purchase clearly comes
within the remedial provisions of the 5th section of the act of 1887,
prowded his right is supenor to the rights of ‘Olson e¢ al h@mestead
claimants.

The.Department has not been favored with an argument on the part
‘of the homestead claimants, and therefore is not apprised of the specific
claims of Olson ¢t al. to the lands-embraced in their entries as against
“Powerls right: to purchase under the5th sectiow ofi the act of 1887, It
may bethat: they are relying on the-second: pmww to said section 5,
which provides: R : - :

That this section shall not apply to lands gettled upon subsequent'to the ﬁrst day
_»ot December, (,Ighteen ‘hundred-and eighty-two, by persons claiming to cuter the
sametinder-the settlement laws of the United States; as to-which lands the parties
claiming’ the same ag aforesaid shall be entitled to prove up and.enter asin other
like cases. ' :

:In :a long line of .decisions .thev _D.epartment:has held- that _the protee-
tion .given.: to settlers by this proviso.is-restricted to.such persons-as
may have settled upon theland. in good: faith ¢fier - December 1, 1882,
and before the passage of ‘said .act of 1887, claiming: in-good: falth a
right to enter the same under the sg,ttlement laws, in ignorance of- the
rights-or -equities of:.others in the-premises. . Chicago, St. Paul, Min-
neapolis-and Omaha Ry:Co., 11;L4D. ;607 ;- Union Pacific Ry. Co. et .al. .
v. McKinley, 14 L. D., 237; Stebbins w.: Croke, 14:L. D., 498; McCord
“v. Rowley -et-al., 18; L D., 50 ;-Swineford et .al. w.. P1pe1 19 LsD,, 95
Holton et .al. ». Rut]edge, 20 L D., 227. Neither Olson nor Beeton
has made any claim -of - settlementg_duung the period named. |

“Im:the:light-of the:facts as.hereinbefore set;:forth-it.is ¢lear that
Power’s'right to acquire title to-the-land in question is.superior to the -
rights of Olson et-al., the homestead -entrymen.

:Power’s apphcatlon to purchase under:the 5th sectlon of the acb of
1887 will - be allowed, upon his: compliance with the law in the matter
of making payment for the land. and thereupon the homestead entries
of-Qlson :¢t-al. for the land involved-will be:canceled.. . Lf,:for. .any
reason, Power fails to.complete -his purchase within ninety days from
receipt of notice of this decision, the homestead eutries-of Olson et al.
will:remain intact, subject to.due-compliance with law.by the:entrymen. .

Departmental decision of October 16, 1896, reported in:23-L. D., 387,
is hereby-set:aside:and- vacated;.and your ofﬁce demslon of” Apnl 11,
1896;-appealed: from, is hereby reversed. S

2670—voL 25——6
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SECOND HOMESTEAD ENTRY—SECTION 2, ACT OF MARCH 2, 1889,
HERTZKE v. HENERMOND.

Section 2, act of March 2, 1889, provides for the allowance of a second homestead
entry in any case in which the applicant, prior to the enactment of the statute,
made entry under the homestead law but has not perfected title thereunder,
either before or since that time.

The case of Dowm.m ». Moss, 19 L, D., 26, overruled.

Acting Sew‘etar y Ryan to the Commissioner of the General Land Oﬁioe,
(W V.D) : July 30, 1897, (F. L. C)

This is an appeal by ‘Charles Hertzke from your office decision of May -
10, 1893, dismissing’ hlb contest against the homestead entry of Jacob
Henermond made Decémber 9, 1892, for the I, 4 of the N'W. 1, See. 33,
T. 6 8., R. 38 W,, Obetlin, Kansas.

The record shows-thidt on December 12, 1892, Hertzke presented his
homestead application for said land, but the same was rejected for

~conflict with the entry of Henelmond Hertzke thereupon appealed.
Subsequently, however, he instituted contest proceedings against said
entry, alleging that Henermond was not a qualified entryman for the
reason that he had previously made an entry under the homestead law
for other lands, and had relinguished the same. o

No action appears to have been taken on the appeal, but the contest
proceeded to trial and was heard upon an agreed statement of facts,
from which it appears that on Octdb"er 13,1883, Henermond made home:
stead entry for the SW. % of Sec. 14; T, 9 8., R. 4 W, Oberlin, Kansas,
and relinquished the same March 8, 1890, :

Among the papers filed by Hpnermond at the date of lus entry for
the Jand in question, which are a part ‘of the record before me, is found
bis affidavit to the effect that after making his original entry, he estab-
lished his residence on the land covered thereby, and confinuously
resided thereon until the year 1890, when, owing to his poverty, the
result of ‘crop failures and other circumstances beyond his control, he
was compelled to relinquish the entry; and that he has never per-
fected title to land under either the homestead or pre-emption law.

- Accompanying the agreed statement of facts, was a motion by Hener-
mond to dismiss the contest because of insufficiency of the grounds
alleged therein. This motion was granted by the local officers, and on
appeal to your office the action below was sustained.

The sole question presented by the record is whether Henermond
was, on December 9, 1892, a qualified entryman under the homestead
law, in view of the previous entry made by him as aforesaid. Your
office hield that under the provisions of ‘Sec. 2 of the aet of March 2,
1889 (25 Stat., 854), he was so qualified.

Said sectmn provides:

That any person who has not heretofore perfected title to a tract of land of Whlchb
he has made entry under the homestead law, may male a homestead entry of not
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exceeding one-quarter section of public land subject to such entry, such prévious )
- filing or entry to the contrary notwithstanding; but this right shall not apply to
persons who perfect title to 1ands under the pre- emp’mon or homestead laws already
initiated. :

The decision of your office is predicated upon the theory that Hener-
mond, having relinquished to the government his said original entry
made prior to the passage of said act, has not perfected title to the
land covered by such original entry, and therefore comes within the
provisions of theact. The fact that the relinquishment by Henermond
was -made subsequently to the passage of the act, was held not to
affect the question of its operation in support of his second entry.

In other words, the ‘decision appealed from answers the question
above formulated iii the affirmative. It says, in effect, that an entry
made prior to March 2, 1889 (the date of the act under consideration),
andnot then completed, but then or thereafter relinquished, abandoned,
cancelled, or for any reason not perfected, does not preclude the entry-
. man from subsequently making ‘a homestead entry. Henermond did
make a homestead entry prior to March 2, 1889. "He did not complete
that entry, but relinquished it in 18%0.. Subsequently, on December
9, 1892, he made homestead entry of another tract, to wit, the E. § of
the NW of Sec. 33, T. 6 8., R, 38 W., Oberlin, Kansas, Can this
entry stand, or must 113 be canceled because the entryman’s homestead

right had previously been exhausted ?
. Under the provisions of the general homestead law of May 20, 1862

(12 Stat., 392), but one homestead entry was or is allowable to one
person, and that for a tract of one hundred and sixty acres, or less.
See sections 2289 and 2298, parts of the codification of said act, in the
Revised Statutes. But the act of Mareh 2, 1889 (supra), made certain
exceptions to the rule of law thus laid down, ,

It provided in section two, that any person “who-has not heretofore
perfected title to a tract of land of which he has made entry under the
homestead law, may make homestead entry,” ete. This is a general
law applicable wherever the general land laws are applicable. There
are two speecial acts providing for second homestead entries under cer-
tain circumstances and in specified territory. One relates to entries of
Seminolé Indian lands, now in Oklahoma, and bears date March 2,
1889, the same as the general act above referred to. See 25 Stat., 980
(1005). The other bears date February 13, 1891 (26 Stat., 758), and
relates to what is known as the Sac and Fox country in Oklahoma.

Cases will arise, in fact cases are now pending before this Depart:
ment, in which a consideration of- these special acts will become’
‘necessary. - They are referred to only because they poinf in the same
direction, or relate to the same subject (that of second entries) as the
general act of 1889, which controls this case.

It is to be kept in mind that the general act allows second entries to
‘any person who has not.heretofore perfected title to a tract of land
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" of- Which 'he hd,s made -entry underf»the homestead-law,” with-certain

the date of the act, and it presupposes the ex1stence of a homestead
entry prior to said date ‘Hénérmond hiad ‘made ‘entry prior to March
2,71889, but he had not at that date “perfected title” nnder: said entry,
aud ‘he never-did perfect title thereunder. “On'the contlaly, ‘he‘relin-
quishéd said-entry, and’ theréby abandoned all- chance to-pérfect title.

It would ‘seem, ‘therefore, from “the ‘language of the act, that he
clearly ‘comes within' the provisions of ‘so much of $ection 'two thereof
as is'above quoted, ‘and that heis entitled to make another-entry. )

A-statute is to ‘be construed aceording toits: terms, and ‘where ' its
language is unambignous ‘there is little orno room for construétion.
The language o6f this*statute is: plain, dnd “to adopt any construction
other than that-above ‘suggested would be+a departure: from “the ordi-
nary use of “words as spokén‘and writtén in our tovgue.

‘Such departure, if ever-called for, is not justified- in the eonsuiera-

tion-of -this statute, for not only is it plain, wnambiguous, and-direct in .
its provisions but: it is’also beneficial and ‘remedial and should not be
‘narrowed by-a strained interpretation.

‘The section' under consideration does: not* stop hete. It ‘goes on to
say-—‘“But this right (the right of ‘second ‘entry):shall: not-apply to
persons who perfect title to lands under the pre-emption-or homestead
laws-already initiated.”

The converse of this is, n’ecessarlly, that its provisions skall apply to
persons Who do“not *pérfect ‘title to lands under: the preemption or
homestead Taws already initiated.

That is, persons who do not aftér the passage of the act perfect tltle

. under entries made prior to tlie date thereof; may, under the’ térms ‘of
the act, make a‘second, or ariother, homestead entry. The qualifying
claise’ above ‘quoted from the‘act meéains this, or it 'has no office’ to pér-
form. *Its pu1pose is ¢lear. 'But forit;"a ‘person who 'made homestead
entry prior to March 2; 1889 and t]_ereafter perfected title ther eunder,
could, under the ]anguage of the first: clause "of ‘tlie" section, make
’a,nother entry and’secure title thereunder, thus twice securing a home-
stead right in'its full fruition. “With the last clause, not only is“such
‘a vesult 1mpos,%1b1e, ‘but by it the purpose-and intent of the first'clause
is' émphasized, and Were siuel ‘piirpose and’ intefit not ¢lear’ from' the

- language ‘there used, it is’ made clear and certain by ‘what’ follows.
This'view of the law has héfetofore been taken by the Department

~ “On'March 8, 1889 (8 L. D.; ; 314), yonr" “office, With the’ approval of thie
Secretary of the Inteérior, 1ssued cireular instructiotis'to 1eglstere and
receivers, to- gutde ‘them in administering theatt of Maréh'2, 1889

The second section of the ach allows in general terms any party who has hereto-

“fore “made aHomestead entry atid who lids Tot perfected title thereunder to malke -
-, another homestead eiitry, while denying: such-Tight to-any'party Who perfects title
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to lands under the pre-emption or homestead laws already initiated, and specifically
provides that parties who have exlstmg pre-emptmn rights: may transmute them to
homestead entries and perfect title to the lands under the homestead laws, although
they may have heretofore had the henefit thereof.

Therefore you.will not hereafter reject.a homestead. applxcatmn on the grounds,
that the applicant can not. make the. prescrlbed oath that he. has not prevmusly

not since perfeeted a pre -emption or homestead mtle mmated pnor to that d, _»_ev.__

Here was warrant_for Henermond to do just what he did in this case.

In the case in 12 L. D., 268, decided: March 21, 1891, Thomas Fitz-
patrick made original or first homestead entry June 14, 1888, after-
wards claiming thaf, the.tract entered was not the tract he intended.to
enter, and averring.that. the tract he intended.:to enter had been appro- -
priated.by another enfryman, he apphed to amend.to another and anewly
selected.tract: :

The demsmn held that- under such circumstances. he could not
amend, but he could, under. the act of March 2, 1889 rehnqmsh his
or 1g1nal entry and., make entry of the.tract: desin ed thus dlrecbly reeog .

and not then 01 thereafter perfeeted and make a new, or a, second entry »
In fact, that this was the only relief. to which, he was entltled .

In. M1ller v. Craig-(15.1.. D., 154) it was held that a, faalure on.the
" part of Miller to. secure. title. under: a, homestead. entry made prior to.
'Mawh 2, 1889, said entry bemg thereafter canceled for fallure to.com:
ply Wlth the. ]a,w, did. not, defeat his. right-to.a second. entry under the
act of March, 2, 1889, i

In. Dowman, ., Moss :(19. I, D., 526).a. different, view was expressed,
It was said that the intent of the second section. of the act of March. 25
1889, -

was to afford relief to those. entrymen: who for some,reason.had lost. their. land,

- and under the:law were precludedfrom making a.second entry. It-wasnohintended
t0 allow: those. who made. .entry before the approval of the act, to rehnqulsh 1t-_"andn
make a new entry : :

This was not necessary to the decision in that case. It.‘,Wa,st obiter
dictum, and will not, be followed..

After full and careful cons1derat1on of the law:in, questlon, 1 have no
hesitation. in concludlng that it prov1de° for, ﬁhe allowanee of. second
homestead entry in. any case in. which the appl1cant, prior to, the enact-.
ment of the.statute, made entry under the homestead. law but, has 10t
perfected title, thereunder, either before or since that time.

The conclusion in this case.therefore is that Henermond’s -homestead:
entry, made. December 9, 1892; was, properly allowed, and, that your
office. decision dismissin,g the. contest of Hertzke was and is, correct,

.Said decision is accordingly affirmed,
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.RAILROAD GRANT-INDEMNITY WITHDRAWAL.
LARSON ». ST. PAUL, MINNEAPOLIS AND MANITOBA RY. Co.

Lands embraced within the indemnity withdrawal for the benefit of the main line
of the 8t. Paul, Minneapolis, and Manitoba road, under the grant of March 3,
1857, are not by such reservation excluded from the operation of the subsequent
grant.of 1871 for the St. Vineent extension of said road.

The case of the 8t. Paul, Minneapolis and Manitoba Ry. Co. v. Hagen, 20 L. D., 249, -
overruled. .

Acting Seoreitary Ryan to the Commissioner of the General Land Office,
(W.V.D.,) August 2, 1897. (F. W.C,)

‘With your office letter of March 31, 1896, was forwarded a motion,
filed on behalf of the St. Paul, Minneapolis and Manitoba Railway
Company, for review of departmental decision of February 10, 1596
(not reported), in which your office decision of July 31, 1894, holding
that the E. § of the NE. £ of Seec. 21, T. 131 N, R. 43 W., St. Cloud
land district, Minnesota, was excepted from the grant to said company
on account of the St, Vincent Extension, was affirmed.

Said motion was entertained and returned for service February 24,
1897. Tt has been again filed, bearing evidence of service, and was
transmitted with your office letter of April 15, 1897, :

~ The tract involved is within the indemnity limits of the grant to said
company under the act of March 3, 1857 (11 Stat., 195), as adjusted to
the line of location of what is known as the main line of said road.
Upon the adjustment of the limits under the grant made by the act of
March 3, 1871 (16 Stat., 588), for the. St. Vincent Extension of said
road, it was found that this tract fell within the primary or granted
limits of the said graut.

The present controversy arose upon the tender of a homestead appli-
cation by Christian M. Larson on September 4, 1887,

The company lays no claim to the land on agcount of the grant under
the act of 1857, for its main line, but urges that it passed under the
grant of 1871, upon the definife location of the St. Vincent Extension
on December 1J 1871.

The record d1seloses no adverse claim to the land on Decembel 19,
1871, nor is any alleged by Larson.

The decision under review held, following the decision'i in the case of
said company v. Hagen (20 L. D., 249), that the withdtasval for indem- ]
nity purposes upon the main llne, existing at" the date of definite loca- '
tion of the St. Vincent Extension, served to e' ept the tract from the
operation of the grant under the act of 187 1.

The motion for review is based upon the ground that said decision of

- this Department, which ‘holds that the indemnity withdrawal for the
main line will defeat tire operation of the subsequent grant f01 the St. -
Vincent Extension, is in conflict with the decision of the supr eme court
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in the case of Wisconsin Central ». Forsythe (159 U. 8., 46). In that

case, the tract involved is within the indemnity limits of the grant made

by the act of June 3, 1856 (11 Stat., 20), to the State of Wisconsin, to
aid in the construction of what is known as the Bayfield branch of the

Chicago, St. Paul, Minneapolis and Omaha Railroad. On account of
the grant under the act of 1856, this Department withdrew the indem-

_ nity lands opposite said Bayfield branch,

On May 5, 1864 (13 Stat., 66), a grant was made to the State of Wis-
consin to aid in the construction of what is known as the Wisconsin
Central Railroad, and the limits under this latter grant, as adjusted to
the line of definite-location, overlapped the indemnity limits under the
act of 1856 for the Bayfield branch of the Omaha road. In the admin-
istration of these grants, this Department held that the reservation
under the act of 1856 was sufficient to defeat the operatlon of the sub-
sequent grant under the act of 1864. .

- In the case referred to, however, the court held that lands within the
indemnity limits under the act of 1856 were subject to the control of
Congress, and from a consideration of the act of 1864 it was found that
it was the intention of Congress to grant the same to aid in the con-
struction of the Wisconsin Central Raﬂroa,d '

In said opinion it was stated:

The land was, therefore, subject to the full control of Congress at the time of the
passage of the act of 1864, What did Congress intend by that act? It had in 1856
granted to the State of Wisconsin six sections per mile to aid it in the construction
of a road from Madison or Columbus, by way of Portage City, to the St. Croix River
or Lake, and thence to the west end of Lake Superior, and to Bayfield, with a pro-
viso that if the road was not completed within ten years the unsold lands should
revert to the United States. Wisconsin had accepted this grant, and thus impliedly
undertaken to construct the road. . . .. It was evident that the inducemcnt of
six sections per mile had not been sufficient to secure the construction of the road in
the comparatively uninhabited portions in the northiwestern part of the State, and
so Congress determined to enlarge its grant in order to secure the accomplishment of
the desired end. At the same time it perceived that the public interests required an
additional road running through the eentral portion-of the State northward to the
two termini on Lake Superior, named for the road from St. Croix Lake or River.

And so it passed the act of 1864. This made a grant to the same grantee, to Wlt,
the State of Wisconsin, but expressed the terms and purposes in three separate sec-
tions, Congress evidently knew that at the time two companies had been named by
the State of Wisconsin as the parties to construct the road provided for by the act of
1856. So, in the first section, it made a grant of ten sections per mile to aid in the
construction of a road from St. Croix River or Lake to the west end of Lake Superior, -
with a braneh to Bayfield; in the second, a grant in substantially like terms for a
road {rom Tomah to the St. Croix River or Lake; and in the third, a grant also of
ten sections per mile to aid in the construction of a road from Portage City, Berlin,
Doty’s Island, or Fond du Lae, as the State should determine, in a northwesterly
direction to Bayfield, and then to Superior, on Lake Superior. In each of these three
sections it named the State of Wisconsin as the grantge. Although it knew that the
State had made two separate companies the beneficiaries of the act of 1856, it made
no grant to those companies. It dealt in all three sections with the State, relying
upon the State as the party to see that the roads were completed, and to use its own
Judgment as to the manner of securing such construction, The act of 1864 was,



8%+ DECISIONS REFATING TO THE PUBLIC LANDS:

therefoi'e', a .mere. enlargementiof the act of 1856, was:made to the 'samekg-rantée,'- .
was in-pari-materio; and is'to berconstrued accordingly. Ifismotitorbetreated-as-an:
independent grant:to a.different party; and; therefore, liable to come in conflict with:
the rights of the first .grantee. -

I‘or whose benefit ‘was the withdrawal of ‘the lands within the indemnity limits of.
the Bayfieldroad made?  Obviously, as often-declared; forthe benefitof the grantee.
1t:is"ag though'the United States Wad saidto the'grantee: we do-notknow whether;
‘along the line of road, when you finally:locate it;there-will be six-alternate sections
free from any. pre-emption or other.claim, and, therefore; so-situated: that: you may
take title thereto, and so we will hold from sale or disposal to any one’else an addi-
tional" territory of ninemilés on ejther side that within those nine miles. you may
select whatever lands-may henecessary to make the-full’quota of six sections per
mile. - When Congress; by:asubsequent act, makes a nwew and-absolute grant to the:
same:grantee:of lands thus-held by the government’ for the benefitrof: such grantee;
upon what. reasoning. can it: besaid that such grant doesnot operate:upen. these:
lands. . # *# # * * * *

‘When Corgréss makes-a grant of a.specific number of sections in aid of any work
of internal improvement, it must be assumed that it intends the beneficiary to
receive such amount of-land;.and wihen it prescribes-that'those lands:shall be alter-
nate sections along theline of the improvement, it'is equally clearthat the'intent:
is that-if possible the beneficiary shall receive-those particular sections. So far.as
railroads are concerned, it is the thought not merely that the general welfare will
be subserved by the construetion of the road along the lines indicated, but further,
that such grant shall not be attenidéd with any pecuniary loss to the-United States;

. for the universal rule is to double the pnce ofteven sections within the glanted
limits, The expectation. is. that.the company receiving the odd sections will take -
pains to dispose of them:to settlers, and thus by theirsettlement and improvement
increase the value of the even. sections adjoining and so justify the added price.
To fully realize this expected benefit it is essential thiat the lands-taken by the com:
pany shall be as near to the line of 'the road.as possible; and'so, while selection of -
remote lands is permitted, it -is only when and because there is a necessity of such
selection to make good the amount of the grant.. Obviously, therefore, an act must
be construed to realize, as far as is possible, th1s intent and. to accomplish the
desired result.

The only difference  between: the: case: before: the:court.and: that now
under consideration is; that in the-act oft 1871’ Congress seems to:have
‘recognized that the: State of Minnesota, tlie grantee under the act of
1857, had: conferred the grant provided for in. said ldtter act, for the
road under. consideration, upon:the St. Paul:and. Pacific Railroad: Com-
pany.. Amnd in said act itis-provided:

. That tlie St. Paul and Pacific Railroad: Company may,so alter its branchlines that,-
instead of constructing a road from.Crow Wing to St. Vincent, and from.St. Cloud
to the'waters of Lake Superior, it may Iocate and’ construct,.in lien thereof, a:line
from Crow Wing:to.Brainerd, to intersect with the Northern Pacifiec Railroad, and
from S8t..Cloud to a point of intersection with the line: of the original grant at or
pear Otter Tail or Rush Lake, so as:to form a more direct.route to St. Vincent, with
the same proportional grant of lands:to be taken in the same manner: along said
altered lines, asis provided for the present lines by existing.laws.

In the administration of the grant. under the act of 1871, the lands
have hLeretofore been certified and patented: to: the: State and by tlie
State conveyed to the railroad company; and from s consideration of
the decision of the supreme court in the Forsythe case. I can see no
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good’ reason for adopting-a: different rule in relation to the grants-
under the acts of* 1857 and 1871, from the rule establislied by the-court’
in that case. I must-therefore hold that the previous adjudication-of*
this Department, treating the indémnity reservation under tlie:act of*
1857, for the main line:of the Manitoba road; as sufficient to except
the lfmd embraced therein from the operatlou of*the grant made by
the act of 1871, was error. '
The decision under review iy aecmdmgly recalled and vacated; and
as the tract under consideration was otlierwise subject-to the grant
under the act of 1871, at thie date of the definite location of the road,
I must hold that it passed thereunder and that'no riglits were acquired’
by Larson under lis-application presented as-aforesaid. Said applica-
. tion will'accordingly stand rejected. The decigion in the case of said
_company ». Hagen, supra, is-overruled, and in the future administration.
of these-grants-you will be-governed: accordingly.

REPAYMENT—ASSIGNEE - ACT OF J_U'.NE 16, 1880.
_ , W. E. McCorb.

A person holding.under a deed: executed prior.to the submission-of final proof and
the issuance of final receipt lras no standing as an assignee  under the statute
providing:for-repayment:

The departmental decision:of July 13; 1896; 2871, D:, 187, recalled: and:vacated:

Acting Secretary Ryan to the Commissioner of the Gener al’ Land Office;.
(W.V.D)) C Awugust 2, 1897. . (J. L. McC.)

On May 2, 1893‘, May Gampbell made timber-land: entry of: the: N, &
of the: SH. L of Sec: 8 T0 49- N., R: 6 W., Aslland: land’ district;
‘Wisconsin,

On. January. 25,.1894,. your office notified the loeal.officers. that said.
entry wason: that date held: for. caneellation for. the-reason that the:land:
covered thereby-had:been. ¢ offered,” and:was-not-subject: to-entry under:
the timber-land act. Such notification was: transmitted® to:claimant’s
address at Iron: River (given in- the: entry papers as her place.of resi-
dence), but it. was returned unclaimed. Your. office, therefore, on.June
8, 1894, canceled. the: entry upon its:records:

On: Septembex L,. 1894, W, E. Mc€ord, claiming- to: be: the owner:of
the land described, through purchase ﬁom Miss: Gampbell; applied’ in:
- due form for repayment of purcliase money, fées, and commissions. This
application your office, by letter of October 10; 1894, submitted to the
Department, which, on November 13, 1894, returned the same approved.

In order-to obtain repayment it was necessary, according to the regu-
lations of your office, to subimit “properly autlienticated abstracts of
title, or the original decds or instruments ot assignment.” TUpom
examination of the deed and abstract of title it became apparent that
said deed had been made and executed by Miss Campbell prior to lier
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making final proof and receiving final certificate. Your office there-
fore, by letter of June 26, 1895, re-submitted the case to. the Depart-
ment, with the suggestion that, as the proof was false, the allowance of
the application for repayment be canceled.

The Department, therefore, on August 12, 1895, canceled the appr oval
of McCord’s application for repayment.

On August 20, 1895, your office notified the local officers that
MecCord’s application had been denied, for the reason above suggested.
From such action M¢Cord appealed to the Department.

The Department, on July 13, 1896, rendered a decision, the gist of
which is contained in the followmg paragraph (23 L. D., 137-8):

Section 2362 R. 8. authorizes repayment upon satisfactory proof ¢‘thatany tract
of land has been erroneously sold by the United States, so that from any cause the
sale cannot be confirmed”; and See. 2 of the act of June 16, 1880, provides that
the Secretary of the Interior shall cause repayment to be made, ¢ when from any
cause the entry has been erroneously allowed and can not be confirmed.” In the
case at bar the entry of the land in question under the timber-land law was *errone-
ously allowed and cannot be confirmed.” It is therefore embraced within the class
for which repayment has been provided and directed. . . . . It was canceled for
a reason for which the law authorizes and directs repayment. In view of this:
fact, it is not material whether Miss Campbell’s affidavit is true or false, and that
question will not be inquired into. In my opinion repayment should be allowed.

In accordance with the decision above quoted from, McCord’s claim
for repayment was transmitted to the Aunditor of the Treasury for the
Interior Department, who, on November 12, 1896, returned the same
to this Department, with the suggestion that MeCord had not shown
himself to be the legal assignee of the entryman, saying (infer alia):

Isubmit that W, E. McCord was never the legal assignee of May Campbell within

the intent and meaning of the act of June 16, 1880, as construed and defined in
Department circular, ‘‘Instructions governing repayment, ete.”, of Augnst 6, 1880,
page 3, and as uniformly held in practice since that time:
- ““Assignees. 9. Those persomns are assignees, within the meaning of the statutes,
~ authorizing the Tepayment of purchase money, who purchase the land afier the
entries thereof are completed, and take assignments of the title under such entries
prior to complete cancellation thereof, when the entries fail of confirmation.”

The paramount question of McCord’s title or right appears to have been over-
looked and not considered by the Department. . . . . The law does not and the
Interior Department never has recognized an ‘‘application”, “declaratory state-
ment,” pre-emptor’s claim or occupation of the land, as constituting or giving a
legal, assignable, or transferable interest in or title to publie lands of the United
States, prior to entry of the same and the payment to a receiver of the public moneys
of the purchase price of the land. Such claims constitute only a personal right to
make a future purchase of certain public lands after the applicant and claimant has
taken certain oaths and complied with the legal conditions and regulations.

In my opinion the Auditor of the Treasury for the Interior Depart-
ment is correet in his conclusion above expressed. In the depart-
mental decision of July 13, 1896, attention seems to have been directed
" to a single branch of the case; and the question whether McCord
legally occupied the status of a transferee appears not to have received
sufficient consideration.

Upon receipt of the letter from the Auditor of the Treasury for the
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Interior Department, a copy of the same was sent to 'W. E. McCord,
and he was notified by this Department that thirty days would be
‘given him within which to show himself to be the legal assignee of
May Campbell,

Counsel for MeCord replied, under date of Aprll 17, 1897, asking
whether the record of the case does not confain—

The affidavits of said W.F.McCord, Walter P. Hoover (notary public), Mrs. May
Huome (nee Campbell),Oliver Campbell, and another whose name I do not remember,
showing that, if the deed from Campbell to McCord, which constituted the basis of °
said claim for repayment, bore the date of May 1, ¢“1893,” it was an error, and that
in fact said deed was executed long afterward, to wit, about May, 1894,

The record contained certain affidavits from W. E. McCord, May
Hume and O. H. Campbell, respectively, but none from Walter P.
Hoover, or any other persou than those above named. Your office was
therefore divected, by departmental letter.of May 18, 1897, to make an
examination of its records to discover whether the affidavit of said
Hoover, or of any other person bearing upon the case, was on file in
your office; and if not, that you so inform said counsel, notifying him
that he would be allowed thirty days in which to supply said affidavits. .

The Department is now in receipt of your office letter of July 8, 1897,
transmitting a letter from said counsel in which he encloses an affidavit
from Walter R. Hoover, who deposes and says:

That he is the same Walter R. Hoover before whom was executed the deed from
May Caropbell to W. E. McCord, for the N. 4 of the SE. } of Sec. 8, T.49N., R.6. W.,.
Ashland, Wis. district, at Iron River, Bayfield county, Wisconsin; and that, while
he has no ‘data from which to determine the exact date of .the deed, he is quite cer-
tain it was made on or about May 1, 1894, and that if the same bears date of May

_1st, 1893, he is equally certain that it is erroneous, and should read 1894, instead
of 1893.

The affidavits of McCord, Hume, and (;ampbell, above referred to,
bear the impress of having been very hastily and carelessly executed.
They briefly allege that if said deed bears the date of May 1, 1893, such
date must be incorrect, for they remember that it was executed long
after said date. None of the affidavits enters into particulars or sets
forth any reason for the belief expressed. .

The date at the beginning of the deed in question is wrltten out in
full: ¢“This indenture, made.the first day of May, in the year of our
Lord, one thousand eight hundred and ninety-three.” In the acknowl-
edgment at the end of the deed the same date is written out in figures:
“The 1st day of May, 1893.” .

The affidavits offered are insufficient to prove that the date inserted
in the deed and certificate of acknowledgment is a mistake.

In my opinion McCord has not shown himself to be the legal assignee
of the land in controversy, and cannot properly be allowed repayment
therefor,

The departmental decision of July 13, 1896, is therefore hereby re-
called, revoked, and vacated; and Mebord’s apphcatlon for repayment
is denied. ‘
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PRACTICE—HEARING—APPLICATION-PREFERENCE: RIGHT.

HogBE v. STRONG ET AL,

A: hearing will:net: be .ordered on ap allegation of irregularity. in, /presenting .an
" application for the ri ight of enfry, where it is apparent from the record that ‘the
right of the applicant is not dependent upon priority of wpphca.tlon
A:successful contest against- a-scrip-location entitles. the contestant.-to-a.preferred
right-of -entry.
Acting. Secretary Byan to the Commissioner of the General Loand Office;.
(W. V. D) August: 2, 1897, (B. B., Jr.)

The land invélved in this case is: the NE.} ofithe SW. £ and.the
N'W. ¥ of* the:SE. % of: section.30, T. 62-N:, R 10- Wi, Duluth; Minnesota;
land district. The:official:plat of survey.of: the: township.was. filed: in;
tlie loeal office. on-March 19, 1896; and:the: land; therein: became then.
subject. to apphcatlons tor enter or 1)urch<1se the.same..

On: that: date, Tharald O: Hobe: presented: his. timber-land. sworn,
statement for: the-land: above. described, and: the- 8. §.of: the NE. L of:
said section, which:statement was: rejected: hecause. it: conflicted: as: to:
the said NE. fof the SW. L with. thé: homestead entry; No: 10,092, of
Lawrence H, Strong; made on. the: same date, but. prior fo-said.state-
ment, and as to the said:N'W. 1 of the ST. }; with:the Sioux half breed:
serip location. made on. June 3, 1887, by, Philander P. Pettijohn, and
with the homestead: application. of Hugh. P. Strong, made, March 19;.
1896, prior to said statement: Hugh:P. Strong’s:homestead applieation:
was. at first rejected; when presented, on account of: the said: serip-
location, whicli:was theninvolved in a contest.against the same by said;
Hugh P. Strong:. But on March 20, 1896, the application was allowed -
and Strong was permitted. to, make homestead; entry No. 10,095 there-
under, the lacal office having been then justadvised by letter from your
offlce, dated, March 17, 1896, of the cancellation, on-the date last men:
tioned, of said:scrip loeatlon, pursuant to. tle declslon of the Depart-
ment dated: August 20, 1895, in the contest case referred. to above of
said Hugh P. Strong against said Pettijohn and others (21 L. D., 111)..

- By his attorney,. one B. N. Johnson, Hobe appealed from the rejection
of the sald timber land statement, asswnmg error as.follows:

1. 1t was: error to allow the.homestead entries of Lawrence H. and Hugh P. Strong.
in the face of the protest of B.N. Johnson, and with, the knowledge that ‘the- partles
bv unlawful means had secured first entranece to the.land office..

. It was error not at once to have ordered an 1nvest1gat10n upon; the ch:uge of
B: 1\ Johnson of the.illegality of admitting these.entries..

3. Tt was error.to.reject the sworn, statement, of: this, appell@nt,»kngwing: that: he.
was.the only applicant for the land.

In deciding the case, July 29; 1896, your-office.said:::

The plat of township 62 N., R. 10 W, was filed in your office on March 19, 1896:

It appears from the.appeal that. the land office in. Duluth is:locafed:in-the: govern-
ment. building on the-second.story;- that at 6 olelock in the morning, when the outer
door of said government bniliding was thrown open to the public, three persons were
stationed there, viz: Erik W. Lund, Gustav E. Osterberg, and appellant; that when
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said door was thrown open, they-rushed up’ the:stairs :and when they reached the
second ‘story, they saw three persons rush out of a toilet room; that said persons .
reached the land office”door prior to the persons who had come in the Luilding in
‘the régularway; that two of tliese persons were thie Messts. Strong who made tlie
entries .above mentioned *and that'with them was their: brother~who was tlisre to
enable-them to make theirientries. ‘The-appellantwishes-an investigation astoithe
manner in which these parties entered the building.

The township in question was thrown open to settlement and-entry pursuant to
the “citcular of October 21, 1885 (4L, D.,'202). ‘There was nothing peculiar in thie
tiethod-of ‘opening the same, Tt appedrs that'the partiessvho madesentries for the
lands in‘econtroversy iwere:the:prior applicants:as well as ‘apparently ithe «piior
settlers on the land.

Under the circumstances the application. for an investigation is denied;-and your

“aetion i:ejéc_tingz-his- application is- approvéd in so far as it-applies tothe NW. %
SE.  and NE. + 8W. £ of said Sec.”30; sibject to the right of‘appeal. “Should he so
‘desire it, you willallow his'filingfor the 8: § NE. ¥ of said-section. “See 21 1. D.; 145,

“Hobe prosecutes ‘an - appeal to ‘the’ ‘Depatrtmerit, in which he assigns

" “érror in your-office ‘decision as follows: o

‘1. It was érror to hold that Hugh P, and Lawfence H."‘Str'()ng have made settle-
mient upon this land prior to thieir howiestédd sntries.

“IL-It was efrorto allow their homestéad entries iipon-this 1and to rem'un intact
without 1nq111r1n0' into the method of procuring them.

It would appear “from “the-affidavits filed with the ‘appeal “to your
office, that said Lawrence H.and ‘Hugh*P. Strong, by some claiidestinie
means not-disclosed, secured admission’to the government building at
Duluth, in'which the local land o6ffice is‘located, prior to §ix o’¢lock on
the ‘morning of March 19, 1896, and ' by:such ‘meanswere euabled to
enter into the lind-office itself; at tine-o’clock, in‘advance of Hobe and
others who had been regularly waiting at the outer door of the govern-
mentbuilding. '

‘1f the rights of Lawrence H. and: Hugh P Smong to the NE. 1°6f tlie
SW. 1 and to the WW. L of the SE. %, respectivély, of “said section,
-depended at' 'least as ‘against' 'sa‘id Hb’b‘e, ’upo‘n'p‘riority ('jf : applicati‘on

‘heanng be“oridéred, and that in the evernt the ev1dence adduced at
stich hearing should show the facts to be as stated in tlie affidavits-on
file; their entries’should be canceléd,as to the land involved; as having
beeninade in fraud of the rights of Hobe, ' ‘But suck proof; if obtained,
would not'avail Hobe -anything, so far'as the tracts in‘controversy are
concerned, if; as*would-appear from the'homestead dffidavits of Liaw-
rerice H. and Hugl' P. Stroug, respectively, each had made settlement
on the land covered by his- eutry prior-to ‘March’ 19 1896, when' the
township plat was filed in thelocal office.

In his homestead affidavit Lawrence H. Strong swears thdt he ‘set-
tled, on April 10, 1895, upon the land embraced: in “his'said-entry, and
hasever since resided thereon., “Hugh “P.‘Strong swears that lie set-
tled, on'Mareh 21, 1891, on the land -embraced in his said -entry, and
has ever since resided thercon. In his argument on appeal Ilobe’s
attorney states” that ¢ Hugh' . aud Lawrence H. Strong are residents
of West Superior, Wisconsin, and néver lived a day upon this land

e
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prior to the time of entry, March 19, 1896.” Statements of fact made
by an attorney in a brief and not supported by the record or by affi-
davit ought not to be considered. Here no affidavit is submitted to
support the statement made and there is nothing in the record which
gives the slightest corroboration or support thereto. Furthermore,
Hugh P. Strong, by reason of the cancellation of said scrip location
‘as the result of his successful contest against the same (Strong v. Pet-
tijohn ef al., supra), appears to have acquired a preference right to enter -
the land embraced in said location, which included the said NW. £ of
the SE. 1 (McGee et al. v. Ortley, 14 L. D., 523; and Hyde ¢t al, v. War-
ren ¢t «l., Id. 576). In his homestead application he expressly asserts
his claim to a preference right as successful contestant.

If the claims of the Strongs respecting prior settlement and the
claim of Hugh P. Strong to a preference right as a successful contest-
" ant be correct, there was no occasion for any unséemly haste on the
part of the Strongs in filing their applications on March 19, 1896, in
advance of ITobe. If thése claims were well founded the right of
Lawrence H. Strong to the land he elaimed, was amply protected as
against’ Hobe by the settlement of the former, and the right of Hugh
P, Strong to the land he claimed was hkew1se protected both by his
settlement and his claim to a preference right. In the absence of any
evidence calling in question the settlement right claimed by each of the
Strongs, or the claim of Hugh P. Strong, to a preference right, the
Departmerit would not be justified in dir ecting that a hearing on
another matter be had, with its attendant expense, trouble and delay
to the entrymen.

An investigation as requested, or a hearing, melely fm the purpose

of establishing the truth of the allegations of Mr. Hobe as to the clan-
destine entrance by these entrymen into the government building,
whereby they were able to precede him in appearing at the land office,
would, as already indicated herein, be unavailing as a means to advance
his elzum to the tract in controvelsy because their claims are not
dépendent upon such prior entry at the land office, .
- No charge of dereliction of duty or of calpability is made against. the
local officers in the matter of the alleged wrongful entrance into the said
government building. . It seems that the Dbuilding in which the land
office was located was not under the control of the local officers and
- that their control extended only to the rooms occupied by the land
office. In the letter of the register dated Juue 17, 1896, transmitting
said timber land statement and Hobe’s appeal and the affidavits there-
with filed, that official says: :

In reference to the Afa,qts alleged in affidavits accompanying said appeal, we have
no knowledge other than hearsay. We simply know that Lawrence and Hugh P.

Strong were the first applicants for said land on the morning of March-19, 1896, the
date upon which the offieial plat of gurvey was opeued for entry at this ofﬁce

As the record now stands, the decision of your office was correct and

must be affirmed.



DECISIONS RELATING TO THE PUBLIC LANDS. 95

INDIAN LANDS—RESERVATION—RELINQUISHMENT.

.

‘WiLLiam CUER.

- Under an order directing the reservation of a tract of land for the Dbenefit of an
Indian, with a view to his subsequent entry thereof, there is no right conferred
upon-the Tndian by which his relingnishment will serve to release the land from
reservation. i

An application to enter land, so reserveid, confers no right upon the applicant that
can be recognized on the removal of the reservation, in the presence of a valid
intervening adverse claim.

- Aeting Secretary Ryan to the Commissioner of the Geneml Land Office,
(W. V. D) ‘ - August 5, 1897, . (Gr B. G)

L have considered the case of William Cuer, ex parte, on his appeal
from your office decision, rejectlng his application to make homestead
entry, upon the N. 3 of the SE. %, Sec. 3, T. 27, R. 8 E., Wausau land
distriet, Wisconsin.

The ]and applied for is one of a number of tracts reserved from sale
and disposal by departmeutal order of January 27, 1882, and again
reserved by the departmental order of September 29, 1883, on aceount
of selections by one hundred and sixty-seven Wmnebago Iudlans with
4 view to homestead entry by said Indians, under section 15 of the act
of March 3, 1875 (18 Stat., 420), which is in part as follows—

That any Indian born in the United States, who is the head of a family, or whe
has arrived at the age of twenty-one years, and who has-abandoned, or may here- :
after abandon, his tribal relations, shall, on making satisfactory proof of such aban-
donmens, under rules fo be prescribed by the Secretary of the Interior, be entitled
to the benefits of the act entitled “An act to seciire homesteads.to actual settlers on

" the publie domain,” approved May twentieth, eighteen hundred and sixty-two, and -
- the acts amendatory thereof, except that the provis_ions:of the,eighth section of the
said act shall not be held to apply to entries made under this act. :

The tract here in cohtfoveny was selécted by, for, and’on aoi,o’urit
Oi one Daniel Goodvillage, an Indian of said’ trlbe and on. October 4,
1883, your ofﬁce issned the followmg order: :

vRE(xISTER AND RECEIVER.
Wausau, Wisconsin:

GENTLEMEN: I transmit herewith a list of lands which have been selected by the
‘Winnebago Indians named in said list, for the purpose of making homestead entries
thereof, which entries they have been prevented from makmg in consequence of
poverty.

The Honorable Secretary of the Interior, under date of the 29th ultlmo, directed
that the lands so selected, and embraced in said list, be withheld from sale or dis-
posal, pending the maklntr of the homestead entries referred to.

You will, therefore, note the withdrawal of said tracts upon your recurds, and
permit no entries of the same, other than by the Indians who have selected the same.
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—
[w No. of
Parts ot Sec. i Sec. | Tp. | R. [Acres. Name. .- De&})&ga-
% i ! - marked B.
i :
B S : . 3 27 8 80 | David Goedvillage.... 1338 .
. * . * i % * % * & * -

You will report “to this. office withont (Iela,y any confliets that may be shown by
“your records with the lands hereéin deseribed.
Very respectfully, L. Harrisow,
' dcting Commissioncr. -

On January 18, 1895, the First Assistant Secretary of ‘the Imterior
addressed a letter to the Commissioner of Indian Affairs, calling atten-
tion ‘to certain-aleged irregularities in the selection and:entering of -
Jands by:said Indians, and directed that the matter be thorouglly
investigated by the Indian Office, aud that such steps be:taken as
“would enable the office to correct the abuses referred to. An investi-
gation was accordingly made by agents sent into the‘field for that pur-
pose, and on November4, 1895, Agent‘Able made his report to the Indian
Office, in which he submitted a list of seleetions for cancellation, ainong
which was the selection of David Goodvillage for the land in contro-
versy. The report and recommendation were approved by the Secre-
tary of the Interior, on January 6, 1896 and on March 25, 1896, the
selection was cancelled.

"Returning to the matter of the- applleat1011 now’ under con&dentwn,
it appears that said William Cuer made said -application to' homestead
theland, on March 24,.1891, and filed therewith'a paper purporting to

“be the relinquishment:of the:said DPavid Goodvillage of all right, title
and interest in and to the tract‘described. '

‘The local officers trausmitted the papers to your office, which, on
April'7, 1891, held that ““the identity of the Indian relinquishing with -
the Indian for whom the tract was reserved” was not fully-established,
and directed that the:selection remain intact, ¢ pending further action
by the honorable Secretary of the. Interior relatlve to this and similar
reservations.” »

‘Without stopping to inquire-as to the sufﬁmency of proof of 1dent1
fication of the Indian, in my view of the law, his so-called relinquish-
ment is not material to the determination of the issue here presented,

It appears that on June 1, 1896, the loecal officers allowed one Emil
Bauman to make. homestead -entry of the tract, which entryis now
intact mpon the records. -This. was after. the.land had been relieved
from reservation, and when it was legally subject to entry.

“Cuer took nothing by the rehnqulshment of Goodvillage, asaumlng
that it'was in all’ respects regular. . The Indian had no rights in the
‘tract to relinquish, the land being simply in a state of reservation
for.his:use,.should he elect to.comply with the law. This:he had not
done. . He had not even, according to the statement of Agent Able,

_ brought himself within the conditions precedent to his right to make a
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.bhomestead entry as required by the act of March 3, 1875, he not hav-
ing abandoned his tribal relations, in the. sense of havmg adopted the
habits of civilized people.

. Moreover, if he had any right, tltle, or interest in the land in contro-
Versy, he could not relinquish the same without the consent of the
government. He was a ward of the nation, and without legal ecapacity
to act in the premises, True, the relinquishment was to the United
States, but it was never accepted by the United States, and would

-not relieve the land from reservation until so accepted. i

Theland then being in a state of reservatlon, Cuer acquued no rlght
by virtue of Lis application to enter the same.

In the case of Shadbolt ». St. Paul, Minneapolis and Manitoba Ry.
Co. (14 L. D., 613), it was held (syl]abus) that

no rights are acquired by the presentation of an application fo enter Jands that are
withdrawn for railroad purposes. On the subsequent restoration of the land; a new
application will be necessary to protect the interest of such an applicant.

The uniform ruling of the Department has been that an application
to enter land in reservation for any purpose confers no right upon the
applicant, and that an appeal from the 1"eJect10n of such appllcatlon
‘“does not operate to save or create rights not secured by the apphca—
tion itself.” (Maggie Laird, 13 L. D., 502), ;

~True, it has been held that applications to enter land in reservation
may be allowed, in the event the lands so applied for are restored to
settlement and entry, after due investigation; but this is only where
the question is one between the applicant and the government, and
has never been done so far as I am advised, in the presence of a valid,
intervening adverse claim,

In the case at bar the entry of Bauman has intervened, and so far
as shown by the papers, seems in all respects regular.

. The application of Cuer is accordingly denied.

INDIAN LANDS—ALLOTMENT—-UNCOMPAHGRE UTES.
' OPINION.

In making allotments to the Uncompahgre Utes as directed by the act of June 7,
- 1897, the specml legislation with respect thereto, as'contained in the acts of June
15, 1880, August 15, 1894,.and June 7, 1897, must govern, instead of the provi-
sions of the general allotment act, giving controllmg effeet to the later of smd
special acts where there is any dlﬂelence in their provisions.
The Uncompahgres are required to pay for their allotments in Utal one dollzu and
~ twenty-five cents per acre out of the proceeds arising from the sale of their rés-
ervation in Colorado.

Assistant Attorney- General Van Devanter to the Secretary of' the Interior,
(W. M. W.)

- A communication addressed to you by the Commissioner of Indian

Affairs and relating to the Umcompahgre Ute allotments was referred

to me June 21, 1897, for opinion upon the questlons therein presented.
26(0—-—VOL 25——1
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The Indian appropriation act of June 7, 1897, contains the following:

The Secretary of the Interior is héreby directed to allot agricultural lands in
severalty to the Uncompahgre Ute Indians now located upon or belonging to the
Umecompahgre Indian reservation in the State of Utah, said allotments to be upon
the Uncompahgre and Uintah reservations or elsewhere in said State. And all the
lands of said Uncompahgre reservation not theretofore allotted in severalty to said
Un'compahgre Utes shall, on and after the first day of April, eighteen hundred and
ninety-eight, be open for location and entry under all the land laws of the United
States; excepting, however, therefrom all lands containing gilsonite, asphalt, elat-
‘erite; or other like substances. And the title to all of the said lands eontaining
gilsonite, asphaltum, elaterite, or other like substances is reserved to the United
- States.

This act does not preseribe the manner in which the allotments are to
be made, the age or other qualifications of the allottees, or the character
of title or quantity of land which they shall severally receive,

The questions submltted by the Commissioner of Indian Affairs are
thus stated :

In the absence of specific provisions in the act of June 7, 1897, it becomes neeessaly
to inguire:

1st. Under what act shall these allotments be made?

2nd. Are the Uncompahgres now required to pay one dollar and twenty-five cents
per acre for their allotments?.

The act of June 15, 1880 (21 Sta,t., 199), entitled “An aet to accept
and ratify the agreemeut submitted by the confederated bands of Ute
Indians in Colorado, for the sale of their reservation in said State, and
for other purposes, and to make the necessary appropriations for carry-
ing out the same,” ratified an agreement which contained the tollowm g
stipulations:

The Uncompahgre Utes agree to remove to and settle upon agricultural lands on
Grand River, near the mouth of the Gunnison River, in:Colorado, if a sufficient
quantity of agricultural land shall be found there, if not then upon such other
unoccupied agricultural lands as may be found in that vicinity and in the Territory
of Utah. ‘

# * ERE * *® ‘ * *®

Allotments in severalty of said lands shall be made as follows:

To each head of a family one-quarter of a seetion, with an additional quantlty of
grazing land not exceeding one-quarter of a section. ‘
To each single person over eighteen years of -age one-eighth of a section, with an

additional quantity of grazing land not exceeding one-eighth of a section.

To each orphan child under eighteen years of age one-eighth of a section, with an
additional quantity of grazing land not exeeeding one-eighth of a section, and to
sach other person, under eighteén years, now living, or'who may be born prior to
said allotments, one-eighth of a section, with a like quantity of grazing land.

All alloments to be made with the advice of the commission hereinafter provided,
upon the selection of the Indians, heads of families selecting for their minor children,
and the agents making the allotment for each orphan child.

* * * * * * *
and referring to the proposed cession of their old reservation in Colo-
rado, and the proposed setting apart of other lands, the agreement fur-
ther stipulated:
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The said chiefs and headmen of the confederated bands of Utes promise to obtain
the consent of their people to the cession of the territory of their reservation as
above on the following express conditions:

First. That the government of the United States cause the lands so set apart to be
properly surveyed and to be divided among the said Indians in severalty in the propor-
tion hereinbefore mentioned, and to issue patents in fee simple to them respectively
therefor, so soen as the necessary laws are passed by Congress. The title to be -
acquired by the Indiaus shall not be subject to alienation, lease, or incumbrance,
either by voluntary conveyance of the grauntee or by the judgment, order, or decree -
of any court, or subject to taxation of any character, but shall be and remain inaliena-
ble and not subject to taxation for the period of twenty-five years, and until such.
time theréafter as the President of the United States may see fit to remove the restric-
tion, which shall be incorporated in the patents when issued, and any contract made
_prior to the removal of such restriction shall be void. '

This agreement was originally submitted at Washington by “eeltalu
of the chiefs and headmen” of the Indians and had not been acted upon
by the Indians themselves in council or otherwise. Section 1 of the

“act of 1880 contains several direct amendments to the agreement, not
now material, and makes the ratification by Congress subject to the
following condltlon. _

. dnd provided also, That three-fourths of the adult male members of s'ud -

confedemted bands shall agree to and sign sald agreement, upon presentation of
the same to them, in open conneil .

The future disposition by the United States of the ceded reservation
in Colorado, the application of proceeds arising from a sale of the lands
therein, and payment by the Indians for other lands on which they
shounld be sefitled, outside of the ceded reservation, were all subjects

- upon which the original agreement was entirely silent, but “in consid-
eration of the cession of territory to be made by” the Indians, it did
make provision- for supplymg their wants and for setting apart and
holding .
as a perpetual trust for the said Ute Indians, & sum of money, or its'eqllivajiellt, in
bonds of the United States, which shall be sufficient to produce the sum of fifty
thousand dollars per annum, which sum of ﬁfty thousand dollars shall be distributed
per capita to them annually forever.

Section 2 and the succeedmg sections of the ratlfymg act of 1880,
provided for a commission of five persons authorized to superlutend
the removal and settlement of the Utes, made complete provision for
allotting'in severalty the lands to which the Indians should be removed,

. provided for the sale of the lands in the ceded reservatlon in Colorado,
and directed that—

The proceeds of said sale shall be first sacredly applied to relmbursmg the United
States for all sums paid out or set apart under this act by the government for the
benefit of said Indians, and then to be applied in payment for the lands at one dol-
lar and twenty-five cents per acre, which may be ceded to them by the United
States, outside of their reservation, in pursmance of this agreement. And the
remainder, if any, shall be deposited in the Treasury as now provided by law for the
benefit of the said Indians in the proportion hereinbefore stated and the interest
thereon shall be distributed annudlly to them in the same manner as the funds pro-
vided for in this act.
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‘While section 2, and the succeeding sections, do not in express terms
amend the.agreement, they do, in part, set foerth the conditions on
which the agreement was ratified by Congress, supp]y the omissions
therein as above shown, and make provision for its execution. In this
sense they may be treated as indirectly amending the agreement.

Section 10 of this act is as follows:

If the agreement as amended in this act is not ratified by three-fourths of the
adult male Indians of the Ute tribes within four months from the approval of this
act the same shall cease to be of effect after that day.

Acceptance and ratification  were duly had by the requisite ‘number
of Indians in council and within the time named. The instrument of
acceptance and ratification expressly recites that “said agreement and
the amendments thereto, with the several sections of said act of Con-
gress relating to the same . .. . have each and all been submitted
to said confederated bands of Ute Indians” and “lLave been care-
fully and fully explained and interpreted in open council .. .. and
considered by said Indians in their own council,” and then declares
that the “agreement as amended by said act of Congress” is accepted,
ratified and confirmed, and that the Ute reservation in Colorado is
ceded, sold and conveyed to the United States, excepting such part
thereof as might be selected for a part of the Indians toremove to md
settle upon.

A sufficient quantlty of agriculfural land was not. found on Grand
River near the mouth of Guunison River, in-Colorado, upon which to
settle the Uncompahgre Utes, so, with the approval of the Secretary of
the Interior, the commission appointed under the act of 1880 removed
them to and settled them upon lands in Utah. These lands embrace
the present Uncompahgre reservation and some lands ‘“along the
Duchene River” within the Uintah reservation. (Report Com. Ind.
Affairs 1881, p. XLV and 326. Senate Doc. 32, 1st Sess., 55th Cong,
' .5.) The commission appointed under the act of 1880 was abolished
March 1, 1883 (22 Stat., 433,499) before any allotments in severalty
were made ’

The 20th section of the act of August 15 1894 (28 Stat., 286 337,
repeated the former provision for the allotment in severalty to the
Uncompahgre Indians as follows:

That the Presuleut of the United States is hereby anthorized and directed to appoint
& commission of three persons to allot in severalty to the Uncompahgre Indians
within their reservation, in the Territory of Utah, agricultural and grazing lands
according to the treaty of eighteen hundred and eighty, as follows:

Allobments in severalty of said lands shall be made as follows: To each head of a
family one-quarter of a section, with an additional guantity of grazing land not
exceeding one-quarter of a section; to each single person over eighteen years of age,
one-eighth of a section, with an additional quantity of grazing land not exceeding
one-eighth of asection; to each orphan child under eighteen years of age, one-eighth
of a section, with an additional quantity of grazing land not exceeding one-eighth
of a section; to each other person under eighteen years of age, born prior -to such
allotment, one-eighth of a section, with a like quantity of grazing land: Provided,
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That, with the consent of said commission; any adult Indian may select a less quan-
tity of land, if more desirable on account of location: And provided, That the said
Indians shall pay one dollar and twenty-five cents per acre for said lands from the
fund now iu the United States Treasury realized from the sale of their lands in Colo-
rado as provided by their contract with the governmént. All necessary surveys, if
any, to enable said commission to complete the allotments shall be made under the
direction of the General Land Office. Said commissioners shall, as soon as practica-
ble after their appointment, report to the Secretary of the Interior what portions of
said reservation are nnsuited or will not be required for allotments, and therenpon
such portions so réported shall, by ‘proclamation, be restored to the public domain -
and made subject to entry as hereinafter provided. '

A commission was appointed pursuant to this act which entered upon
the discharge of its duties, but the Indians having objected to the pro-
posed allotments because of the provision requiring payment for the
lands allotted, Secretary Smlth, on February 4, 1896, issued the follow-
ing direction to the members of the commission:

The work of the Uncompahgre Indian commission . . . . will be discontinned for
the present. You are therefore furlonghed from date of receipt of this letter.

The work was accordingly discontinued. -(Senate Doec. 32, 1st Sess.,
55th Cong. 19; Report Com. Ind. Affairs 1896, pp. 96-7.)

Thus we fiud that there were in full force and effect at the time of
the act of June 7, 1897, now under: consideration, special statutes (21
Stat., 149; 28 Stat., 286, 337) relating to the Uncompahgre Indians,
prescribing the manner in which allotments to them should be made,
the age and. other qualifications of the allottees and the character of
the title and quantity of land which they should severally receive.

The act of February 8, 1887 (24 Stat., 388), with its amendment of
February 28, 1891 (26 Stat ,794),is a general statnte providing for the
allotment of lands in severalty to Indl‘ms, and was also in full force
and effect on June 7, 1897. :

Under whiclh of these statutes are the allotments required by the act
of June 7,1897, to be made? On this question that act is silent. Con-
taining in itself only a direction that these allotments shall be made,
and making no provision for executing that direction, it evidently
assumes the existence of some other law, applicable to the Uncompahgre
Indians and containing adequate provision therefor.  Either of the
statutes then in force, if it were not for the existence of the other, fully
meets this assumption and coutains ample provision for the execu‘mon
of the direction given.

These two statutes are. d1ffereut in their terms and effect and’ cannot
harmoniously and concurrently apply to the same allotments. By
which was the rule of allotinent for the Uncompahgres preseribed?
The act of June 15, supra, was special and, with the agreement therein
ratified, was submitted to the Indians before they accepted the agree-
ment and its amendments, It may not be material, but no other statu- .
tory provision for allotment bhas been submitted to.them. The act of
February 8, 1887, supra, with' its amendment of February 28, 1891,
supra, is general in character and later in time than the act of 1880,
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but the act of August 15, 1894, supra, is still later than the general
act and directs that the allotments to the Uncompahgre Indians be
made according to the speecial act of 1880.

By the act of 1894 Congress plainly mauifested 1ts inteuntion that the
allotmerits to the Uncompahgres should be made nnder the special act
and not under the general statute. This was the state of the law when
the act of 1807 was adopted. As:before stated, that act is silent on
this question. The existence of the special statute, and the fact that
it excluded the general statute from application to the Uncompahgre
allotments, were known to Congress, and had it been intended that
these allotments shotuld be madde under the general statute instead of
under the special one, such intention would have been plainly expressed
in the act then under consideration. The act of 1880, as re-adopted in
the act of 1894, contains the latest expression of the legislative will
and controls. '

The provision reguiring the payment of one dollar and twenty-five
cents an acre by the Uncompahgres ouf of fhe moneys realized from
the sale of the reservation in Colorado, is contained in the act of 1830
and repeated in the act of 1804, Attempts to waive or repeal it have
* been made in Congress, but have not been successtul. The pronounced
opposition of the Indians thereto and their resistance to allotments by
reason thereof, were fully presented in Senate Document 32, 1st Ses-
sion, 55th Congress, which was before Congress wheu the act of June
7, 1897, was enacted. - Under these circumstances, it is not alone cer-
tain that the provision in question has not been repealed, but it is also
. evident that there was no intention to repeal it.

The letter of the Commissioner of Indian Affairs says: “The act of

- 1880 provided for allotments of both agricultural and grazing land,
while the act of 1897 confines them to agricultural land.” It is troe
that the later act speaks only of agricultural land, but it is apparent
that the word “agricultural” is here used in the same sense in which it
is used in the agreement quoted in the act of 1880, and that as so used
it embraces grazing land. The agreement, as before shown, contains
the following:

The Uncompahgre Utes agree to remove to and settle upon agricultural lands on
Grand River near the mouth of the Gunnison River in Colorado, if a sufficient qnan-
tity of agricultural land shall be found there, if not then npon such other unoccu-
pled agricultural lands as may be found in that vieinity and in the Territory of Utah.

The White River Utes agree to remove to and settle upon agricultural lands on the
Uintah reservation in Utah.

Allotments in severalty of said lands shall be m‘lde as follows:

To each head of a family one-qunarter of a section with an additional qnantity of
grazing. land not exceeding one-quarter of a section.

To each single person over emhteen years of age one-eighth of a sectlou with an
aqldltlonal quantity of grazing land not exceeding one-eighth of a section.

To ench orphanchild under eighteen years of age one-eighth of a section with an -
additional quantity of grazing land not exceeding one-eighth of a section; and to
each other person under éighteen. years, now living, or who may be born prior to
said allotments, one-eighth of a section with a like quantity of grazing land.

il
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The land to which the Uncompahgres were to be removed and upon

~ which they were to settle, is thus deseribed as “ agricultural.” - This

land and none other, was to be allotted, and yet the allotments were to
be so made as to embrace a ¢“quantity of grazing land.” This renders
it apparent that the word “agricultural” was used in a sense which
includes “‘grazing.” The fact-that the grazing of live stock is so closely

" associated with and so generally accompanies tilling of the soil, makes

this use of terms possible and not unreasonable. The broad sense’in’
which the word “agricultural” is sometimes used is illustrated by the
fact that lands are sometimes spoken of as agricultural to contradistin-
guish them from mineral lands.

This act authorizes the allotments to be mdde “upon the Uncom-
pabgre and Uintah reser vations or elsewhere in said State.” To the, -
extent only that this embraces lands not included in the acts of 1880
and 1894, it operates as a modification or amendment of those acts, |
. I am of opinion (1) that the allotments to the Uncompahgres should

* be made under the acts of 1880, 1894 and 1897, giving coutrolling force

to the later act where there is any difference in their provisions; and

- (2) that the Uncompahgres are required to pay for their allotments

in Utah one dollar and twenty-five cents per acre out of the proceeds
arising from the sale of their reservation in Colorado.
Approved, August 5, 1897,
Tuos, RYAN,
Acting Secretary.

HOMESTEAD CONTEST—-PRIORITY OF SETTLEMENT.
- BEnyaMIN o, EUDAILY.

A contest against a homestead entry, on the ground of priority of settlement, must
fail if it appears that the contestant’s alleged acts of settlement were not fol-
lowed up by the establishment and maintenance of residence. -

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D) August 5, 1897, (J. L. MoG.)

On. October 11, 1893, Daniel Eudaily made homestead entry of the
NE. % of Sec. 1%, T. 27, R. 1 E., Perry land distriet, O. T.

On October 31, same year, Jawnes A. Benjamin filed contest affidavit
against Eudaily, alleging prior settlement,

A hearing was. had, as the result of which the local officers found in -
favor of Benjamin, ﬂle contestant, and rec ommendcd the cancellation
of Eudaily’s entry. - :

Eudaily appealed to your office, which, on August 15, 1895, revemed
the decision-of the local officers, and held Eudzuly entry intact, b.ub
ject to compliance with law.

Bmg;unm appealed to the Depfu“tment which, on August 3, ]896
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reversed the deelslou of your office, and directed the (,(mcelhtlon of
Eudaily’s entry.

Eudaily filed a motion for review, which was entered by departmental
letter of January 7, 1897; and arguments have beeu filed by counsel
for both parties.

In view of the allegations contained in said motlou, I have cansed a
careful re-examination of the testimony taken at the hearing to be
made. , ' ‘

The departmental deecision heretofore rendered found as a fact that
Benjamin first went on the land on September 21,1893; on the 24th he hauled lumber
. for a house, which he finished October 1, and in whicl he established residence
October 5.

The motion for review earnestly contends (in substance) that Benja-
© min’s acts in connection with the land, prior to the date of Eudaily’s
entry (October 11, 1893), were not sufficient to constitute such “ settle-
ment” as would confer upon him a superior right thereto, and insists
that the testimouy taken at the hearing shows that such was the fact.

A careful re-examination of the tea’mmony shows the same to have
been in substance as follows:

The contestant, Ben_]amm testified that he was an unnnnled man,
and by oceupation a farmer; that he first went upon the land in con-
troversy on September 21; hauled lumber for a house on September 24;
had a house enclosed about October 1; established residence therein
on October 5; and it has been his residence ever since. The house
measures eight by ten feet. Started a well which he had dug about
two feet deep by October 11 (when Eundaily made entry). The house
has a floor—which contestant put in some time in the summer of 1894;
prior to that it had only a dirt floor; after finishing the hiouse (in Octo-
ber, 1893), contestant had some lumber left over, with which he put up
a bedstead; first put a stove in the house on the 28th of February,
1894; put a window into the house about IFebruary 1, 1894; the cracks
were not battened up, or only partly so; “in some places you probably
could?” see through the house from side to side by looking through the
cracks; ¢ there was no place left in the roof of the house for a flue or
a stove-pipe during the winter of 1893”; doesn’t know that he slept in
the house a single night during the months of November or Decewber,
1893, or January, 1894; there was no bed in the house until the latter
part of February, 1894 no furniture of any kind until that date; in
March, 1894, contestant broke about two acres of the land.

A.J. H uuter, witness for contestant, resides on a quarter-section
cornering upon the one incontroversy; corroborates the testimony here-
~ tofore given as to the house and its condition and contenis; the house
as originally built, proved, when the subdivisional sarvey was made, to
be fifty or sixty yards west of the west line of the tract in coritroversy,
and contestant moved it onto said land; and witness thinks ¢ ten dollars
would buy the lumber in the house—twelve dollars at the outside”;
witness ‘“‘never saw any articles of furniture in the house except the
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little frame nailed up against the wall” for a bunk; does not know
where contestant slept, but he usunally came from the town of Black-
well”; does not know that he ever slept a nlght on the ghlm, but haq
“seen him there” a number of timés.

W. P. Cunpvingham, witness for contestant, lives half a mile north of
the tract in controversy; testified to the same improvements heretofore
mentioned; does not know whether contestant ever qtald 2 night on the
tract in controverby

Q. Did you ever see M. Benjamin on this land?—A. Yes, sir.

Q. What have you seen him doing?—A. Principally gassing when I was over there
(page 11).

The testimony sbows that Eudmly was a poor man, with a wife and
©ten children; on September 19, 1893, the Tuesday after the opening of
the Territory, two of his boys, for him, plowed several furrows—one (at
least) clear around the land—¢to show that somebody was there”; at
a later period, but before winter set in, a little more plowing was done;
nearly all the winter after the entry he was sick, being confined to bed
. with cancer for eight weeks of the time; he took up his residence on-

the tract with his family, on March 2, 1894 (five months and twenty one
days after making entry).
~ Certaiv rulings have hitherto been made and adhered to by the
Department, in pursuance of the provisions of the homestead law,
which it will be important to bear in mind in connection with this case:

{(1). As bearing upon Eudaily’s entry:—That he had six months from
the date of said entry within which to establish actual residence; and
the fact that he did not establish-residence until near the expiration of
that period, and that the improvements made by him within that period
were not extensive or expensive, do not militate against his good faith

_nor call for the cancellation of his entry. (See Bennett ». Baxley, 2

L. D., 151; Baxter », Cross, ib., 69; and many cases since.)

(2). As be‘muo upon Beuu]amm’% c]'um based upon his 'ﬂleged settle )
ment prior to the date of Eudaily’s entry

That in case of an attack upon a homestead entry, based upon alleved priority of
settiement, it is incumbent upon the contestant to show that his acts of settlement
were followed by the establishment of residence on the land. North Perry Town-~
site et al. v. Malone, syllabus—23 1. D., 87.

In other words, as was said of the contebtant in the case of M(,Innes
. Cotter (21 L. D,, 97):

The only ground upon which he can stand being that of prior settlement, it became
incumbent upon him, in order to present such u case as would lead to the allowance .
of his entry, to show not only prior settlement (siuce settlement itself’ confels no
right to any one), but continuous 1esxdeuce )

Furthermore, any person contestmg an euntry on the ground of settle- .
ment prior to such entry, must show, by a preponderance of ewdence,
a prior valid settlement right.

The burden of proof is upon the contestant to show that his settlefnent antedates

both the entry and settlement of the contestee; and if he failsto thus show such
priority the entry must stand. (Sumuner v. Roberts, syllabus, 23 L. D., 201.)
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The testimony, in my opinion, clearly disproves the contestant’s
claim that he established a bona fide residence upon the land prior to
October 11, 1893 (the date of Eudaily’s entry). Certainly Benjamin
has failed to prove, by a preponderance of evidence, “continuous resi-
dence” after October 11, 1893.

I therefore concur with and affirm the decision of your office, dated
August 12, 1895, dismissing Benjamin’s contest, and recall and revoke
the departmental decision of August 8, 1896, duectlng cancellation of
Eudaily’s entry. Said entry will therefme remain intact, subject to
the entryman’s future compliance with Iaw. :

STATE SELECTIONS—ADVERSE SETTLEMENT CLAIMS.
STATE OF MISSISSIPPI

The act of June 20, 1894, anthorizing the selection of lands for University purposes,
restricts such seleetion to nnoeeupied and uninbabited lands, and also provides
for the issuance of patent for the lands so selected; and it must therefore be held
that nptil patent issnes on said selections, the Department retains jurisdiction
to inquire into the status of the lands at date of selectlon with 1espect to
alleged adverse settlement rights. )

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) : August 9, 1897. : (F. W. C))

I am in receipt of your office letter of May 26, 1897, relative to list
No. 1, of selections made by the governor of the State of Mississippi
on May 10, 1895, of certain lands for State University purposes under
_ the act of June 20, 1894 (28 Stat., 94).

The act under whlch said selectlons were made provides as follows:

That the governor of the State of Mississippi be, and he is Lereby, anthorized to
select out of the unoceupied and uninhabited lands of the United States within the
said State twenty-three thonsand and forty acres of land, in legal subdivisions, being
a total equivalent to one township, and shall certify the same to the Secretary of the
Interior, who shall forthwith, on receipt of said certificate, issne to the State of
Mississippi patents for said lands: Provided, That the proceeds of said lands, when
sold or leased, shall he and forever remain a iuud for the use of the University of
Mississippi.

Under this act it w1]1 be seen, that the State is restricted in its selec-
tion to unoccupied and uninhabited lands. In the list under considera-
tion the governor made selection of 23,007.89 acres from lands formerly
reserved for naval purposes, and restored, under act of March 2, 1895 (28
Stat., 814), upon certification by the Secretary of the Navy on May 14,
1895, that said lands were no longer needed for the purposes reserved,

- In restoring these naval reserve lands, the act of March 2, 1895, supra,
~ granted a preference right of entry for six months from the date of the
passage of that act, under the provisions of the homestead law, to.all
bona fide settlers who had made improvements and were residing upon
any of the agricultural lands in said reservation. The question as to
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the right of the State to make selections of these lands was considered
in departmental decision of June 3,1895 (20 L. D., 510), in which it was
held that selection might be made of any of the lands restored by.said
act of March 2; 1895, except those situated on Back Bay vear the city
of Biloxi, which were to be disposed of under the townsite law. .

The act of March 2, 1895, provided for the appraisement of agricul-
tural lands ordered restored, and required the homesteader in making
entry of said lands to pay for the same not less than the value deter-
mined by the appraisement. Notice of the restoration under this act
was, therefore, not given until after the lands had been duly appraised,
which appraisal was approved by this Department August 21, 1895, .
and notice of the restoration was first published September 91, and
November 1, 1893, named as the day on which applications to enter
said lands would be received. ‘

Following the decision of June 3, 1895, supra, your office submitted
for approval a list of the lands selected by the governor on May 10,
1895, which list was returned by departmental letter of November 2,
1895, not reported, with instructions to give notice of the State selec-
tion and to advise persons claiming adversely to the State that they
must present their claims on or before December 12, 1895, after which -
date the State selection would be acted upon with the view to the
approval of the same,

This notice, it appears, was regularly given, under which six claims

were presented and the parties all alleged settlement prior to the State’s =

selection on May 10, 1805. The tracts claimed by these parties were
eliminated from the selection made by the governor of the State and,
thereafter, the list was approved on January 30, 1896, whieh directed:
the issue of the patents to the State for the lands covered by said list.

Your office letter now under consideration informs me that although
said list was approved on January 30, 1896, patent has never issued
thereon, and that a number of applications have been received from
the local office at Jackson, Mississippi, from persous desiring to make
entry of lands covered by said approved list under the homestead laws,
in which the applicants alleged that they settled upon the lands long
prior to the selection by the State-and have since made the lands settled
_upon their homes having occupied and cultivated the same. ‘

Asthe act of June 20, 1894, supra, under which the State’s selections
were made, restricted selection to unoccupied and uninhabited lands,
and as patent has not been issued npon the approved list, the