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DECISIONS

RELATING TO

THE PUBLIC ILANDS.

FINAL PROOF—SUPPLEMENTAL EVIDENCE.
- GEORGE C. TAYLOR.

It is the duty of the General Land Office to require supplemental proof, where the
testimony, as submitted, is evasive and incomplete, ’

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 7, 1890.

I have considered the case of Geo. C. Taylor on his appeal from your
office decision of November 20, 1888, rejecting his final proof for his
pre-emption cash entry for W. 3 NE. 1 and E. § NW, £ Sec. 22 T. 119
N., R. 55 W., Watertown, Dakota.

Proof was rejected tor the reason ¢ that the improvements and culti-
vation shown are not conclusive of good faith,” but claimant was al-
lowed sixty days in which to furnish ¢“new proof without publication,
‘satisfactorily showing full compliance with law in good faith.”

Olaimant made no attempt to comply with said order but appealed
instead to this Department. The ground of his appeal is substantially
that his final proof is sufficient. '

The answers on final proof are as brief as it was possible to make
them. In reply to the question  What improvements have you made
on the land since settlement, and what is the value of the same?”
claimant answered——¢ House eight by ten, five acres under cultivation.”
He does not say what kind of a house, nor does he give any value. The
house might be a very poor dug-out, a very temporary sod house, or a
frame shanty of the most flimsy description for all that the proof shows
to the contrary, and your office might well consider his failure to fully
describe the house or to tix a value on the improvements as an evasion
which required explanation. )

Again he answered that he had used the land for agricultural pur-
poses and yet in reply to the question ‘ How much of the land, if any,

14639——yvo1 10——1 1
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have you broken and cultivated since settlement, and what kind and
quantity of crops have you raised?” he answered “ five acres,” again
evading a full reply to the guestion.

Not only is your office justified in requiring supplemental proof in
cases where such evasions and incomplete answers are given, but it is
your duty to do so.

Claimant’s ancorroborated affidavit filed with his appeal ean not in
any sense be considered as a compliance with your order.

Your said decision is affirmed.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
. GENERAL LAND OFFICE,
Washington, D. C., January 3, 1890,

Registers and Receivers.

Referring to instructions to the local officers at Huron, S, D., dated
September 22, 1884 (3 L. 1., 120), you are hereby directed to discon-
tinue the practice of forwarding to this office the records of contests
dismissed by you for want of prosecution, exceptin eases in which hear-
ings have been ordered by this office or final proof has been offered, or
the charges are of such a character that, in your judgment, they should
be investigated in the interest of the government.

Papers retained by you in accordance herewith must be carefully
preserved so that those relating to any particular case can be forwarded
if deemed material to the proper adjudication of any matter arising in
relation to such ease.

Respectfully, L A G
EWIS A. GROFF,

Commissioner.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D, C., January 6, 1890,
The following circular is re-issued for the benefit of those concerned.
: LEwis A. GROFF,
Commissioner.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., July 16, 1885.
Register and Receiver. )

i

Gentlemen: All official returns, communications, and letters' on business of every
kind sent to the General Land Office, will be folded in the form of this circular and
indorsed in 2 plain, neat handwriting, with the name of the office, date of transmis-
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sion, by whom sent, 4. e., Register or Receiver, or Register and Receiver, with a brief
statement of the contents.

Daplicates for patents delivered, relinquishments, contested cases, and all other
matter not pertaining to your monthly or quarterly returns, must be sent up by sepa-
rate letter and not inclosed in the same package with returns.

The official inconvenience found to result from the practice of embracing more than
one subject in a letter induces me to direct that in every case hereafter you will
make each subject the contents of a separate letter. Do not oceupy toe much space
in giving contents of letters. In transmitting contested cases always give the names
of the parties in the brief, instead of the number of the entry, but in the letter itself
you should give name, number, and description of land, and state the nature of the
claim, The same in forwarding applications for repayment, to change or amend an
entry, ete. Leave sufficient space at the top and bottom for our number and date of
receipt.

Although instructions have heretofore been forwarded to your office, communica-
tions continue to arrive withont being briefed. This circular is intended to cover all
communications, and you are expected to comply strictly with its requirements.

As all papers received at this office are systematically filed, you can not be too
careful in following all instractions. You will find inclosed a paper folded and
spaced for your guidance.

Very respectfully,
WM. A, J. SPARKS,

Commissioner.

TUCKER v. NELSON.

Motion for the review of the departmental decision rendered in the
above entitled case October 26, 1889, 9 L. D., 520, denied by Secretary
Noble, January 9, 1890.

MILLE LAC INDIAN LANDS—ACT OF JANUARY 14, 1889.
Davip H. RoBBINS.*

The cession by the Indians of their right of possession or occupancy is a condition
precedent to the right of proceeding, under the proviso to section 6, act of Janu-
ary 14, 1889, with entries made on lands covered by said right; and no steps can
be taken toward perfecting such entries, or disposing of said land until such ces-
sion has been obtained, and accepted and approved by the President.

Secretary Noble to the Commissioner of the General Land Office, January
8, 1890.

May 25,1883, David H. Robbins made «goldiers and sailors” home- -
stead entry (Revised Statutes, 2304), No. 3273, for lots 1, 2 and 3, and
the NW: 1 of SW. % of Sec. 28, T. 43 N., R. 27 W., Taylor’s Falls dis-
trict, Minnesota. This entry conflicted as to said lot 1 with the prior
Homestead entry of Show-Vash-King, No. 6239, on which final certifi-

* This decision was rendered on the recall of the departmental decision of April 10
1889, 8 L. D., 409. ;
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cate had been issued September 2, 1879, and because of this conflict,
your office, by letter of May 15, 1886, directed the local officers to *in.
form Robbins, that he will be allowed sixty days to show cause why
his entry should not be canceled to the extent in confliet.”

In response to a notice served on him, pursuant to said direction of
. your office, Robbins, July 10, 1886, filed with the local officers a paper,
entitled as follows:

BerorE THE U. 8. LaND OFFICE,
Taylor’s Falls, Minn.

In the matter of appeal and showing cause why the claimant’s title should not be
canceled to the extent of lot 1 embraced within his homestead entry.

In said paper it is not claimed that your office erred in requiring the
claimant to show cause, but several reasons are assigned why the entry
of Robbins should not be canceled as to lot 1, and among them, that
Show-Vash-King had not improved and resided upon the land embraced
in his entry as required by law. Said paper, therefore, although enti-
tled an ¢ appeal,” as well as a‘ showing cause,” is notin fact an appeal
from the order of your office to show cause, but a compliance therewith
The matter set up in said paper, as ‘ cause why” the entry of Robbins
should not be canceled to the extent of the said conflict, is ground for
contest of the entry of Show-Vash-King, and, if presented by atfidavit,
duly corroborated, a hearing should be ordered thereon, after notice
according to law. The entry of Show-Vash-King, being a subsisting
entry of record, segregated from the public domain the land covered
by it, and, untll duly canceled on proceedings instituted for that pur-
pose, no part of said land was open to another entry.

It is recited, however,in your said office letter, that the landsinvolved
in this case are ¢ within the Mille Lac Indian 'Reservation, the lands in
which were withdrawn from disposal of any kind by letter of Augnst 1,
1884, pursuant to a clause in the act of July 4, 1884,...... until after
further legislation by Congress.” The papers in the case have been
transmitted to this Department and among them is an argument by the
attorneys for Robbins, in which it is contended, that the aet of January
14, 1889 (25 Stat., 642), is the ¢ further legislation” referred to in your
office letter and that said act, so soon as it became a law, removed the
bar created by the act of July 4, 1884, to the patenting or other dis-
posal of said lands. While, as above seen, the case is not regularly be-
fore this Department on appeal, yet as it is important that there should
be a speedy determination of the operation of the act of 1889 as to entries
on said lands, I will proceed to consider the same, as it is competent and
proper for this Department to do in the exercise of its supervisory au-
thority over all proceedings insfituted to acquire portions of the public
lands.

The «Mille Laecs” are a band of the Chippewas, and the ¢ Mille Lac?”
Indian reservation in Minnesota was created by treaty concluded, Feb-
. ruary 22, 1855 (10 Stat., 1165) with the Mille Lacs and other bands of
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:

Chippewas. The lands embraced in said reservation were set apart by
said treaty as a * permanent home?” for the ¢ Mille Lacs,” but subse-
quently by the treaty of March 11, 1863 (12 Stat., 1249), said reserva-
tion (and others established by the treaty of 1855) were ceded to the
United States. By said treaty of 1863 other lands were reserved for
said Indians in lieu of those ceded and there were various stipulations
therein as to clearing lands, building houses for chiefs, ete., in consid-
eration of said cession. -

By still another treaty, entered into May 7, 1864 (13 Stat., 695), in
consideration of the cession aforesaid, additional lands were set apart
and the sums of money to be expended by the government for the In-
dians were particularly set forth. By the twelfth article, however, of
both the treaty of 1863 and that of 1864, it is provided :

That owing to the heretofore good conduet of the Mille Lac Indians, they shall not
be compelled to remove so long as they shall not in any way interferes with or in any
manner molest the persons or property of the whites.

By letter, addressed toSecretary Teller, under date of April 26, 1832,
Honorable Hiram Price, Commissioner of Indian Affairs, explains the
¢ good conduct” of the Mille Lacs, referred to in said proviso, as follows:

At the time of the outbreak of the Chippewas in 1862, under the famous chief Hole-
in-the-day, resulting from the efforts of southern secession agents, operating throungh
Canadian Indians and fur-traders, when the devastation of the whole country there
waas threatened, and the massacre of the entire population, the Mille Lac bands being
urged to join with Hole-in-the-day, positively refused, and not only remained loyal to
the guvernment, but assisted so far as they found it within their power to prevent a

. general Indian war. (House Ex. Doe., No. 148, 48th Cong., 1 Sess.)

It is to be noted, that both said last named treaties were made during
the progress of the late war (one in 1863 and the other in 1864), and the
consideration on which the Mille Lacs were granted immunity from re-
moval, was not only the consideration already performed of their past
(¢ heretofore ”) good conduet, but the consideration to be performed in
the future, namely, the continuance of that good conduct. Their good
conduet prior to the treaties of 1863 and 1864 consisted in not interfer-
ing with or molesting the persons or property of the whites by joining
in the outbreak with the remainder of the tribe in 1862, and “in assist-
ing to prevent a general Indian war,” and their future good conduet
stipulated for, it is reasonable to suppose, was the continuance of their
past good conduet in not so interfering or molesting. The war lasted
abont two years after the original treaty of cession in 1863, and neither
during that time (when their good conduct was most important to the
government), nor sinee, does it appear that they have acted in such a.
manner as to justify a forfeiture of their right of continued possession
or occupancy of their original reservation guaranteed to them under
said treaties. (Letter of Commissioner Morgan of July 1‘2, 1889, filed
with papers in this case.) .

Two views have been expressed as to who are the ¢ whites” to whom
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reference is made in said provise to article twelve of said treaties. Com-
missioner Price, in his letter mentioned above, says:—

Manifestly, I think, reference was intended to the white settlers occupying the sur-
rounding country, their neighbors especially, for there could have been no whiteslaw-
fully living npon the reservation at that time, and it was hardly intended in anticipa-
tion of the entry and settlement of the whites upon the reservation, and witha view of
their protection ; for the Indians being in oceupation, the introduction of whites into
their midst would unquestionably result in conflict at once; indeed, itis not difficult
to see that such eommon occupancy by Indians and whites would be quite impossible.
The Indians were there, and until they were removed, either by their own counsent,
or by reason of the forfeiture of their right of occupancy, the whites manifestly must
keep out.

un the other hand, Secretary Chandler, in the case of Frank W.
Folsom (decided March 1, 1877, but not reported), says:

That s«id proviso did not in his judgment, ¢‘ exclude said lands from sale and dis-
posal by the United States. It was anticipated, evidently, that these lands would
be settled upon by white persons; that they would take with them their property
and effects ; and it was provided that so long as the Indians did not interfere with
such white persons or their property they might remain, not because they had any
right to the lands, but simply as a matter of favor,”

The fact before adverted to, that the treaties were made during the
war and long before it closed and the said proviso therein in favor of
the Mille Lacs was in part consideration of their past good conduct in
not interfering with the persons and property of whites who evidently
lived outside their reservation, tends, in addition to the reasons as-
signed by Commissioner Price, to support the view expressed by him,
that the future good conduct stipulated for by the government was in
reference to the persons and property of whites living outside the res-
ervation. Secretary Schurz seems to have been of this.opinion, as by
letter of May 19, 1879, entries which had been allowed in large numbers
under the decision in the Folsom case were directed to be canceled.
Subsequently, however, Secretary Teller, by letter of May 10, 1882,
stated, that he felt ¢ constrained to substantially adhere to the decision
made by Secretary Chandler” (Folsom case), and, Angust 7, 1882, or-
dered the re-instatement of said entries canceled by order of Secretary
Schurz,  Your office, then, by letter of August 15, 1882, instructed the
local officers to re-instate said entries, and, in a letter from Commis-
sioner McFarland to Secretary Teller, under date of April 25, 1884, in
response to a resolution of the House of Representatives of March
21, 1884, calling on this Department for information as to the status of
the Mille Lac lands, after giving the history of said reservation up to
said letter of August 15, 1882, it is said:

No order or instructions appear to have been issued by this office to the local office
regarding the allowanece of entries or filings on said lands, save the letter addressed
to them August 15, 1882, re-instating the soldiers additional entries above referred
1o, and it would seem therefore that from the entries and filings allowed by them in
1882, 1883 and during the current year, that without waiting for instructions from

this office in the premises and as previously ordered, said officers have been actiag
mpon their own judgment. (House Ex. Doe., 148, 48th Cong., 1st Sess.)

-
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Congress thereupon, in view of the condition of affairs disclosed by
said response to said resolution provided by the act of J uly 4, 1884
(23 Stat., 89), that said lands “ shall not be patented or disposed of in
any manner until further legislation by Congress.” (Robert Lowe, 5
L. D., 541). By this act, Congress did not undertake to annul or set
aside entries made on said lands or devest rights (if any) acquired
therein, but only directed, that the status quo be maintained * until
further legislation” The power of Congress to do this and the pro-
priety of so doing under the circumstances, can not be successtully
questioned. As said by Commissioner Price, in his letter of April 26,
1882, \

That their (the Mille Lace’) position since the cession of their reservation in 1863,
has been an anomalous one is manifest. . . . . . The feebls tenure by which
they have held their lands has been a great obstacle to their advancement. Their
present reservation, being rieh in pine lands, is the envy of the lumber men, and as
long as the Indians occupy their present anomalous position, the pressure for their
removal will continue, and it is to be feared the evil influences that have heretofore
been Lrought to bear upon them to effect a forfeiture of their rights will also con.
tinue, until they are reduced to a state of utter depravity and helplessness.

The attention of the Department and of Congress has been from time to
time called to their condition with a view to seeuring their removal or, in case of
their remaining, such legislation as shall secare to them a proper share of the reserva-
tion in severalty . . . . They have ever manifested the strongest objection to
removal . . . . Possibly, a liberal reward would induce them to yield, and
the effort should be made.

By the first section of the act of January 14, 1889, the President is
directed within sixty days after the passage of the act, to appoint three
commissioners, ¢ whose duty it shall be, as soon as practicable after
their appointment, to negotiate with all the different bands or tribes of
Chippewa Indians in the State of Minnesota, for the complete cession
and relinquishment in writing of all their title and interest in and to
all the reservations of said Indians in the State of Minnesota, except,
ete” Ttis then provided in said section one, that ¢ such cession and
relinguishment shall be deemed sufficient, if assented to in writing by
two-thirds of the male adults over eighteen years of age” of each band
occupying a reservation, and, ¢ for the purpose of ascertaining whether
the proper number of Indians assent,” that a census be taken, and ¢ the
acceptance and approval of such cession and relinquishment by the
President of the United States shall be deemed full and ample proof
of the assent of the Indians, and shall operate a complete extinguish-
ment of the Indian title.” The census having been taken and the ces-
sion and relinquishment ¢ obtained, approved and ratified, as specified
in section one, provision is then made in section three for the removal
of the Indians. Section four provides for the survey, after cession, of
the lands ceded, and the examination and classification thereof as
¢ pine” and ¢ agricultural” lands. = By section five, it is directed, that
the ¢ pine” lands be disposed of by sale at publie auction, or by private
cash sale where not bid off at such anction, and by section six, that
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the “agricultural” lands “ be sold to actual settlers only under the
provisions of the homestead law,” with the proviso—

That nothing in this act shall be held to authorize the sale or other disposal under
its provision of any tract upon which thereis a subsisting, valid pre-emption or home-
stead entry, but any such entry shall be proceeded with under the regulations and
decisions in force at the date of its allowance, and if found regular and valid, patents
shallissue thereon. :

(The remainder of the act provides for the appropriation of the pro-
ceeds of the disposal of the lands under its provisions for the benefit
of the Indians.) :

It is contended, that under this proviso enftries on said lands may be
at once proceeded with. This contention, in my opinion, can not be
sustained. Taken by itself, the language of the proviso might author-
ize such an interpretation, but it must be construed as a part of and m
connection with the entire act and in the light of the treaty obligations
of the government, which are fully recognized by the provisions of sec-
tion one of the act. By providing in said section one for ¢ the complete
cession and relinquishment of all their title and interest,” Congress rec-
ognizes that the cession by the treaty of 1863 was not a ‘ complete”
cession, but that the Mille Lacs still retained an interest, the right of
occupancy during good behavior, by virtue of the proviso to that effect
to section twelve of said treaty. While the condition in said treaty pro-
viso as to eontinued good eonduct, is not limited to the period of the
war, yet it is probable, from the fact said treaty was made during the
war and two years before its close, that Congress had primarily in view

. in said proviso the maintenance of the attitude of friendly neutrality to
the United States during the continuance of the war, which these In-
dians had prior to said treaty voluntarily assumed in opposition to the
remainder of their tribe. Congress by the elaborate provisions in sec-
tion one of the act of 1889 for the cession and relinguishment by these
Indians of their remaining interest, shows clearly that in enacting said
law it was mindful of the obligation incurred in time of need and that
the government will not, when the exigency has passed, repudiate an
obligation entered into under such circumstances and on such a con-
sideration.

I am, therefore, of the opinion, that the cession by these Indians, as
provided for under section one of said act, of their remaining interest
in these lands, namely, the right of possession or occupancy during
good behavior toward the whites, is a condition precedent to the right
to proceed, under the proviso to section six of said act, with entries
made on said lands, and that no steps can be taken towards perfecting
said entries, or otherwise disposing of said lands, until said cession
has been obtained, “and accepted and approved by the President.”
(It is not necessary hérein to pass upon the question of the validity or
present status of said entries as affected by the right of occupancy of
the Indians.)
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By letter of Hon. T. J. Morgan, Commissioner of Indian Affairs, dated
July 8, 1889, papers regarding the proposed construction by certain
lumber-men of a canal through sections 17, 20 and 29, T. 42 N,, R. 26
W., which is a part of the “ Mille Lac” reservation, ¢ the ‘object. being
to raise the water in Rum river for logging purposes,” have been re-
ferred to this Department, with request that they be considered in
connection with this case. It appears from these papers, that said
proposed canal would lower the water in Mille Lac lake about four feet
and greatly injure its beauty, and lessen, if not destroy, its ntility, and
is bitterly opposed by both the Indians (Mille Lacs) and the white set-
tlers near it. There seems to be no pretence of authority for digging
this canal. It is, therefore, directed that the proper Indian agent be
instructed to at once give this matter his personal attention, and take
the necessary steps to protect the rights of the Indians and all parties
concerned.

HOMESTEAD—SECOND ENTRY.
CLEMENT SPRACKLEN.

The right to make a second homestead entry may be accorded when the first, through
no fault of the entry-man was made for a tract covered by a prior bona fide pre-
emption claim.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, Jonuary 9, 1890,

This is an appeal by Clement Spracklen from your office decision of
December 4, 1888, refusing his application to amend his homestead en-
try, made December 28, 1887, for the S. 4 ofthe NW. 1, the N. & of the
SW. 1, See. 25, T. 29 N., R. 50 W,, Chadron, Nebraska.

By said application, dated April 24,1888, sworn to and corroborated,
Spracklen asks that his entry be so amended as to include, in lien of
the tracts named, the N, 4 of the NW. 1, Sec. 33, the SW. £ of the SE.
4 and the SE. } of the SW. £, Sec. 28, in the same town and range.

The said application sets out that he (Spracklen) went to the land de-
seribed in his said entry in December, 1887, and found a house thereon,
but was informed that one Frank Pinkerton, who had built said house,
had allowed the three months following his settlement to elapse with-
out filing for said land ; that he then went to the local office, and find-
ing that the plat book showed the same to be vacant, made the said
entry; that when he went to improve said land ¢ he for the first time
found that the plat book was erroneous, as the said Pinkerton showed
his receiver’s receipt, dated June 25, 1887;” that upon again going to
the local office he found that “the other records showed Pinkerton’s fil-
ing to be in range 49, except one book shows the filing to be in range
50, the same as the receiver’s receipt;” that Pinkerton has complied
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with the law *in the matter of settlement and residence;” that he
{Spracklen) has neither abandoned, relinquished, nor agreed to relin-
quish in the interest of another his said entry ; that he would not have
‘made the same, if the claim of Pinkerton had been of record, and that
he appliesin good faith to amend.

The register and receiver certify by endorsement ¢ that the appli-
cant and his witness are credible persons,” and that  the statements
as to the plats and tract-book are correet,” although Pinkerton’s orig-
inal filing can not be found in the local office. They recommend that,
if said filing “covers the land described, this application should be
granted.”

It appears by the decision appealed from that the records of your of-
tice show that Frank E. Pinkerton filed pre-emption declaratory state-
ment June 25, 1887, alleging settlement the day before, upon the tracts
described in Spracklen’s entry, and that the land which he seeks to
enter in lieu thereof is vacant. )

The case at bar is in all material respects parallel to that of James
A. Harrison (8 L. D., 98). In that case the Department held that the
right t0 make a second homestead entry should be accorded when the
first, through no fault of the entryman, was made for a tract covered
by a prior bona fide pre-emption claim,

The application of Spracklen is in effect an application to make sec-
ond homestead entry. In the abseunce of a valid adverse claim, and
under the authority cited, the same shounld be allowed.

Spracklen’s existing entry will therefore be canceled without preju-
dice, and he will be permitted, within a reasonable time after notice
hereof, to enter, in lieu of the land covered by said entry, the tracts
described in his said application.

The decision appealed from is reversed.

TIMBER CULTURE CONTEST—CULTIVATION—PLANTING.
COSTELLO », JANSEN.

No fixed rnle can be laid down as to what shall constitute satisfactory cunltivation.
The character of the soil, the nature of the season, the age and kind of trees
planted, as well as various other conditions are entitled to due consideration
in each case.

‘Though subsequent transplanting may be necessary in order to secure the requisite
growth and number of frees, such fact does not warrant a finding of either bad
faith or improper planting.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 9, 1890.

I have considered the case of John Costello ». Anders Jansen upon
appeal of the former from your office decision of June 30, 1388, dis-
missing his contest against the timber culture entry ot the latter for
SE. % Sec. 3 T. 102 N., R. 68 W., Mitchell, Dakota land district.
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The entry in controversy was made December 30, 1831, and on Jan-
uary 6, 1886, affidavit of contest was filed.

Hearing was concluded April 3, 1886, and the local officers decided
in favor of contestant. Your office on appeal reversed their decision.

The afidavit of contest alleged ¢ that during the third year after
entry claimant failed to plant five acres on said tract in a workmanlike
manner, and that during the fourth year after entry he failed to culti-
vate the first five acres planted to seeds and also failed to plant to trees
seeds or cuttings the second five acres broken, and up to date hereof.”

The evidence is somewhat conflicting, but upon the first charge, viz:
that claimant failed to plant the first five acres in a workman-like man--
ner, the evidence is conclusive that it was planted to box elder seeds
in hills about four feet apart each way and that the ground was at the
time in a good condition, and that 2500 or more of these seeds grew and
were at the time of the contest of various sizes from two to twenty-six
inehes high, so that it may be said the evidence fails to sustain this
charge.

The next charge is that during the fourth year after entry he failed
to cultivate this first five acres. In regard to this, contestant and sev-
eral witnesses state that upon an examination of the ground, made just
Dbefore contest, it did not show any indication of cultivation, and several
of them say they passed over or by the land one or more times during
the summer of 1885, but noticed no cultivation. On the other hand
elaimant’s agent and each of his witnesses testify to the fact of its cul-
tivation, the agent fixing June 16th and 17th as the days upon which
he cultivated it with a two horse cultivator, and it further appears that
the trees were in a thrifty condition and, considering the unusuaily dry
season, had made a good growth, No certain rule can be fizxed for the
kind of cultivation which must be governed largely by the character of
the soil, the kind of season, the age and kind of trees and various other
contingencies, but it is obvious that if following an unusually dry season,
trees planted as seeds the fall before, are found tohave been cultivated
at all and have made a good growth, are ali alive, and that there is a
stand of from two to four thousand on five acres, the cultivation has
not been so defective as to warrant the cancellation of the entry.

The testimony shows that the agent for claimant bad employed
another to plow the second five acres which had been sowed to flax, but
he failed to do so until after the ground froze up, but the ground hav-
ing thawed outin the latter part of December the said agent went there
with several men and plowed six strips across said five acres,each about
five feet wide, and in a furrow marked out in the center of each strip he
drilled in, quite thickly, box elder seeds. These strips were geparated
from each other by spaces of flax stubble from twelve to fifteen feet
wide.

The second five acres cahnot of course be allowed to remain in the
condition shown by the evidence, for final proof showing timber grown
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in rows a rod or more apart, and with the trees so close together as
shown by the evidence in this case would not be accepted, but the evi-
dent intention is to plow out these spaces in the spring and the super-
numerary trees which may comeupin the rows may then be transplanted
in such a manner that the proper growth and number of trees may be
had by the time in which it is required that final proof be made.
Claimant’s agent after learning that the land had not been plowed as
per contract, evidently made an earnest effort to get the second five
acres planted. '

Nothing impeaching claimant’s good faith has been shown in the
record, and I am of the opinion that the evidence does not sustain the
charges made in the affidavit of contest.

Your said decision is aceordingly affirmed.

REPAYMENT—DESERT ENTRY.
W. 8. JACKSON.

Refurn of the first installment paid on a desert entry cannot be allowed on the gronnd
that water for the purpose of irrigation is not obtainable, where no effort look-
ing toward reclamation is shown. ’

First Assistant Secretary Chandler to the Commissioner of the General
. Land Office, January 9, 1890,

October 24, 1885, William S. Jackson made desert land entry, for
Sec. 6, T. 13, R. 60, Uheyenne district, Wyoming Territory.

August 29, 1888, he applied for repayment of $160.28, part of the
purchase money of said land paid by him as required by law on making
said enfry, and as ground for said application states, under oath, that
when he made said entry

He had only Deen in said Territory a few days . . . . . notover three or four,
and during that time he met and became acquainted with a number of land locating
agents, who argued, persuaded and induced him to believe that any of the lands in
said Territory could be reclaimed by the most superficial irrigation, and that the same
had been and could be done by erecting small wind-mill pumps over driven wells in
the center of each quarter section of said land, together with the slightest cultiva-
tion; that said land is located at least several miles from any living stream of water
and it would be impossible to irrigate the same except by a regular system of water
works or wells with some kind of power pumping apparatus; and that after ascer-
taining the true intent of said law (the desert land act of March 3, 1877,) he wholly
abandoned the idea of attempting to irrigate said land.

Your office by decision of October 31, 1888, denied. the application and
held the entry for cancellation, and from the denial of the application
Jackson now appeals to this Department.

Repayments cannot be allowed by this Department in the absence of
statutory authority therefor. (Elijah M. Dunphy, 8 L. D., 102; Am-
brose W. Givens, ib., 462.) By the second section of the act of June
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16, 1880 (21 Stat., 287), repayments are authorized to be made in cases
of desert land and other entries canceled for conflict, or where ¢ from
any cause” they have been “erroueously allowed and cannot be con-
firmed.” The land in this case appears to have been unappropriated
public land of the character subject to desert land entry, and Jackson,
a qualified entryman and to have complied on making entry with all the
requirements of the law. The entry was not therefore ¢ erroneously
allowed.”

In the declaration filed by him under oath as required by law on
making the entry, Jackson sets forth, that he is ¢ by occupation a
lawyer” and ¢ became acquainted with the land by personal examina-
tion.” The alleged representations of the location agents were general,
relating to “ any of the lands in said Territory,” and did not refer specifi-
cally to the land entered, and the truth or falsity of said representations
would seem to have been readily ascertainable. He did not before entry
make any actual investigation as to what was necessary in order to re-
claim the land entered, and he does not allege that he has since entry
made any experiment for that purpose by boring wells or otherwise.
He states that ¢ after aseertaining the true intent of the law, he wholly
abandoned the idea of attempting to irrigate the land.” How soon after
entry he aequired this knowledge is not stated. He waited, however,
two years and ten months after entry, when the three years had nearly
expired, in which the law requires proof of reclamation and final pay-
ment to be made, before making his present application, and during all
that time the land had been kept by his entry segregated from the
" public domain, and, so far as his affidavit discloses, he had done nothing
whatever towards reclaiming or attempting to reclaim the land.

The action of your office in denying the application and canceling the
entry is affirmed. ‘

TIMBER CULTURE ENTRY~‘* DEVOID OF TIMBER.”?
CAROLINE B. BASsETT.

A natural growth of timber excludes land from timber culture entry, though such
growth may require protection from fire to renderit valuable.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 9, 1890,

I have considered the appeal of Caroline B. Bassett from the decision
of your office, dated June 6, 1888, holding for cancellation her timber
culture entry, of the SW. 1 of See. 30, T. 107 N,, R. 64 W.,5th P. M.
made January 27, 1888, at the Mitchell, Dakota, land office.

Your office held said entry for cancellation, because, from the state-
ment of the claimant, the land is not ¢ prairie land ” or land *¢ devoid
of timber,” and, hence, not subject to timber culture entry. The rea-
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son given is that there are ten or eleven acres of white ash and oak
timber on said land.

The appellant insists that she has theright to enter said land, for the
reason that said timber cannof be made valnable, unless it is protected
from fire, and that it would be as expensive to do this, as it would be
‘to raise timber from the tree seeds, seedlings or young trees, planted in
accordance with the provisions of the timber culture act of Congress
approved June 14, 1878 (20 Stat., 113).

It is quite evident that this contention of the appellant cannot be
maintained. The plain provision of the law is, that the land entered
thereunder must be exclusively * prairie lands, or other lands devoid
of timber,” and the applicant is required * to plant, protect and keep
in a healthy, growing condition” the land so entered.

In the case of Sellman ». Redding (2 L. D., 270), Mr. Secretary Tel-
ler held, that—

If the tract at any time was not subjéct fo entry on account of the natural growth

ot the timber on that secfion, the act of removing the timber would not bring the
land under the operation of the timber culture laws.

In the case of Box ». Ulstein (3 L. D., 143), Acting Secretary Joslyn
decided that, because ¢ many trees are small, and others burned off, or
cuf off, does not change the fact that nature has already done for the
section what the timber culture law was designed to do.” See also
Morehouse ». Oarey (4 L. D., 111); Kelley ». Thorpe (b L. D., 689);
L. W. Willis (6 L. D., 772); Moss ». Quincsey (7 L. D., 373) ; James Hair
(8 Li. D., 467); Tucker ». Nelson (9 L. D., 520).

The appellant asks that, in case she is not permitted to acquire title
to said land under the timber eulture law, she may be allowed to change
her entry to some other tract, that her said entry may be canceled, her
right restored, and fees, already paid, returned.

Said application is returned herewith for appropriate action by your
office. )

The decision appealed from must be, and it is hereby, affirmed.
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RAILROAD GRANT—INDEMNITY SELECTION—ENTRY.
NorTHERN PAcrFic R. R. Co. ». HALVORSON.

The right to select indemnity is not defeated by the fact that the land is within the
primary limits of another grant if the land is excepted from such grant, and va-
cant publicland at date of selection.

Land within the second indemnity belt, if subject to selection, may be selected, if a
proper prima facie basis is shown therefor, without waiting fer the final adjust-
ment of the grant within the primary limits and first indemnity belt.

The pendency of an appeal from the rejection of an indemnity selection excludes
from entry the land covered thereby. )

Secretary Noble to the Commissioner of the General Land Office, Janu-
ary 13, 1890,

I have considered the appeal of the Northern Pacific Railroad Com-
pany from the decision of your office, dated April 30, 1886, rejecting its
selection of the NE. 1 of Sec. 31, T. 131 N,, R. 40 W, 5th P. M., Fergus
Falls land distriet, Minnesota.

The record shows that said tract is within the six mile, granted, limits
of the grant for the benefit of the St. Paul, Minneapolis and Manitoba
(formerly St. Paul and Pacific, 8t. Vincent Extension, Railway Com-
pany, by act of Congress approved March 3, 1857 (11 Stat., 195). At
the date of the definite location of its line of road (December 19, 1871),
the land in question was covered by homestead entry, No. 247, made
June 15, 1869, by Sjur Sjurdson, which was canceled by your office on
June 11, 1877. This entry excepted the land frowmn said grant. Hastings
and Dakota Ry. Company ». Whitney (132 U. 8., 357).

The tract is also within the forty mile, or second indemity belt, with.-
drawn by your office letter, dated December 26, 1871, received at the
local land office on January 10, 1872,

On December 29, 1833, the Northern Pacific Railroad Company ap-
plied to select said tract, which application was refused by the local
officers, because the tract was within the granted limits of the first
namsed company. From this action of the local officers an appeal was
duly filed by the company. Afterwards, and while said appeal was
pending, to wit: on April 4, 1884, the local officers allowed one Liv.
Halvorson to enter said tract under the homestead laws, upon which
entry No. 8161 final certificate No. 3230 issued.

The ruling of your office that one company can not select land as in-
demnity within the limits of a grant to another company, if excepted
therefrom, was erroneous. The contrary was expressly ruled in the
case of the Northern Pacific Railroad Company v. Allers (9 L. D. 452).

It is stated in said decision of your office rejecting said company’s .
selection—

That any selection of lands within the second indemnity limits, under the joing

resolution made prior to an adjustment of the graunt, the ascertainment of the quantity
lost from the grant, the quantity of lieu lands selected or remaining subject to selec-
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tion within the first idemnity limits, and the precise extent of the deficiency, if any,
existing within the limits prescribed by the original granting act, must he prema-
ture. . . . In the absence of absolute knowledge of a deficit within the original
limits, selections within the second indemnity limits are not only premature, bub
illegal.

It is insisted by the company thiat under the terms of the joint reso-
lation of May 31, 1870 (16 Stat., 378), there are but two conditions
relative to the character of the lands to be selected, namely: 1st, They
must be in the odd numbered sections, and, 2d, That they must belong
to the United States. It is urged that said tract is of the character
described, and, therefore, properly subject to selection.

Said joint resolution of May 31, 1870, provides (inter alia), that—

In the event of there not being in any State or Territory, in which said main line
or branch, may be located, at the time of the final location thereof, the amouns of
1ands per mile granted by Congress to said company, within the limits prescribed by
its charter, then said company shall be entitled, under the directions of the Secretary
of the Interior, to receive so many sections of land belonging to the United States,
and designated by odd numbers, in such State or Territory within ten miles on each
gide of said road, beyond the limits preseribed in said charter, as will make up such
deficiency. :

It is further contended by the company that by the direction of this
Department, dated July 11, 1883 (Vol. 41, Land and Railroad Records,
p. 283), it was required to make its selections in Minnesota as far as
possible, ¢ within both the primary and secondary indemnity limits at
once,” and in aceordance with such instructions, said selection was made.

The instructions of my predecessor, Mr. Secretary Teller, above re-
ferred to, required your office « to give immediate notice that all selee-
tions must be made in those States (Wisconsin and Minnesota), within
three months from the time you shall give such notice,” and it was fur-
ther stated, that “at the end of that time all orders of withdrawals
heretofore made of indemnity lands within those States, whether lying
within the first or second indemnity limits, will be revoked and set
aside, and all such lands will be restored to the public domain and
opened to settlement under the laws relating to the public lands.”

The company concedes that the selection of said land does not ipso
facto vest the title in the company. It, however, contends that the
selection operates to segregate the land selected until the question
whether it has suffered loss from its grant, claimed as the basis of the
selection, shall be finally determined by the land department. If the
land selected is of the right kind and charaecter, there seems to be no
good reason why the company should not be allowed to select the same
upon a proper prima facie basis being shown. The time when the right
to indemnity acernes, under said joint resolution, is “at the time of the
final location thereof,” and while it is true that the company musf ex.
haust the lands in the first indemnity before it can obtain title to lands
in the second indemnity belt, it by no means follows that it can not
select lands, designating a proper basis therefor, until the final adjust-
ment of the grant.
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The appeal of the company was pending when said homestead entry
was improperly allowed. (Ruleof practice, No. 53.) It will, therefore,
be suspended to await the final action of your office and the Depart-
ment, upon said selection. You will aceordingly direct the local officers
to accept said application of said company as of the date when pre-
sented, and, if, upon the final adjustment of the railroad grant in said
State, it shall appear that the company is entitled to the land, the selec-
tion will be approved and the entry canceled, unless it be mineral land
within the meaning of the reservation made by this statute. The decis-
ion of your office is modified accordingly.

PRE-EMPTION—SECOND FILING._
FrANK N. PAGE.

The right to make a second filing should be accorded, where failure to perfect title
under the first was due to the ill health of the pre-emptor,

Llirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, Januwary 13, 1890,

I have before me the appeal of Frank N. Page from your office de-
cision of December 12, 1888, holding for cancellation his pre-emption
cash entry No. 1203, made J uly 23, 1887, for the E. 1, SW, 1, and lots
3 and 4 in Seec. 6, T. 7 N., R. 26 E., Santa Fe district, New Mexico.

The ground for your sald declslon was that ¢ said Page had previously
exhaunsted his pre-emption rights ?—to wit, by filing a declaratory state-
ment in August, 1881, for a tract of land in section 22, T.8 N., R. 25 K.

The fact is not denied by Page; but it satisfactorily appears in avoid-
ance thereof, first, that his elaim under the first filing proved incapable
of being perfected and had to be abandoned, owing to circumstances
in no wajy involving fault upon his part; second, that, in offering his
second filing, the claimant * distinetly mentioned the fact of his prior
filing, and submitted a surgeon’s certificate showing that for nearly a
year subsequent to his first filing, he was counfined to his bed and in
fact was for a considerably longer period physically unable to comply
with the requirements of the law in regard to said filing, and requested
the register to return fees enclosed with second filing if the latter was
inadmissible ;7 lastly, that in his final proof upon making the cash
entry now in question, he, Page, unequivocally admitted the making of
the prior filing. In a “supplemental affidavit” dated July 16, 1887,
P‘amge set forth the following facts :—

That he is the same Frank N. Page who filed a pre-emption declaratory statement in
August, 1881, for a tract of land in Sec. 22, T. 8 N., R. 25 E. That he did not con-
tinue residing there ou account of his ill health—his life soon after having been
despaired of. That soon after he was obliged to leave that part of the country on

account of his health, having had some twenty-five hemorrhages of the lungs and no
competent wedical attendauce at hand. That he went to Texas, where he was sick

14639—voL 10 .
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for several months. That on his return there were other persons in possession of the
land he had filed on, which land has since been entered by one Valencia. That under
the adverse circumstances it was utterly impossible for him to perfect his claim to
the land filed on, and that he is now and has sinee making his final proof for the land
embraced in his D. 8. No. 1461 on the 5th day of July, 1887, resided on the land for
which proof was made.

It seems to me that in view of these eircumstances, the case falls
. elearly within the principle of the departmental ruling in the ease of -
Parjs Meadows et al. (9 L. D., 41):

The right to make a second filing will be recognized where through no fault or neg-
lect of the pre-emptor, consummation of title was not practicable under the first.

Your said office decision is accordingly reversed.

PREFERENCE RIGHT—INTERVENING ENTRY.
RUSSELL ». GEROLD.

Two entries for the same tract of land should not be allowed of record at the same
time.

An entry, made subject to the preference right of a snecessful contestant, should not
he canceled without due notice to the entryman and opportunity accorded to be
heard in defense of the entry.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 13, 1390.

I have considered the appeal of Nettie Russell from the decision of
your office, dated November 15, 1837, holding for cancellation timber
culture entry, No. 4562, of the NW. £ ot Sec. 7, T. 5 8, R. 33 W., made
April 2, 1886, at the Oberlin land office, in the State of Kansas.

The record shows that your office, on February 12, 1887, directed the
Jocal officers to allow the application of John E. Gerold to make timber
culture entry, No. 5457, of said tract, for the reason that he had con-
tested and procured the cancellation of a former entry of said tract.
Said application of Gerold was rejected by the Jocal officers, for the
reason that the entry contested by him was canceled on the record of
the local office, December 18, 1885, notice of which in writing was sent
to said Gerold at Sappaton, Rawlins county, Kansas, the post office
nearest the land, and another notice was also sent to Atwood, Kansas ;
that, after the land had been entered by Miss Russell, and six months
after the former contested entry had been canceled, said Gerold applied
to enter said land ; that there was no attorney noted upon the record,
and that the alleged attorney of Gerold was frequently in the local of-
fice and could have ascertained, if he so desired, that said entry had
been canceled. . ‘

Gerold filed with his application to enter ex parte affidavits, alleging
that neither he nor his attorney had any written notice of said cancel-
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lation, and that as soon as he learned that the entry had been canceled,
he made application to exercise his preference right of entry.

The local officers refused hisapplication, and your office directed them
to allow it, as aforesaid. But your office took no action with reference
to Miss Russell’s entry, thus leaving two entries of record at the same
time. This was error. Subsequently, Miss Russell applied for a hear-
ing, ypon the ground that she made said entry more than four months
after the cancellation of the contested entry, and while the land was
vacant and unappropriated, as appeared from the records of the local
land office; that the right of said Gerold to enter said tract was being
offered for sale prior to the cancellation of said contested entry, and
after the entry of Miss Russell had been allowed by the local officers.

The application for a hearing was refused by the local officers, for the
reason that the matter had already been adjudicated by your office.
Thereupon, Miss Russel appealed, and your office, on November 15,1887,
held her entry for cancellation, but made no reference to her applica-
tion for a hearing. From this action an appeal has been taken by Miss
Russell, through her attorney.

ObJectmn is made to said appeal by the attorney for Gerold on the
ground that the application for the hearing is made by the attorney of
Miss Russell and is not sworn to; that the application does not state
specifically what facts she expects to prove at the hearing, and, hence,
the appeal and application are defective.

These objections are not sustained by the record. The app11catlon
for a hearing, made by Miss Russell to the local officers, was signed by
her and duly verified. Besides, she was entitled to notice before the
entry of Gerold could go of record. Albert S. Boyle (6 L. D., 509) .
Boorey . Lee (id., 641); Wright ». Maher (id., 758) ; Price 2. Conly (9
L. D., 490).

It is clear that Miss Russell'is entitled to a hearmg, as a matter of
right, and the same should be accorded to her, in accordance with the
rules of practice. The entry of Gerold will be suspended, and Miss
Russell will be allowed to show cause why his entry should be canceled
and her entry allowed to remain of record. If the record shows that
Gerold made application to enter said tract within due time after no-
tice of the cancellation of the contested entry, then the burden of proof
will be upon Miss Russell to show some other valid cause why Gerold’s
entry shiould be canceled. Dayton ». Dayton (8 L. D., 248) ; Conly ».
" Priee (supra). If, however, the record shows due notice to Gerold and
that he did not makehis application to enter said land until after the
expiration of the time allowed by law and the regulations thereunder
for the exercise of his preference right, then the burdeu of proof will
be upon him to show that the record is wrong, and that he is entitled
to exercise his preference right of entry.

It must be remembered that good faith is required of every appli-
cant for any part of the public domain, and that in every contest the
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government is interested in seeing that the requirements of the laware
faithfally observed. Dayton ». Hause et al. (4 L. D., 263); Neilson v.
Shaw (5 L. D., 361 and 387); Emily Lode (6 L. D., 223); Overton 2.
Hoskins (7 L. D., 394); A. C. Logan et al. (8 L. D.,2); Bell ». Bolles
(9 L. D., 148); Saunders v. Baldwin (id., 391).

The decision of your office is accordingly modified, and you will di-
rect the local officers to order a hearing in accordance with the views
herein expressed. Upon receipt of the testimony taken at said hear-
ing together with the report of the local officers, your office will read-
Jjudicate the case.

The papers in the case are herewith returned.

TIMBER CULTURE CONTEST-SPECULATIVE ENTRY.
CHILLSON v. MAHAN.

Proof of the sale, and removal from the land, of asmall quantity of stone will not
warrant cancellation of a timber culture entry.

Proof of an offer to sell does not, in itself, justify a conclusion that the entry was
not made in good faith.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 13, 1890,

I have considered the case of Waters Chillson . Russell B. Mahan,
as presented by the appeal of Chillson from the decision of your office,
dated August 7, 1888, dismissing his eontest against timber culture
entry, of the NE. £ Sec. 34, T. 13, R. 5 W., made December 22, 1883,
by said Mahan at the Salina, Kansas, land office, on December 22, 1883.

The record shows that a contest was initiated by said Chillson upon
the ‘charge that the claimant ‘has removed stone from the above de-
seribed tract of land and sold the same; that he is not holding the
land in good faith, but for the purpose of speculation ; that he exeeuted
a contract with Denton, Cable and Hill, agreeing to pay them a com-
mission, if they would effect a sale of the said land.”

A hearing was duly had, at which both parties were present and of-
fered testimony. Upon the evidence submitted, the local officers found
that the claimant made his said entry in good faith; that all of hig
subsequent action, with the exception of his offer to sell his claim,
shows that he has acted in good faith, and that the offer of sale did
not, under the decisions of the Department, warrant the cancellation
of his said entry.

On appeal, your office affirmed the action of the local office and dis-
missed the contest.

The appellant insists that the decision of your office was erroneous,
in not holding that the offer of sale, as shown by the evidence, was

»
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sufficient proof that the claimant made said entry for speculative pur-
poses, and that the entry should be canceled.

There was no charge that the claimant had not complied with the re-
quirements of the timber culture law, as to planting and cultivation of
trees, and the evidence educed shows, that he had complied with said
~ requirements in good faith, But the offer of sale, made long after the

entry, does not warrant the conclusion that the euntry was made for
speculation.

The case of Meyhok ». Ladehoff (13 C. L. O,, 33), cited and relied
upon by counsel for contestant in his oral argument before the local
officers and referred to by them in their written opinion, was reversed
by this Department on appeal (see 9 L. D., 327), wherein it was held
that a charge that an entry was made with speculative intent is not es-
tablished by evidence showing a contract of sale-executed after three
years’ compliance with law. In the case at bar, there was no contract
of sale, only an offer to sell, and under the decisions of the Depart-
ment, this will not, of itself, warrant the cancellation of said entry.
Sims v». Busse et al. (4 L. D. 369); Gilbert E. Read (5 L. D., 314);
White ». MeGurk e al. (6 L. D., 268); Holliday ». Harlan (7 L. D., 264);
Meyhok ». Ladehoff (9 L. D., 327); Vandivert v. Johns (id., 609).

Besides, there does not appear to be any especial equity in favor of
the contestant. He attempted to purchase the claim, and, because the
claimant would not sell it for half what it was worth, he contests the
claim, upon the ground that the claimant removed some stone, which he
had sold to one neighbor to construct a cellar and to another for the

" purpose of fixing a ford, receiving for the whole the sum of three dol-
lars. The other allegation is that he is holding the land for specula-
tion. The first eharge seems to have been abandoned. It clearly
comes within the spirit if the maxinr de minimis non curat lex. The
second charge, as we have seen, is insufficient, and the evidence does
not warrant the cancellation of the entry.

The decision of your office must be, and it is hereby, affirmed.

Your attention is called to the omission of the receiver to sign the

‘receiver’s receipt. '

SPALDING v. COLFER.

Motion for review of departmental decision of June 15, 1889, 8 L. D.,
615, in the above entitled cause denied by Secretary Noble, January
14, 1890.
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SWAMP LAND—ADJUSTMENT OF GRANT.
STATE OoF ILLINOIS (CAss COUNTY).

An adverse finding and report by a special agent of the government is not conclu-
sive againsgt the State, in the absence of final testimony submitted by the State.
Secretary Noble to the Commissioner of the General Land Office, January
14, 1890.

Isaac R. Hitt, swamp-land agent for the State of Illinois, has ap-
pealed from your office decision of August 7, 1886, holding for rejection
thé claim of the State of lllinois to indemnity for certain lands in
Cass county, “for the reason that evidence on file in” your * office
shows that said lands are not of the character contemplated by the act
of September 28, 1850.”

Ilinois is one of the States which elected not to accept the field-
notes of survey as the basis for determining what lands passed to them
under the grant, but to make selection by their own agents, and
present proof that the lands selected were of the character contem-
plated by the grant.

Your office circular of August 12, 1878, approved by the Depart-
ment August 20, 1878 (the provisions of which are still in force), pre-
scribes thé proceedings to be taken in the selection of lands and the
presentation of proof, as follows (Copp’s Public Land Laws, Ed. of
1882, Vol. 2, p. 1042):

The governor, or other duly authorized officer or agent, of the State claiming in-
demnity, will be required to furnish this office with a list of the lands for which in-
demnity is claimed.. As soon as practicable after the receipt of this list an agent will -
be appointed to make an-examination in the field of each of the tracts therein de-
scribed, and secure such reliable information as to the character thereof as ean be
obtained from personal examination and observation and by inquiry of the owner or
resident thereon, if any there be, and of persons residing in the vieinity having per-
sonal knowledge of the past and present character of the land.

From the record transmitted by your office in the case of Cass county,
it would appear that the State had made the claim and furnished the
list above required, and that the agent had made the prescribed pre-
Jiminary examination. But State Agent Hitt bases his appeal upon
the allegation that the following requirements, prescribed by the same
regulations, have not been fulfilled in relation to the tracts selected :

Upon the completion of this examination at least thirty days’ notice will be given
vhe State, or elaimants under the State, of the time and place when and where testi-
mony will be received touching the character of the lands described in the list filed
in this (your) office. At the times and places thus fixed the agent of this office will
attend for the purpose of examining witnesses and adopting such other measures as
may be necessary to protect the interests of the government. The evidence offered by
the State, or its agent, must be the testimony of at least two respectable and. disin-
terested persons who have personal and exact knowledge of the condition of the land

during a series of years, extending to the date of the swamp-grant (September 28,
1850),or . . . . . extending as near to the date of the grant as possible.

The above circular instruetions are in.accordance with, and evidently
based upon, departmental letter of June 6, 1878, instructing your office
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as to the method of making proof for indemnity lands in the State of
Illinois. ’

Your office transmits Special Agent Walker’s report, dated April 20,
1886, embracing his statement and opinion relative to the tracts in-
volved ; but I find no record of any examination by the State of Illinois
or its agent, no waiver by the State or its agent of any of the tracts in-
volved, or of the right to make examination regarding them, no notice
to the State of the time and place of such examination. In short, the
condition of the record as transmitted would indicate that the State
agent is correct in his statement that ¢ the evidence has never been
completed by the State.” And if such 'be the fact, the further fact al-
leged by him is clear, that “the finding and report of the special agent
is not conelusive against the State in the absence of final testimony by
the State,” Your office letter of August 7, 1886, states that the lands
described are ¢ held for rejection for the reason that evidence on file in ”
your ¢ office shows that said lands are not of the character contem-
plated by the act of September 28, 1850.” Whatever the evidence may
be upon which you render said decision, it is not such evidence as is
demanded by departmental decision of June 6, 1378, or your office cir-
cular of August 20, 1878—taken by the State or claimants there-
under, and cousisting of the testimony of two respeetable and disinter-
ested witnesses having personal and exact knowledge of each tract. In
the absence of such evidence, I can not concur in your conclasion rejeet-
ing the claim of the State. This, however, is not to be construed as
confirming said elaim, but simply as refusing torender a decision before
being placed in the possession of such facts as the regulations require
to be furnished, and as are absolutely necessary for an intelligent con-
sideration of the case.

I would suggest the propriety of obtaining such evidence as the State
of 1llinois may desire to offer touching the character of the lands here
in controversy, and completing the adjustment of the grant as regards
Cass.county, at as early a date as practicable. ’

-

OSAGE LANDS—ACT OF MAY 28, 18860.
UNITED STATES ¢. JONES.

By section 2, act of May 28, 1380, the only conditions pre-requisite to an entry there-
under ave that the entryman should be an ¢ actual settler” and pbssess the qual-
ifications of a pre-emptor.

That the elaimant is in fact an ¢ actual settler,” must be shown by residence follow-
ing the alleged act of settlement and preceding the entry.

Secretary Noble to the Commissioner of the General Land Office, January

14, 1890.

The land involved in this case is the N. % of NB. 4, Seec. 35, T. 27 8.,
R. 9 B., Independence district, Kansas, and is part of the Osage Indian
trust and diminished reserve lands.
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November 18, 1883, Thomas W. Jones made Osage cash entry, No.
1892, for said land, and said entry having been held for cancellation on
the report of a special agent, a hearing was ordered, and, after several
continuances, was finally had, January 22, 1887.

It appears from the testimony adduced at said hearing, that Jones
went upon the land in January, 1883, and built a ¢ board house, ten by
twelve feet, about five feet high, shed roof covered with boards not bat-
tened, one door and one window, no floor, worth about fifteen or twenty
dollars” and furnished with bedding but nothing else ; that he also
erected on the land about two hundred and forty rods of wire fence,
worth about one hundred and twenty-five dollars and broke four or
five acres, which he did not cultivate ; that the land was valuable only
as pasture land and was used for that purpose by Jones and his father
and brother; that Jones never cooked or ate upon the land but boarded
at his father’s house on the adjoining quarter section on the south,
where he also slept, with the exception of twenty or thirty nights, which
he spent on the land during the six months preceding his entry. On
cross-examination, in answer to the question, ¢ Is it not a fact that you
never intended at the time you made your entry of this land to make
the same a home or place of residence ¥, he replied, * Yessir, I entered
it simply for pasture land.” The special agent examined the land about
two years after the entry, at which time the house had disappeared, and
the only improvements then on the land were the four or five acres of
breaking, the fencing and a iarge watering trough with pipes leading
to it from a spring. Jones at the fime of the entry was a citizen of the
United States, over twenty-one years of age, and single, but, when the
bearing was held, had married, and was living with his family on an
adjoining tract, in connection with which he used the land in dispute
as a pasture. :

The local officers found in favor of Jones, and recommended that his
entry be ¢ re-instated and passed to patent.” Your office, by decision
of October 20, 1888, held the entry for cancellation, on the ground,
substantially, that Jones not having gone on the land for the purpose
of making it a home, had not made a bona fide settlement or become an
‘‘actual settler ” within the meaning of the law. From this decision, he
now appeals to.this Department,

By section two of the act of May 28, 1880 (21 Stat., 143), it is pro-
vided that lands of the elass to which the land involved in this case
belongs “shall be subject to disposal”? (in guantities not exceeding one
quarter section) ¢ to actual settlers only having the qualifications of
pre-emptors.” By this act. the only conditions prerequisite to an entry
thereunder on these lands are, that the entryman shall be an actual
settler with the qualifications of a pre-emptor. (United States v. Wood-
bury, 8 L. D., 303; Grigsby v. Smith, 9 L. D., 100). Jones, it appears,
possessed the qualifications of a pre-emptor, and the only question in
this case is, whether under the facts above recited as established at
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the hearing he was an “actual settler” within the meaning of those
words as used in the act.

While Jones made a pretence or show of residence by building a
small house on the land, furnishing it with bedding and sleeping in it
twenty or thirty nights during the six months preceding his entry, he
yet candidly admitted on the hearing, that at the time he made his entry
he did not intend to make the land his home or place of residence, but
““entered it simply as a pasture land.” By the townsite law (Sec.
2382, Revised Statutes), as in the act of May 28, 1880, a right of entry
is given to any ¢ actual settler” without express requirement that the
settlement should be followed by residence before entry, but in the
case of Elmer ». Bowen (4 L. D., 337), it is held that residence must
be showu to establish the right aceorded to the ¢ actual settler” under
the former law, and, it is said in that connection, ¢ It has become a welk
settled rule, that wherever settlement is required of a claimaunt to the
publie land, under any law relating to the disposal of the public do-
main, residence must follow before entry.”

When the act of May 28, 1880, was passed, the words ¢ actnal set-
tler,” as applied to the general setflement laws (homestead and pre-
emption), had acquired a well defined meaning, namely, that such set-
tler is one who goes upon the public land with the intention of making
it his home and does some act in execution of that intention sufficient
to give notice thereof to the public. (4 Op., 493; Lytle ». Arkansas,.
22 How., 193; Allman ». Thulon, 1 C. L. L., 690). There is nothing ir
said act to authorize a meaning to be given those words as used therein
different from that which they had then acquired under the laws in
general and contrary to the well established policy of the government
to reserve the public domain as far as possible for homes for actual
settlers thereon. On the contrary, the provisionsf said act, as well as.
of the prior acts in reference to said lands, show elearly that Congress-
has throughout carefully maintained said policy. Said act of 1880 is.
entitled, “ An act for the relief of settlers on” said lands ¢ and for other
purposes.,” By the first section ¢ all actual settlers under existing
laws,” who were in default under said laws, were granted further time-
for proof of compliance with law and payment. Under the then “ exist-
ing laws?” relating to the settlement of said lands, the settler was ex-
pressly required to be ¢ residing thereon at the time of completing Lis.
entry.” (Act of August 11, 1876, 19 Stat., 127; act of May 9, 1872, 17
Stat., 90; act of July 15, 1870, 16 Stat., 362; joint resolution of April
10, 1869, 16 Stat., 55). Settlement under the first section of the act of”
1880 was therefore unquestionably required to be followed by residence
before entry. The second section of the act (under which the land is.
claimed in the present case) provides for the future disposal of all said
lands remaining unappropriated under the first section ¢ to actual set-
tlers only having the qualifications of pre-emptors.” Provision is then
made by the third section for the public sale of the lands mentioned in
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the first and second section after the default of the actumal settlers
thereon has continued for ninety days, and for private cash entry of
such of said land as remain unsold after being offered at public sale.
It thus appears, that the act, before allowing purchase at public or pri-
vate sale, gives a preference in the acquisition of said lands, not only
to actual settlers under existing laws at the date of the act, but to such
persons as might become actual settlers thereatter with the qualifications
of pre-emptors. Such settlers are, moreover, accorded liberal terms of
payment, being required to pay only one-fourth the purchase money
{$1.25 per acre, the minimum price established by law for public lands)
at date of entry, and the balance in three equal annual installments.
This preference given actual settlers in the acquisition of the land and
discrimination in their favor as to terms of payment, are, doubtless, in
furtherance of the beneficent policy of the government above referred to
and with a view of encouraging the actual occupaney of the land for pur-
poses of resideuce. The maximum amount of land to be acquired under
the aet is, moreover, fixed at one hundred and sixty acres, the same as
ander the general settlement laws, and the scrupulous regard of Con-
gress for actual residents on the public domain and spirit of indulgence
which pervades all its legislation in regard to them, are manifested par-
ticularly in the first section of the act, where ¢ actual settlers under ex-
isting laws,” who are in defanlt in not making proof and payment (but
not as to residence) as required by those laws, are given further time
to make such proof and payment.

In the case of the United States v. Woodbury et al., supra (cited by
-counsel for appellant), while it is held, that entries under the second
section of the act of 1880 are not subject to all the requirements and
conditions of the general pre-emption laws, yet it is distinctly laid down
that ¢ the claimant must be an actual settler on the land at date of
-entry,” and, it seems to be further recognized, that residence at that
-date is necessary to constitute such actualsettler. On thislatter point,
the following language is used in the decision in said ease :— '

That Robey was an actual settler within the meaning of this act (act of 1880), and that
he had the qualificationsof a pre-emptor can not be questioned. Hehad settled upon,
built a house, and otherwise improved said tract for more than six months before final
proof, and in fact was living on the tract for a much longer period. In the.contract
made with the townsite company, he reserved one lot for a home and another for a
place of business, showing his intention to continue his residence on the tracs.

The case of Grigsby v». Smith (9 L. D., 98) holds that the doctrine,
‘well established as to entries in general, applies also to purchases or
-entries under the second section of the act of May 28, 1380, namely,
that a purchaser or entryman thereunder, ¢ having complied with the
daw and veceived his final certificate, may lawfully remove fromthe land
-and sell and convey it.” In order to comply with the law, however, it
is distinetly laid down, that the claimant must be an “ actual settler”
-at date of entry, and it appears from the recital of facts in the opinion, "
that the claimant (Grigsby) ¢ settled on the land, August 1, 1884,” and

™
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had thereon a house, stable, chicken-coop, and twelve acres of break-
ing, and that from the date of settlement until March 1, 1885 (a month
after he had made final proof), he * together with his family resided
upon the land.”

The case of the United States v. Edwards et al. (33 Fed. Rep., 104),
is cited in Grigsby v. Smith and also in the argument of counsel for
appellant. That case involved fifteen suits by the United States “to
set aside the patents to as many different tracts of land in the county
of Harper,” Kansas, said lands being a part of the ¢« Osage Indian
Trust and Diminished Reserve Lands,” Proof and payment had been -
made by the fifteen entrymen and final receipts given them, after which
a third party had bought from them and paid for the tracts entered,
and to this purchaser the patents had been issued. The ground alleged
in each case was “ fraud in obtaining patent,” in that the entryman had

never established residence upon the land.

At the outset of the opinion, the court adopts as its ¢ guide” i in the

consideration of the case, the rule to be observed and the amount of
evidence requisite in cases of suits ¢ to set aside patents,” as laid down
in the Maxwell Land-Grant Case (121 U. 8., 325), viz:

In this class of cases, the respect due to a patent, the presumptions that all the
preceding steps required by the law had been observed before its issue, the im-
mense importance and necessity of the stability of titles dependent upon these official
instruments, demand that the effort to set them aside, to annul them, or to correct
.mistakes in them, should only be successful when the allegations in which this is at-
templed are clearly stated and fully sustained by proot.

It will not be contended that the same rule is applicable, when a case
comes up for consideration by this-Department on the question of com-
pliance with law by the entryman, as in suits to annul a patent.

The court, also, in said case of United States v. Edwards et al., states
as one ground of the deeision, that the proceedings in the land office
were regular on their face, and there was no ‘ evidence of collusion or
conspiracy Letween the purchaser and the entrymen.,” While it is well
settled that a purchaser from an entryman prior to patent only takes
such title as the entryman had to convey and whatever right is acquired
by the purchase is subject to the subsequent action of this Department,
and, therefore, the plea that the purchase was made bona fide for value
without notice, will not avail a purchaser of such title; yet, after he
has aequired the legal title by patent issued to him, it would seem that
this defense may be set up to a bill in equity to cancel the patent, solely
(as in the Edwards case) on the ground that the original entryman had
not complied with the law as to his entry. (Colorado Coul and Iron
Cu. v. United States, 123 U. 8., see p. 322.)

The opinion, it is true, is expressed in said case of Unite« States v.
Edwards ¢f al., that the “primary objeet” of the government in the act
of 1880 was *“to realize as soon aund as much as possible” from said
lancs, and that it might properly ” (under the trust) ‘ignore the
questions of improvement or length of occupation.” This first proposi-
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tion is inconsistent with the provisions of the act hereinbefore com-
mented on, giving actual settlers not only preference over cash pur-
chasers in the acquisition of the land, but more liberal terms both as to
price and payment. If the government had been bound by the terms
of the trust, to realize as soon and as much as possible from these lands,
and sueh was “its primary object,” the obvious course would have been
to at onece ¢ offer the lands at public sale and allow speculators to buy
without limit or restriction.” In expressing the opinion that the gov-
ernment might under the trust as to said lands ¢ properly ignore the
question of length of occupation,” it does not appear to have been the
intention of the court to hold that no residence was necessary under the
act. As to residence and the evidence relating thereto in said case,
the court says:

‘¢If six months’ continuous residence was requisite, I shouid have no doubt that
the government had clearly shown a lack of such residence, but when it comes to the
question whether they never did for a short time actually make a residence, 1 think
in most of the cases the government has failed to prove the negative. After the
purchase price had been paid, and the receipts issued and conveyances made by the
parties entering ” to their vendee, * it appears some question arose as to the valid-
ity of these entries. A hearing was ordered before the land office at Wichita, but
was indefinitely postponed ; and thereupon” the purchaser from the entrymen * went
to Washington, and applied for a hearing before the Commissioner of the land office,
which was granted, and upon such hearing the entries were sustained, and patents
thereafter issued. Not one of the parties who made the several entries has been
found, or his testimony procured. The testimony of the government is mainly that
of witnesses to the effeet that these various parties, during the summer and fall of
1882, were generally about the town of Harper, or employed in the Indian Territory,
from which it i inferred that they never established any residence upon the lands.”

The court then bolds that, within the rule laid down by the supreme
court in the Maxwell Land-Grant case, supra, as to the amount of evi-
dence required in a suit to annul a patent, the government had not
‘“clearly and satisfactorily shown that it had been defrauded in these
entries,” and directed a decree to be entered dismissing the bill.

I am of the opinion that Jones under the evidence in this case was
not ¢ an actual settler” within the meaning of the second section of the
act of May 28, 1880, and, therefore, the decision of your office, holding
his entry for cancellation, is affirmed.
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RAILROAD LANDS—ACT OF MARCH 3, 1887.

HorACE B. ROGERS ET AL.

{
Title is passed by certification, and. an application to enter land thus disposed or
must be rejected.
Proceedings for the recovery of title should be instituted under the act of March 3,
1587, in the case of certified lJands opposite the uncompleted portion of the Ma,r‘
quette, Houghton & Ontonagon railroad.

Secretary Noble to the Commissioner of the General Land Office, January
14, 1890.

I have considered the separate appeals of Horace B. Rogers, Arno
Jaehnig, Henry J. Atkinson, Jacob Smith, Stephen Lanectot, David
Lauctot and Nicholas Kutschied from the decision of your office of
July 31, 1888, affirming the action of the local officers in rejecting their
applieations to enter nnder the homestead law the tracts applied for by
the_several applicants respectively, and described in your said decision.
Said applications were rejected upon the ground that the tracts described
therein are within the limits of the grant to the Marquette Houghton
and Ontonagon R. R. Company, and have been certified to the State of
Michigan for the benefit of said company. Said lands having been dis-
posed of prior to said applications, were not subject to entry, hence there
was 1o error in your decision rejecting theni.

Since the decision of your office was rendered Congress by act of
March 2, 1889 (25 Stat., 1008), has declared forfeited all the lands there-
tofore granted to the State of Michigan to aid in the construction of
said road, lying opposite to and coterminous with the uncompleted por-
tion of said road, and has resumed title to the same. 7The lands em-
braced in these several applications are opposite the uncompleted portion
of the Marquette, Houghton and Ontonagon Railroad, and have there-
fore been forfeited by said act, but as these lands have been certified to
said State for the benefit of said company, and title is now outstanding,
suit should be brought to cancel said certification unless the company
will reconvey said lands upon application. You will therefore make
demand of said company for a reconveyance of the lands opposite to and
coterminous with the uncompleted portion of said road, and upon their
failure to reconvey, you will make report to the Department that suit
may be instituted to cancel said certification.

These applications are rejected without prejudice to the rights of the
several applicants to renew them whenever the government may recover
the title.
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HOMESTEAD ENTRY—FINAL PROOF—RESIDENCE.
ANGIE L., WILLIAMSON.

AY
Final proof should be explicit in all details necessary to establish the fact of resi-
dence in good faith upon the land,
The home of a married woman is presumptively with her husband.
On submission of supplemental proof a special agent may be present and cross-
examine the witnesses.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 14, 1890,

1 bave considered the appeal of Angie L. Williamson, formerly Angie
L. Morse, from the decision of your office dated November 14, 1883,
holding for cancellation her commuted homestead entry for the S, &
NE. % Sec. 4, T, 106 N., R. 54 W., Mitchell land district, South Dakota.

On December 31, 1883, claimant made homestead entry for said
deseribed tract alleging that she made settlement thereon December
15, 1883, and was then (December 31, 1883) acutually residing on the
land in a frame house of the value of $35.

On September 13, 1884, in accordance with published notice she
- offered commutation proof before the clerk of the district court of Lake
county, at Madison, which was approved by the register and receiver,
and final cash certificate issued for said land October 13, 1884. In her
final proof she stated that her age was twenty-eight years, she was a-
native born citizen and established actual residence on the land Decem-
ber, 1883 ; that since she made said homestead entry she has married.
“My husband is all the family I have. I have resided continuously on
the land since first establishing residence thereon, and my husband
with me since our marriage. I have only been absent a portion of the
time attending to household duties in my husbands house on a farm
near this homestead of mine.” She also alleged that her improvements
consisted of a frame house ten by twelve feet, and five acres of break-
ing, value fifty dollars; that she never made any other homestead
entry ; that the land is more valuable for agricultural than for mineral
purposes, and that she had not sold, ‘conveyed or mortgaged any por-
tion of the land.

On November 14, 1888, Asssistant Commissioner Anderson decided
that—

The proof here shows that the claimant’s alleged Tesidence upon the tract was
subsequent to her marriage, and at which time she must be considered as living
with her husband on his farm near this tract, and as having no legal residence upon
said tract; therefore the proof is rejected and the entry held for cancellation.

On January 14, 1889, claimant appealed to this Department.

The final proof in this case fails to show the date of claimant’s mar-
riage which may have occurred the day after the homestead entry was
made. The presumption is that claimant’s home affer her marriage
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was with her husband. The proof also fails to show whether the house
on the tract covered by her entry was ever supplied with necessary
household furniture or made habitable; or whether she ever ate or slept
therein, nor does it state the number of weeks or months she occupied
said land as her home.

As there does not appear to be any adverse claimant for the tract in
dispute, claimant may be permitted to submit within ninety days after
notice of this decision, supplemental proof duly corrcborated, clearly
showing the date of her said marriage, and that she continued in good
faith to live on and improve the tract covered by her entry up to the
date of her final proof. Such proof should be made before the local
officers who should be instructed to carefully cross examine the claim-
ant and her witnesses with a view to eliciting all the facts in regard to
her marriage and residence thereafter, as well as all other facts that
may be of service in determining whether said claimant did in good
faith comply with the law and regulations of the Department. If it
shall be deemed desirable by your office or the local officers a special
agent should be present at the taking of such proof to conduct the
cross-examination, and represent the interests of the government. The
local officers should forward to your office such proof as may be sub-
mitted in accordance herewith with their opinion thereon. Upon re-
ceipt of such proof as may be submitted in aecordance with this
decision you will consider the same in connection with that already
submitted, and make such disposition of the matter as the facts thus
disclosed seem to demand. If the claimant fails to furnish such proof
within the time specified, the proof heretofore submitted will be re-
jected and the entry canceled.

The decision appealed from is accordingly modified.

RAILROAD GRANT—EXECUTIVE WITHDRAWAL.
SouTHERN PAciFi¢ R. R. Co. v. CLINE.

A voidable school selection of record excepts the land covered thereby from the oper-
ation of an executive withdrawal for indemnity purposes.

A settlement right within indemnity limits, acquired after revoecation ef the with-
drawal, and prior to selection, excludes the land covered thereby from selection..

Secretary Noble to the Commissioner of the Qeneral Land Office, January
14, 1890.

The case of the Southern Pacifie Railroad Company ». Wilbert E. Cline
is before me on appeal by said company from the decision of your office,
dated October 18, 1888, rejecting its applieation to select the SE. % of
See. 5, T. 14 S., R. 22 E., Mount Diablo meridian, California, for land lost
within the primary limits of its grant.

The described tract is within the indemnity limits of the grant of July
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27,1866, ¢ granting land to aid in the construction of a railroad and tele-
graph line from the States of Missouri and Arkansas to the Pacific
coast” (14 Stat., 292), and an executive withdrawal of certain lands with-
in said limits was made for the benefit of said company on March 26,
1877. Prior to this withdrawal, to wit: on February 10, 1872, the State
of California selected said tract as indemnity for a supposed deficiency
in the grant to the State for school purposes. This selection was of
record at the date of said withdrawal, and remained of record until May
15, 1878, when it was canceled, because said supposed deficiency had
been made good to the State by prior approved selections.

On April 27, 1883, the detendants, Cline, entered the tract in contro-
versy under the homestead laws, and, on April 11, 1837, he commuted
his homestead entry, paid two hundred dollars for said tract, and re-
ceived a final certificate, which prima facie entitles him to a patent for
the same. On October 4, 1837, appellant applied, ¢ per list 27,” to select
said tract.

Your office found that the selection of the tractin controversy by the
State of California was invalid, but, notwithstanding this fact, held that,
50 long as said selection was of record and uncanceled, it was such an
appropriation of the tract by the State as prevented any other disposi-
tion of it by the government, and, therefore, that such selection excepted
it from the operation of appellant’s grant.

For the reason stated, your office rejected appellant’s application, and
directed the local officers to notify Cline that, if said decision became
final, action would be taken looking to the confirmation of his entry.

The errors assigned by appellant are as follows:

1. Error in holding the invalid State selection was a bar to the withdrawal or se-
lection of the said land by the company.

2. Error in holding Cline’s entry could be confirmed.

3. Error in holding the company’s selection fo: cancellation.
4. Error in not canceling Cline’s entry and approving the company’s selection.

In argument, appellant, by its attorney, insists that the selection of
the land in controversy by the State of California was illegal and void
from its inception, and in no manner interfered with the right of the
government to dispose of said land as a part of the public domain.

As supporting this position, appellant cites: Taylor et al. v. State of
California (2 C. L. O., 19); Jackson et al. v. State of California (4 C. L.

0., 87); Aurrecoechea v. Bangs (114 U. 8., 381), and McLaughlin ».
United States (127 U. 8., 428).

T can discover no analogy between the case of McLaughlin ». United
States and the case under consideration. That case, it seems to me, is
clearly notin point. In each of the other three cases (supra) State se-
lections had been made of lands which, at the time of selection, were
embraced in the claimed limits of unadjusted Mexican grants, or al-
leged grants, and were subsequently restored to the publie domain, be-
cause, in one case, the claim of the alleged Mexican grantee was finally
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rejected as invalid, and in the other cases the lands, by final survey,
were found not to be within the limits of the grant,.

The United States suprems court and this Department, respectively,
in the cases above cited, held these selections by the State to be of no
effect, null, and void, because the lands, when selected, were claimed
under a Mexican grant. The Department, in the cases cited, held, that
lands so claimed, until the claim was finally adjudicated, were in a state
of reservation, and were not subject to disposition under the land laws.
In other words, that an invalid claim to land, asserted under the laws
of the United States, reserves such land from disposition under the
general land laws, so long as the invalid claim remains of record and
unadjudicated.

These cases, instead of supporting appellant’s assignments of error,
Seem to me to bein harmony with the decision of your office. The
same prineiple runs through and eontrols all of these cases. The land
selected by the State in this case was beyond question subject to dis-
position at the time it was selected, and therein consists the difference
in this case and the cases above cited.

Appellant also cites Selby et al. v. State of California (3 C. L. O., 89)
and State of Nebraska ». Dorrington (ib., 122). In the case of Selby
¢t al.v. State of California, the selections there under consideration
were not treated by the Department as being void from the inception
of the State’s claim, but only as being voidable. The pre-emptors in
that case were required to regularly contest these seiections and pro.
cure their cancellation, before the pre-emption entries were allowed.
And said selections, though held to have been made prematurely and
without authority of law, were still held to have been rendered valid
by the approval of the Secretary of the Interior. A selection, entry,
or other claim to land absolutely void from itsineeption ean not be ren-
.dered valid by executive authority. That case, therefore, is not in con-
lict with your office decision herein.

The case of the State of Nebraska wv. Dorrmgton (supra), decided
August 3, 1876, seems to me to be the only case cited which counte-
nances and supports the position contended for by appellant, and as that
case was decided by the same Secretary (Hon. Z. Chandler) who de-
cided the case of Belby et al. v. State of California, and in the same
month, it may well be doubted whether it was intended to go any fur-
ther than the latter case. At all events, the deeision of your office
herein is in harmony with the move recent decisions of this Department.
See Southern Pacific R. R. Company ». State of California (3 L, D., 88),
and cases cited, Niven v. State of California (6 L. D., 439), and Early
v. State of California (7. L. D., 347). The decision of the United States
supreme court in the case of the Hastings and Dakota R. R. Company
. Julia D. Whitney and John Whitney (132 U. 8., 357), is to the same
effect. '

The conclusion reached herein, therefore, is, that the said selection
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of the land in dispute, though invalid, was not absolutely void, but was
only voidable, and that, while it remained intact upon the record, it
was a bar to any other disposition of said land by this Department ;
and, eonsequently, that said selection excepted the tract in dispute
from the withdrawal made for appellant’s benefit.

In addition to this, it may be remarked, that appellant’s application
to select said tract—made October 4, 1887—came too late to be
available against a prior bona fide settler thereon, as the withdrawal
aforesaid was revoked by my predecessor in office (Secretary Lamar)
on August 15,1887, See note, 6 L. D, 92,

The decision of your office herein is affirmed.

REPAYMENT—RELINQUISHMENT—-HOMESTEAD.
J. H. THOMPSON.

Where it is impracticable for the elaimant to ecomply with an order requiring new
final proof to be made, and good faith is apparent, repayment may be allowed.

A relinquishment filed with an application for repayment is in accordance with de-
partmental regulations and does not defeat the right of repayment.

Secretary Noble to the Commissioner of the General Land Office, January
14, 1890.

Your office, by letter of July 13, 1889, transmitted a motion, by J.
Hurd Thompson, for- a review of departmental decision denying his
application for return of purchase money paid by him on his commuted
homestead entry for lots 3 and 4 and the SE. } of the NW. £ of Sec.
112, R. 61, Huron land district, Dakota. ’

Said departmental decision was rendered July 24, 1888; notice of the
same was sent by your office to the local office (with directions to notify
the entryman), August 3, 1888. The motion for review bore no date,
but the argument attached was dated, “ Huron, July 2, 1889.” It ap-
peared sufficiently certain from the face of the record, that the motion
was not filed within thirty days from receipt of notice by the applicant,
and the motion was therefore dismissed.

But now comes S. M. West, attorney for said Thompson, and files
affidavit that notice of said adverse decision was not given him until
“June 4, 1889 ”—bearing that date—and that his motion for review was
filed July 2, 1889, within the thirty days demanded by the rule.

The Department of course could not presume that it would require
nearly eight months for the local officers to notify an attorney residing
in the same village with them of the substance of a decision affecting
his eclient.

It now appearing that the appeal was filed in time, the same will be:
considered upon its merits.
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Said Thompson, on March 22, 1883, applied to enter the NW.  of
Sec. 6, T. 112, R, 61, Huron land distriet, Dakota. This was a frac-
‘tional quarter-section, embracing one hundred and seventy-four acres.
He was informed that he must relinquish a portion of the tract, and
was allowed to amend his entry by omitting one subdivision; his appli-
cation, thus amended, deseribing, ¢ the N'W. fr’]l quarter and lots 3 and
4, Sec. 6, T. 112, R. 61.” Commutation proof was offered, and final cer-
tificate No. 10,125 issued for the tract last described.

Long afterward, when your office, in the regular course of business,
reached said proof for examination, it was disclosed that the loeal offi-
cers had furnished the newspaper, for advertisement of intention to
offer said commutation proof, the erroneous deseription, ¢ the N. % of
the NE. } of the NE. 1" of said Sec. 6. By letter of April 9, 1885,
the proof was suspended by your office; and afterward, by your office
letter of January 22, 1886, was rejeeted and the cash entry held for
cancellation—the entryman being informed that upon publishing notice
properly describing the land, he would be allowed to submit new proof.
By the same letter he was allowed to amend his entry, if he so desired,
sd as to include the entire NW. 4 of said Sec. 6.

By this time, however, Thompson had left the land and engaged in
business elsewhere. Under the construction then given by your office
to the homestead law—requiring six months uninterrupted residence
“on the tract immediately preceding proof—he could not make such
proof as your office demanded. Indeed, if he had understood that it
would be permitted, the condition of his business was such that it
would have involved great loss for him to return and make six months’
residence on the tract. So (January 5, 1887,) he applied to your office
‘to be permitted to relinquish the land and be repaid the fees and pur-
chase money paid thereon.

Your office accepted the relinquishment, and directed the entry to
be canceled ; but refused to return the fees and purchase money, on the
ground that ¢ the law governing the return of purchase money does not
provide for repayment in cases where parties voluntarily relinquish or
abandon their entries.”

Thompson appealed to the Department, which, on J uly 24, 1888, af-
firmed said decision.

Your office decision of February 2, 1887, and that of thls Department,
July 24, 1888, were in accordance with the construction of the law rel-
ative to repayments then held by your office and the Department. But
since then it has been deemed by the Department that a more liberal
construction of said law would be both justifiable and just.

In the case of E. L. Choate (8. L. D., 162,) the proof—commutation
proof, as in the case at bar—was suspended by your office, and he was
‘required to make new proof, showing ¢ that he had for a period of six
months maintained an actual, bona fide, continuous residence” on the
tract. Before the rendition of said decision, however, appellant had
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found employment as locomotive engineer; to return and reside upon
the tract—if, indeed, your decision could have been interpreted as per-
mitting him to do so—would have involved the forfeiture of his posi-
tion on the railroad, and great pecuniary loss. The Department held
" that he was entitled to a return of his fees, commissions, and purchase
money. ,

The equities in the case at bar would seem to be even stronger than
in the case of Choate; for your office held that Choate’s residence was
insufficient to satisfy the requirements of the law ; in the case at bar
there is no question as to Thompson’s residence, nor is failure in any
other respect to fulfill the law alleged ; the trouble resulted mainly from
the carelessness of the local officers in furnishing the newspaper that
printed the notice an erroneons descrlptlon of the tract upon whickh he
desired to make proof.

Thompson’s application is made in accordance with the requirements
of your office circular of January 1, 1889 (p. 63):

Iu the case of application for the repayment of fees, commissions, ete., on canceled
homestead and other entries, under the second section of the act (of June 16, 1880),
the duplicate receipt must be surrendered, with a relinquishment of all right, title,
and clagim in and to the land deseribed in the receipt endorsed thereon, ete. .

It would seem hardly the proper practice to officially direct an entry-
‘man to file a relinquishment of a tract as a prerequisite to the return of
his purchase money, and thereafter refuse to return said purchase
money because in obedience to official direction he had filed the relin-
quishment.

In accordance with the ruling in the ease of B. L. Choate (supra), and
others of recent date, departmental decision of July 24,1888, in the case
of J. Hurd Thompson, is hereby recalled and revoked, and the repay-
ment asked by him is directed to be made.

OSAGE LANDS=ACT OF MAY 28, 1880=PRACTICE=REVIEW.
UNITED STATES ¢, ATTERBERY ET. AL. (ON REVIEW).

The only condition and qualification required to authorize an entry under the act of
May 28, 1880 is that the claimant must be an actual settler zmd have the quali-
fications of a pre-emptor.

The proof required to establish the fact of an actual settlement under said aet is no
Jess in degree than the proof required under the pre-emption law.

The fact that the evidenece is such that fair minds might reasonably differ as to the
conclusion that should be drawn therefrom will not warrant a review.

Secretary Noble to the Commissioner of the General Land Office, January
14, 1890.

This is & motion by R. J. Simpson; transferee, for review and recon-
sideration of departmental decision of February ¢, 1889, in the case of
the United States ». Robert W. Atterbery et al., (8 L. D. 173).
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The decision complained of is an affirmance, on appeal, of a decision
of your office of May 9, 1889, holding for cancellation five Osage cash
entries, made in September or November 1832, by Robert W. Atter-
bery, Wilbur L. Fogleman, William L. Stanley, Samuel R. Moore, and
Louis H. Moore, for as many different tracts of land of one quarter see-
tion each, four of which are sitnated in section 28, and one in section
33, of .34 8., B. 6 W., in the Wichita land distriet in the State of
Kansas. : ‘

- By your said office decision it was held, in effect, that these entries
were frandulently made, and that the several entrymen were not actual
settlers on the lands covered thereby at the respective dates thereof.
Such, substantkally, was also the finding of the local officers before
whom a hearing was had in the case of each entry, for the purpose of
determining certain questions raised by the report of a special agent,
as to the validity of the same. -

The motion for review alleges simply that the Department erred in
holding that these entrymen ¢ were not actual settlers, as contemplated
by the act of May 28, 1880.”

The several cases appear to be essentially the same in all material
" respects, and for this reason they were heard together by the local of-
ficers, and by your office, and also by this Department on the final ap-
peal. The decision of the Department contains a lengthy summary of
the evidence in the Atterbery case, and also a full statement of the
facts shown by the final proof papers in the several cases. The record
has been re-examined with patience and care, and it is found that the
facts material to the issue presented by the motion, are set forth in
said decision with substantial accuracy, and it is unnecessary that they
should be herein restated. There is no denial that the facts are in
the main correctly stated, nor is there in the motion for review, any al-
legation of newly discovered evidence, or of any material fact not con-
sidered in the original decision. It is earnestly contended by counsel,
however, that the facts do not justify the coneclusion reached in the
various decisions (which have been in effect nniform throughout), but
that under the law, if properly applied to those facts, the several claim-
ants must be held to have been actual settlers on their respective claims
at the dates when their entries were made.

The lands involved are a part of the Osage Indian trust and dimin-
ished reserve lands, and the rights of claimants thereto are to be con-
sidered and determined under the act of May 28, 1880, (21 Stat., 143)
which makes special provision for the sale and disposal of those lands.
The second section of that act provides :

That all of the said Indian lands . . . . . shall be subject to disposal to act-
ual settlers only, having the qualification of pre-emptors . . . . . not exeeed-
ing one quarter section each.

The now well established departmental construction of this section
of said act is that the only qualification and condition required to au -
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thorize an enfry thereunder is that the claimant must be an actual
settler on the land at the date of the entry, and must have the qualifi-
cation of a pre-emptor. Grigsby v. Smith (9 L. D., 98); United States
v. Woodbury et al., (5 L. D., 303); Departmental Circular of April 26,
1887, (5 L. D., 581). It is not questioned that these entrymen had the -
qualifications of pre-emptors, and the only matter to be determined is
whether they were ¢ actual settlers ” under the law.

In the original decision it was held that *an actual settleris one who
goes upon the public land with the intention of making it his home un-
der the settlement laws, and does some act in execution of such inten-
tion sufficient to give notice thercof to the public.” Also that the ¢ act
of settlement must be personal and can not be made by an agent.” It
was further stated, in etffect, that the same proof would be required to
show actual settlement under the act of May 28, 1880, as under thepre-
emption laws.

The contention of counsel is that this holding is erroneous, and that
it is not in accord with the doctrine announced in the cases of United
States v. Woodbury et al., and Grigsby v. Smith, above referred to.

I do not think this contention can be sustained. The term ¢ actual
settler” is a technical term, which, as used in the public land laws of
the United States had acquired a well defined meaning prior to the pas-
sage of the act now under consideration. See, 4 Ops. Atty. Genl., 493;
Lytle ». Arkansas, 22 How., 193; Allman ». Thulon, 1 C. L. L., 690,
These authorities establish the prineiple that an actual settler under
the public land laws, is one who, in his own proper person, goes upon
a tract of the publie land, with the intention of remaining there and of
acquiring title thereto, or, in other words, of making the same his home.
It is to be presumed that Congress well understood the meaning of the
term ¢ actual settler,” as thus defined, when it used the same in said
act. Certainly there is nothing in the act itself to indieate the contrary,
or that the term was used in any different or restricted sense.

I do not understand the decision complained of as going further than
this, nor do I think the same is in conflict with the Woodbury case, or
with the ruling in Grigsby v. Smith. It was distinctly declared in both
these cases that a claimant under the act of May 28, 1880, must be an
actual settler on the land at the date of hisentry. It also appeared that
the entryman in each case had resided on the land claimed for six
months or more prior to his entry thereof, and that he continued to re-
side thereon for sometime after entry, thus showing that his settlement
was made with the intention of making the land his home.

‘While it is trne, as has been frequently held, that entries of the
Osage diminished reserve lands, are not now required to be made in
accordance with the general provisions of the pre-emption laws, yet it
has never been held, nor do I see any reason in the contention, that a
lesser degree of proof is required to show actual settlement under the
act of May 28, 1880, than under the pre-emption law. That an actual
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personal settlement is requnired in each case is unquestioned, and there
can-be no difference, in my judgment, in the character or degree of the
proof necessary to show such actual settlement under the one act, from
that which is required to show it under the other. Neither can a per-
son who makes settlement through collusion with, and for the benefit
of another, be considered an actual settler under the act of May 28,
1880, any more than under the pre-emption law. Such a settlement
would, in my opinion, be an evasion of the law alike in either case.

And now, applying these principles to the facts disclosed by the rec-
ord, I see no reason to justify a revocation of the decision complained
of. The very elaborate statement of the facts contained in that decis-
ion shows that the record was originally considered with great care,
and even if it be conceded that the evidence iz such that fair minds
might reasonably differ as to the conclusion which should be drawn
therefrom, that fact would not furnish a sufficient ground for sustaining
the motion for review. Mary Campbell (8 L. D., 331); Chas. W. Me-
Kallor (9 L. D., 580). But I am of the opinion that the conclusion of
the original decision, that these entrymen were not ¢ actual settlers?”
under the law at the dates of their entries, is fully sustained by the
facts, and also that the evideuce strongly supports the further conclu-
sion that the entries were made through collusion with, and for the
benefit of the transferee, Simpson. The motion for review furnishes no
sufficient grounds for disturbing the uniform findings in these respects,
of the local office, and of your office, and the Department, and the same
is therefore denied.

SWAMP LAND—FIELD NOTES OF SURVEY—ENTRY.
Dox ». STATE OF WISCONSIN.

The fact that the returns do not show the land to be of the character granted is not
conclusive as against the State even though the field notes of survey have been
adopted as the basis of adjustment.

The decision of a Commission, appointed by the State and the General Land Office,
as to the character of a tract of land, is subject to review, and does not precinde
the Department from resorting to other evidence in order to reach a satisfactory
conclusion.

An entry made in good faith, but found to embrace a tract of swamp land, may
stand intact as to the remainder, or be canceled with the right to repayment.

Secretary Noble to the Commissioner of the General Land Office, January
. 15, 1890.

Mareh 22, 1880, Stephen Dox made adjoining farm homestead entry
for the S. 4 of NW. 4, Sec, 17, T. 23 N., R. 13 E., Menasha district,
- Wisconsin. :

It appears that forty acres of said tract (the SW. % of said NW, 1)
was selected in 1881 by the State of Wisconsin as swamp land under
the swamp land grant of September 28, 1850 (9 Stat., 519), and Dox
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and his witnesses in making final proof, March 3, 1887, testified that
the tract was swamp land and that, with the exception of two acres
of marsh which he had cleared and upon which he had raised hay each
year since entry, it was of little or no value. The improvements of Dox
on said tract consisted of said two acres of clearing, valued at from
$25.00 to $30.00. The local officers rejected the proof, because it ap-
peared therefrom that the land was swamp and subject to the claim
of the State.

Dox acquiesced in said action of the local officers, and, November 16,
1888, made application to your office for “repayment of the fees and
commissions paid” by him on making said entry. Your ofﬁce, by de-
cision of December 5, 1888, held that:

The character of lands in Wisconsin, as to their swampy or non-swampy condition,
is not determined from the testimony of witnessesin the final proof made on a home-
stead entry, but from the field notes of the United States survey.

It is then stated in said office decision that “The field notes of the
United States survey on file in” your ¢ office do not show that the
greater part of said tract is swamp or over-flowed land,” and the claim
of the State is thereupon ¢ held for rejection,” and the local officers are
directed to advise Dox “that his application for repayment of fee and
commissions can not now be considered, there being no recognized, valid,
adverse claim for the land in question.” ,

From this decision of your office the State appeals to this Depart-
ment, and with said appeal files the affidavit of C. F. Fricke, chief clerk
of the Commissioners of Publiec Lands for the State of Wisconsin, set-
ting forth : :

That on August 13, 1881, by a commission appointed_by the Commissioner of the
General Land Office . . . . . andthe Governor of Wisconsin, under an agree-
ment made by the Secretary of the Interior and the Governor, to make a final settle-
ment and adjustment of the swamp lands under the act of Congress of September28,
80, . . . . ., theSW.Zof NW. } of Sec. 17, T. 23 N, R. 13 E,,4 P. M. of
Wisconsin, was decided . . . . . tobeswamp land within the meaning of said
act, the record of which isnow on filein Division ¢ K’ of the General Land Office, and
that said decision was final.

Tt is, also, claimed in said affidavit that * according to the rules laid
down by the Commissioner of the General Land Office as a guide for”
said commission appointed by him and the Governor of Wisconsin, the
said forty acre tract is more than half swamp and therefore subject to
the grant.

If it was intended to be held by your office that the field notes of sur-
vey are conclusive as against the State of Wisconsin in respeet to the
swampy or non-swampy character of the land, this was error. It was
held by this Department in Wisconsin ». Wolf, that, while the State of
‘Wiseonsin had ¢ elected to take the field notes of survey as a basis for
determining what land passed to the State under the grant,” yet the
field notes were only “ prima facie evidence of the character of the land,”
and, accordingly, although the field notes in that case did not show that
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the land involved therein was swamp land within the meaning of the
grant, a hearing was ordered to determine the character of the land.
(Nita v. Wisconsin, 9 L. D., 385; Wisconsin v. Wolf, 8 L. D., 555.)

Tha contention of the State, that the decision of August 13, 1881, by
the commission appointed by your office and the governor of Wisconsin
was final, is also untenable. Such decision is subject to review and
does not preclude this Department from resorting to other evidence in
order to determine the character of the land. (Wisconsin ». Wolf, and
Nita ». Wisconsin, supra.)

In the present case, it is unnecessary to order a hearing, as it is
shown by Dox’s proof and appears to be conceded, that the quarter-
quarter section (SW. 1 of NW. 1) claimed by the Stateis in fact swamp
and snbject to the grant.

The remaining quarter-quarter section (SE. 1 of NW. 1) of the tract
embraced in the entry is not claimed by the State and from the field
notes and plats of survey furnished by both your office and the State of
Wisconsin there appear to be little, if any, swamp land thereon. This
subdivision is contiguous to the original farm on which Dox bases his
entry, and the fact that the other subdivision of the tract entered was
swamp land and not subject to entry did not, in itself, authorize the
rejection of the proof as to the whole tract. Dox might have been and
it is directed that he now be allowed, if he so desire, to perfect his entry
as to said quarter-quarter section not claimed by the State. If, how-
ever, he prefer that the money paid by him on making his entry be re-
funded, you are instructed (in view of his manifest good faith) to allow
his application therefor, He will be required to make his election within
thirty days after notice of this decision.

The decision of your office is reversed.

PREFERENCE RIGHT—INTERVENING ENTRY.

ROBERTSON 9. BALL ET AL.

After the expiration of the period accorded a successful contestant, an entry by an- -
other of the land involved is prima facie valid, and the contestant should not
thereafter be allowed to exercise his preferenceTight of entry without due notice
to the intervening entryman.

A successful contestant is entitled to thirty days from the receipt of notice of cancel-
lation within which to exercise the preference right of entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 16, 1890.

I have considered the appeal of Jay Barnett from the decision of your
office, dated June 30,1883, allowing appellee, Pleasant Robertson, thirty
days to exercise preference right, and holding Barnett’s entry subject
thereto, upon the NE. 1 of See. 15, Tp. 32, R. 42 W, Chadron, Nebraska.

This land, it appears, was entered first by James J. Ball, homestead



42 DECISIONS RELATING TO THE PUBLIC LANDS.

entry No. 2668 (Valentine series), on November 7,1884. On a contest
instituted by appellee, Pleasant Robertson, Ball’s entry was canceled,
by your letter of November 14,1887, This decision was not appealed
from, and, therefore, the successful contestant, Robertson, became enti-
tled to his preference right of entry.

On December 8, 1887, the register notified the contestant, Robertson,
in registered letter, of the cancellation of Ball’s entry, but the register’s
letter, containing this information, was returned to the register, ¢ un-
called for)

Appellant, John Barpett, sixty-uine days after the mailing of said
notice to Robertson, and on February 15, 1838, made homestead entry
of said tract, by homestead entry No. 746.

The post-office addresses of both Barnett and Robertson were the
Same—namely : Gordon, Sheridan county, Nebraska.

It appears from the affidavit of Robertson, sworn to February 24,
1888, nine days after Barnett’s entry, that Robertson never knew of the
decision of your office (November 14, 1887,) and of his preference right
of entry of said tract, until he was told by Barnett, that he, Barnetts
had made homestead entry upon said tract. The affidavit further dis-
closes that Robertson, who had contested Ball’s entry, and was waiting
to make entry of the same, after obtaining the above information from
Barnett, began to inquire into the cause of his not being notified and
given an opportunity to enter said tract. That by a visit to the United
States land office at Chadron he learned, for the first time, that the reg-
igter had, on December 8, 1887, sent to him a registered letter, notify-
Ing him of the cancellation of Ball’s entry of said tract and of his
preference right of entry as successful contestant; and that said letter
had Deen returned to the United States land office at Chadron, Ne-
braska, by the post-master at Gordon, ¢ as not called for.” The affi-
davit further states, that Robertson was in the habit of calling for his
mail twice or three times a month ; and, after the date of the mailing
of said registered letter: namely, December 8, 1887, he called for his
mail at the post-office, Gordon, Nebraska, on the following dates, viz:
December 20, and 28, 1887, and January 11, and 23, 1888 ; that at such
times he received other mail and inquired about an expected valuable
letter from the land office, and the answer was, ¢ nothing from the land
office.” '

The petitioner asks for the cancellation of Barnett’s entry of said
fract ¢ as illegal from its inception,” and that petitioner may be per-
mitted to exercise his preference right of entry.

Six witnesses, also, make oath that each knew personally of Robert-
son’s ¢ vigilant watch for mail respecting the result of his contest.”

If Robertson made the several inquiries, sworn to by him, for his
4 expected valuable letter from the land office,” the postmaster at Gor-
don, or his assistant, would most likely have recollected it; and it
would Lave been better to have had the postmaster’s statement respect-
ing such inquiries filed with his own affidavit.
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When Barnett made his entry, Febraary 15, 1888, the time had fully
elapsed in which Robertson could have exercised his preference right,
had the latter been duly notified of Ball’s cancellation. Barnett’s en-
try was, therefore, prima facie valid ; and the action taken by the local,
office in permitting Robertson to enter the same tract, August 4, 1888,
was irregular, Henry Cliff, 3 L. D., 216, and cases there cited. But
from the showing made by Robertson, taking his evidence as true, he
never received the notice of Ball’s cancellation.- Robertson was en-
titled to thirty days from the receipt of the notice of cancellation
within which to exercise his preference right of entry. Walker v. Mack
(5 L. D., 183). ’ ' .

The law presumes official acts to be rightly done ; in the absence of
positive proof to the contrary, it would presume that the register’s let-
ter from Chadron, Nebraska, to Gordon, Nebraska, addressed to Pleas-
ant Robertson, and containing the information of Ball’s cancellation,
had reached its destination, and was properly delivered ; but such pre-
sumptions count for nothing, in view of the established fact that such
letter was never delivered, but returned to the office, whence it came.

After Barnett had entered this traect, his entry being prima facie
valid, it was error in your office to allow Robertson thirty days within
which to make entry of the tract, without notice to Barnett, the inter-
vening entryman. (Conly . Price, 9 L. D. 491, and cases there cited.)
But inasmuch as Robertson entered said tract August 4, 1838, you will
cause Barnett to be duly notified, and that he show cause why his entry
of February 15, 1888, should not be canceled.

Your said office decision is accordingly modified.

PRACTICE—MOTION FOR REVIEW.
ALFRED MAGNUSON.

A motion for review must be accompanied by an affidavit that it is made in good
faith and not for the purpose of delay.

Review will not be granted in the absence of specific allegations of error.

Testimony as to facts that occurred after the hearing cannot be considered as newly
discovered evidence in support of a motion for review.

The time allowed for filing a motion for review, except in case of newly-discovered
evidence, is limited to thirty days after notice of the decision.

Secretary Noble to the Commissioner of the General Land Office, January
17, 1890.

‘William Plankington, mortgagee, has filed a motion for review of de-
partmental decision of October 27, 1888, in holding for cancellation the
pre-emption cash entry of Alfred Magnuson for the SW. % of Sec. 31, T.
109, R. 58, Watertown land district, South Dakota. The motion is not
accompanied by the affidavit (required by Rule 78 of Practice) that it
is made in good faith, and not for the purpose of delay. '
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The principal error alleged is that the decision is not in accordance
with the evidence. In the language of the mortgagee’s affidavit:

" The deponent has had all of the evidence upon which said cancellation was based
carefully examined by an attorney, who has had large practice in such cases, and
deponent is informed by his said attorney, and verily believes, that on a rehearing it
can be fully shown that the said Alfred Magnuson-fully complied with the pre-emp-
tion law in securing said land, as well as with the rules and regulations of the Com-
missioner of the General Land Office relating thereto.

So far as this allegation is concerned, the motion for review might
properly be dismissed. ¢Itis not enough for counsel to make sweep-

ing assertions that there is no evidence warranting a coneclusion arrived
~ at in the decision sought to be revoked, He must go further and state
that the evidence is upon the question, and show that the finding of the
Department is against the palpable preponderance of the evidence” (see
Hoffman v. Hindman, 9 L. D., 82; also Albert H. Cornwall, ib., 340).

Nevertheless, it may not be amiss to refer briefly to the testimony of
the claimant as given at the hearing.

Q. Where did you keep your oxen and cows after you filed on your land and up till
you made proof ?—A. They were at father’s.

Q. How far does your father live from thisland 2—A. About half a mile.

Q. Did you board at your father’s at that time when in the neighborhood ?—A
Yes, sir.

Q. Did you sleep there also at the same time?—A. Yes; when I did not sleep on
my claim.

Q. How often did you sleep on your own claim?—A. Asnear as I can remember,
twice a month * * * =#

Q. What did you do between the time when you quit working for your father and
the 22d of November, 1883 %—A. I worked at mason-work in Carthage, about seven
miles from my land; and also in Howard, about twenty-five miles.

Q. During that time, stave if you were on your claim ; if so, how much, day and
night#—A. I was on the claim and slept there about twice & month * * * *

Q. Could you not have staid on your land during the time you were working for
your father #—A. 1 could not, for I had not at that time money enough to start board-
lng myself,

It does not appear from anything in the testimony that the entryman
ever ate a meal in his house, He alleges that he was absent earning
money with which to improve his claim; but the only money he ex-
pended prior to making final proof was, according to his own account,
between nine and ten dollars for lumber and the hauling of the lumber
in his house. He and his father did some breaking and other work on
the land, but it is his residence, and not his cultivation of the traet,
that is questloned

The departmental decision review of which is asked was rendered
October 27, 1888 ; the motion for review bears date December 17, 1889.
Apellant seeks to avoid the rule requiring that motion for review shal}
be filed within thirty days from receipt of notice by alleging that the
motion is based upon ¢ newly discovered evidence ?—to wit:

““That deponent is reliably informed that claimant, immediately after said addi-
tional proof was submitted ”—
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This must refer to the ¢ proof” of the entryman and his witnesses
¢ submitted ” at the hearing : » ‘ »

Not only continned to reside upon and cultivate said land, but also made other and
valuable improvements, so that at the time of the cancellation of said entry, in De-
cember, 1888, the claimant was residing upon said land, with his family—he being
a single man when he made final proof, and married afterward—and had nearly the
whole of the land under cultivation.

Certainly, if these statements as to the acts of the entryman after the
hearing be true, they can not be considered as “newly discovered evi-
dence.” A decision properly rendered in view of and in accordance
with the facts disclosed in a given record is not to be invalidated by
facts which did not oceur until after the record was complete which
formed the basis of said decision.

In view, therefore, of these considerations: that the motion for re-
view is not accompanied by an affidavit that it is made in good faith,
and not for purpose of delay; that it is vague and general, and not spe-
cific, in its allegations of error; that, nevertheless, an examination of
the testimony shows that the decision complained of is sustained by
the evidence taken at the hearing; that the motion is not made within
the time required by departmental rules and regulations; that the evi-
dence alleged to be ¢ newly discovered” can not in any proper sense of
the term be considered such, inasmuch as it refers to acts performed at
a date subsequent to the hearing which formed the basis of the de-
cision complained of, and as said evidence is not submitted, but as
affiant simply alleges that he is * reliably informed ” that it might be
obtained —~said motion must be dismissed.

SWAMP SELECTIONS—ACT OF MARCH 3, 1857,

ST. Louls, IRoN MoUNTAIN & SoUTHERN RY. Jo. ¢. STATE OF
ARKANSAS.

Swamp selections of vacant unappropriated lands reported to the Commissioner of-
the General Land Office prior to the act of March 3, 1857, were confirmed to the
State by the provisions of said act.

Secretary Noble to the Commissioner of the General Land Office, Jan-
uary 20, 1890,

The case of the St. Louis, Iron Mountain and Southern Railway Com-
pany ». The State of Arkansas is before me on appeal by said company
from the decision of your office, dated May 22, 1888, rejecting its claim
to the E. § of the NW. £ of Sec.11,T. 6 S,, R., 14 W,, Little Rock land .
disfriet, Arkansas.

It appears from your office decision that said eompany is the successor
to the Cairo and Fulton Railroad Company and that it claims the above
described tract of land under the acts of February 9, 1853 (10 Stat.,
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155) and July 4, 1866 (14 Stat., 83), granting lands to the States of
Arkansas and Missouri for railroad purposes, and selected the same
June 9, 1872, )

1t further appears that said tractis claimed by the State of Arkansas
under the swamp land act of September 28,1850 (Sec. 2479 R. S.), and
that it was selected as swamp and overflowed land by said State, ¢ and
the selection thereof reported to the Commissioner of the General Land
Office prior to the passage of the confirmatory act of March 3, 1857,7
(Sec. 2484 R. S.). .

It is also stated in the decision appealed from—and the fact is not
questioned by appellant—that at the date of said confirmatory act
“said tract was vacant and nnappropriated, and not interfered with by
an actual settlement under any existing law of the United States.”

In view of the foregoing facts, your office held that said selection was
confirmed to the State by said act of March 3, 1857, and consequently
rejected the company’s claim to said tract.

Appellant assigns the following errors: »

1. In holding that said land inured to the said State of Arkansas by the confirma-
tory act of March 3, 1857 ; said act not being operative npon lands granted io said
railroad company.

2. In holding that lands claimed by the State under the swamp grant were by such
claim excepted from the railroad graht. The excepting elause of such railroad grant
operating on and including lands in fact swamp.

In addition to the facts stated in the decision appealed from—and
which are undisputed—an inspection of the records of your office shows
that the land in controversy was on January 18, 1853, certified by the
surveyor-general of Arkansas as being swamp land. And such inspeec-
tion further shows that said land is not within the primary limits of the
grant of February 9, 1853, or of July 4, 1866 (supra), but is within the
* indemnity limits of the latter grant. It is, therefore, clear thatno right
of the company could have attached to said land prior tothe passage of
the act of July 4, 1866,

Itis well settled, also, that under the foregoing state of facts theland
in dispute was confirmed to the State of Arkansas by the act of March
3, 1857, whether the same was in fact swamp land or not. State of
Louisiana (1 L. D., 508); State of Louisiana (1 L. D., 509); State of
Florida (8 L. D., 65).

The decision of your office is accordingly affirmed.
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TIMBER AND STONE ACT—MARRIED WOMAN.
DELILA STUKEL.

The right to make an entry under the timber and stone act of June 3, 1878, may be
exercised by a married woman, acting in her own interest, if she possesses the
requisite qualifications of citizenship.

. The restrictions imposed by the cireular of May 21, 1887, are intended to prevent am

entry by a married woman for the benefit of her husband, but not to limit the
right of entry in any State or Territory in which the act is applicable, and where
title would not vest in the husband by virtue of marital rights.

Secretary Noble to the Commissioner of the General Land Office, January
20, 1890.

By letter of April 20, 1889, your office held for eancellation the entry
of Delila Stukel made under the act of June 3, 1878 (20 Stat., 89), for
the SE. %, SW. £, Sec. 22, T. 40 8., R. 10 E., Lakeview, Oregon, on the
ground that “a married woman can not make an entry under said act,
in the State of Oregon.” o

Claimant appealed.

I am now in receipt of your letter of the 20th inst.in which you state
that some doubt exists as to the correctness of said decision, and as
“ more than fifty cases have arisen involving the same question” you -
request an early deeision in the premises.

It appears from the record that said Delila Stukel made said entry
No. 417, on June 10, 1885. In an affidavit she stated that she is a na-
tive born citizen of the United States over the age of twenty-one years
and a married woman, the wife of Stephen Stukel, and that she pur-
chased said land with her separate money.

In said deecision of your office the local officers were advised that the
fifth clause of the circular of May 21, 1887 [approved July 16, 1887] pro-
vides that a married woman may make an entry under the act of June
3, 1878, when the laws of the State or Territory permit her to purchase
and hold real estate as a feme sole (6 L. D., 114). After an examination
of the laws of Oregon touching the rights of married women in their
separate estates, your office concluded that these laws negative the idea
that a married woman in that State has % control over her propersy as
a _feme sole,” and accordingly held the entry for cancellation.

The provision of the law on the question in issue is as follows :

That surveyed public lands of the United States within the States of California,.

Oregon, and Nevada, and in Washington Territory, not included within military,
Indian, or other reservations of the United States, valauable chiefly for timber, but

" unfit for cultivation, and which have not been offered at public sale according to-

law, may Dbe sold to citizens of the United States, or persons who have declared their
intention to become such, in quantities not exceeding one hundred and sixty acres to
any one person or association of persons, at the minimum priee of two dollars and
fifty cents per acre.
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The allegation of claimant that she is a citizen of the United States
is nowhere denied, so in that regard she seems to be within the class of
persons authorized to make such entry. On its face the statute con-
" fers this right generally on * citizens of the United States.” It does
not prefer one description of citizens and reject another. Nor is it
shown or alleged that there is any ambiguity in the language of the
statute. The ordinary rule is that the intent of the statute is found in
its words. No reason appears for departing from this well established
rule of construction. Least of all is it to be supposed that the scope
of the congressional act is defined by the statutes of the different
States passed without reference to the question of citizenship or to this
act. Had it been the intention of Congress to restrict this right to a
certain ‘class of citizens, such intention wounld readily have found ex-
pression in other and appropriate words. As in the pre-emption law
which confers the right of entry on certain conditions, on any person
“being the head of a family, or widow, or single person over the age of
twenty-one years, and a citizen of the United States, or having filed a
declaration of intention to become such ; ” 50 in the homestead law which
restriets the right to a ¢ person who is the head of a family, or who has
arrived at the age of twenty-one years, and is a citizen of the United
States or who has filed his declaration to become such.” These laws
are oider than the act of June 3,1878, The omission from the later act
of the words ¢ head of a family,” must be assumed to have been made
with a purpose, anid the obvious purpose is that Congress did not pro-
pose to restrict the right as in the former acts.

A similar question arose in this Department in 1880, under the desert
land act. That act provided for the sale of desert lands in certain
States and Territories to “any citizen of the United States, or any
person of requisite age ¢ who may be entitled to become a citizen and
who has filed his declaration to become such.’” (19 Stat., 377). In
respect to this act Secretary Schurz in a letter to your office dated
December 15, 1880, said :

You concluded that any woman born in the United States, and of the age of twenty«
one years or upwards, whether married or single or any woman of foreign birth of
such age who has declared her intention to become a eitizen, or has married a citizen
of the United States and who might herself be lawfully naturalized, is entitled to
make an entry under said (desert land) act.

I concur in your opinion for it seems to me that the act is couched in such language
ag to preclude any other construction. (9 C.L.O.,222).

This ruling as to such entries by married women was followed by
Secretary Lamar in a letter to your office dated June 23,1887, returning
a draft of a proposed cireular in reference to desert land entries as fol-
lows:

In section two you say tha.t a married woman can not make a desert land entry.
Thisis changing the established rule of the Department. Secretary Schurz on the

15th of December, 1880, ruled expressly that a married woman may make a desert
land entry, if she in other respects be duly qualified. (9 C.IL.0.,222). This rule
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was followed in the recent case of Sears v. Almy, decided here June 3, 1887 (6 L. D.,1).
Although this question was not made a point in this last case, the record distinetly
showed that the party to whom the land was awarded was a married woman at the
date of her application, and also when the entry was allowed. I can see nothing in
the statute forbidding such entry. The desertland act does not, like the homestead,
pre-emption and timber-culture laws, restrict entries under its provisions to the heads
of families, but it says that ‘any citizen of the United States, or any person of re-
quisite age, who may he entitled to become a citizen,” ete., may make entry, ete.

(6 L. D.,114).

It will be observed that the provision of the desert land act, as far
as the question at issue is involved is identical with that of the act of
June 3, 1878. Both provide for sales to citizens of the United States.
Unless there is something showing a different intent, this expression,
used in two statutes in pari materia, should receive a like gonstruction
in both. In the case of Isabella M. Dwyer, which apparently followed
said circular of May 21, 1887, supra, Acting Secretary Muldrow held
that a married woman (in California), who by the laws of the State is
authorized to purchase and hold realty as a feme sole, and independ-
ently control her separate property, is entitled to make timber purchase
under the act of June 3, 1878 ( 6 L. D., 32). -

There is nothing in the laws of Oregon forbidding a married woman
from purchasing and holding realty in her own name, and, hence, the
raling of the Department in the case of Isabella M. Dwyer is applicable
alike to the State of Oregon, as well as California.

You held that a married woman can not make enfry under the act of
June 3, 1878, for the reason that the laws of said State require the hus-
band to join with the wife in the conveyance of her real estate, and the
supreme court of said State has held that “A married woman can only /
convey her real property by joining her husbund with her in the deed,
and that a donveyance by her alone, or in pursuance of a power exe-
cuted by her is void.” But, while these restrictions as to the power of
alienation have been provided for by law, it does no{ in any manner
abridge or limit the right of the wife to hold realty in her own name and
right. The right to hold property both real and personal, free from the -
debts and control of the husband, is guaranteed by the constitution of
said State, and sections 2992, 2993 and 2998 of the Code of Oregon pro-
vides as follows:

9992. The property and pecuniary rights of every married woman at the time of
her marriage, or afierwards acquired by gift, devise, or inheritance, shall not be

subject to the debts or contracts of her husband, and she may manage, sell, convey,
or devise the same by will to the same extent and in the same manner that her hus-
band can property belonging to him. '

2993, The property, either real or personal, acquired by any married woman during
coverture, by her own labor, shall not be liable for the debts, contracts, or liabilities
of her husband ; but shall in all respects be subject to the same exemptions and liabil-
ities as property owned at thetime of her marriage or afterwards acquired by gift, de-
vise, or inheritance.

2998. All laws which impose or recognize civil disabilities upon a wife which are
not imposed or recognized as existing as to the hushand are hereby repealed: provided,

14639—vorL 11 4
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that this act shall not confer the right to vote or hold office upon the wife, except as
is otherwise provided by law; and for any unjust usurpation of her property or nat-

_ural rights she shall have the same right to appeal inher own name alone to the
eourts of law or equity for redress that the hushand has.

The desert land act and the timber and stone act both provide for
sales to citizens of the United States, and both acts restriet the pur-
chaser to one entry.

If the laws of the State in which the entry is made allow a married
woman to purchase and hold realty, she is entitled equally with her
husband, as a citizen of the United States, to make entry under the
act of June 3, 1878, because her holding will be separate and inde-
pendent of that of her husband, and will not violate that provision of
the act which authorizes the sale in quantities, not exceeding one hun-
dred and sixty acres, ‘“to any one person or association of persons.”

The circular of the Department of May 21, 1887 (6 L. D., 114), has
very wisely adopted a rule to enable the land office to determine whether
an entry, made by a married woman, is made bona fide and for her sole
and separate use and benefit, or whether the entry is made for the ben-
efit of her husband, but it does not restrict the right of a married
woman to make entry in any State or Territory in which the act is ap-
plicable and where the title of the government would not vest in the
husband by virtue of his marital rights.

If claimant brings herself within the rules presecribed by the act, she
is entitled to make the purchase. The question of good faith in this,
as in other cases, is one of fact, to be determined by proper proceed-
ings. :

I am of the opinion that the rule annourced by Secretary Schurz, and
consistently followed, should govern the disposition of this case. And
this conclusion seems to be in line with the contemporaneous construc-
tion of this Department and of your office. I have caused the records
to be examined and fail to find that the right of a married woman to
make such entry was ever denied prior to 1887.

Said decision is accordingly reversed, and if claimant be found other-
wise qualified, the entry will pass to patent.

RAILROAD GRANT—ACT OF JUNE 22, 1874,
' S1. PAUL AND Sroux Crry R. R. Co.

Lands within the indemnity limits of a grant do not afford a basis for relinquish-
ment and selection under the act of June 22, 1874,

A certification on such a basis is erroneous, and proceedings for the recovery of title
should be instituted nnder the act of March 3, 1887.

Secretary Noble to the Commissioner of the General Land Office, Janu-
ary 23, 1890.

By letter of January 10, 1888, your office transmitted twolists of lands,
stated to have been erroneously certified to the State of Minnesota for
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the benefit of tiie Winona and St. Peter and the St. Paul and Sioux
City Railroad Companies, under the grants of land to that State, for
railroad purposes, made by the act of March 3, 1857 (11 Stat., 195), and
amendments.

List ¢ B ” in said letter comprised lands in the even sections lying
along said roads, which had been so certified in lieu of other lands, in
the odd sections relinquished, and claimed to be within the purview of
the relinquishment act of June 22, 1874, (18 Stat., 194).

On February 21, 1888, your office was instructed to lay arule upon the
companies to show cause why proceedings should not be taken in ac-
cordance with the provisions of the adjustment act of March 3, 1887,
(24 Stat., 557), to secure the restoration of said lands to the govern-
ment, and to report the showing made by the company and the opinion
of your office thereon, to this Department (6 L. D., 544).

By letter of September 15, 1888, report was made on the showing of
the St. Paul and Sioux City Railroad Company, in response to a rulein
respect to thirteen described tracts of the class contained in list “B.”

It appears from said report and the answer of the company, that all
‘thirteen of the relinquished traets, which were elaimed as bases under
the act of 1874 for the certification in question, were outside of the
granted and within the indemuity limits of said road, and were not for-
mally selected at any time as indemnity lands by the company, in lien
of anylost in place to its grant.

The company asserts, however, that its waiver of claim to these lands,
by relinquishment, was, in effect, a selection thereof, a waiver of claim
being ¢ tantamount in law to the assertion of the claim.” This ¢ asser-
tion of claim,” if there was one, it is to be observed, was not made until
long after said tracts were covered by the settlement claims.

In its answer the company avers that “ The withdrawal of lands for
the benefit of this respondent was made long prior to the allowance of
the entries shown by the record ” upon the relinquished tracts.

In answer to this, in the report from your office, the dates of the in-
demnity withdrawals for the company are given, as well as the dates of
the respective entries and initiation of the settlement claims upon the
relinquished tracts; and it is thus made apparent that the claims and
entries existed prior to the time when the indemnity lands were with-
drawn by executive order for the benefit of said company.

This fact being ascertained by the official records is conclusive of the
case, in any aspect in which it is presented by the ingenious answer
and argument in behalf of the company, and makes discussion thereon
unnecessary ; for if, as claimed, but not conceded, the company could
~ acquire vested rights before selection in lands withdrawn for indemnity

purposes, it could have no sueh rights in any portion of the public
lands before their withdrawal, certainly none to the prejudice of the
actual settlers. Nor can the company be permitted, after withdrawal,
to use lands to which prior claims had attached as bases for a claim to
select other lands under said relinguishment act.
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But beyond this, it is apparent, that the lands relinquished were not
of that class contemplated by said aet, which applies only where some
of the lands ¢ granted” are found in the possession of an actnal settler,
whose entry or filing was allowed ¢ subsequent to the time at which, by
the decision of the land office, the right of said road was declared to
have attached to such lands.” The lands in question lacked two essen-
tial characteristics of those described in the act: they were not of the
class recognized as ¢ granted;” and the settlement claims thereto were
not filed subsequent to the time when the right of the company was de-
clared to have attached to them. As to the distinction in legislation
between “ granted” and ¢ indemnity ” lands, in ‘the case of Barney v.
Winona & St. Peter Railroad Company (117 U. 8., 228-232), the su-
preme court said :

In the construction of land grant acts, in aid of railroads, there is a well estab-
lished distinction observed between ‘‘ granted lands” and ‘‘indemnity lands.” The
former are those falling within the limits specially designated and the title to which
atitaches when the lands are located by an approved and accepted survey of the line
of the road filed in the Land Department, as of the date of the act of Congress.
The latter are those lands selected in lien of parcels lost by previous disposition or
reservation for other purposes, and the title to which acerues only from the time of
their seleetion.

Finding that the relinquished traects did not come within the purview
of the aet of 1874, it follows that the certification over of other land in
lien thereof was erroneous and without authority of law ; and the grant
to said company being shown by the records of your office to be “un-
adjusted,” it becomes my duty, under the construction of the adjust-
ment act of March 3, 1887, supra, adopted by me, and recently expressed
in the case of the Winona and St. Peter Railroad Company (9 L. D.
649), to initiate proeeedings to restore the certified lands to the govern-
ment. .

You are therefore directed to demand from the St. Paul and Sioux
(City Railroad Company a reconveyance of the twelve tracts deseribed
in said report and admitted by that company to have been received from
the State of Minnesota ; and, if the company neglects or fails to make
such conveyance within ninety days after demand, you will prepare and
transmit to this Department a report of the facts, and a record of all
the proceedings in relation te the matter, to be forwarded to the At-
torney General that he may take proper aection in accordance with the
last recited act. )

As to the other fraet of land, described in said report, but which the
company insists has never been conveyed to it by the State of Minne-
sota, you are directed to communicate with the proper authorities of
that State, setting forth the cir(\:umstauees of the case, and to ascertain
if the statement of the company is correct. If so, you will request a
reconveyance of said tract from the State; and, if otherwise, demand it
from said company.
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MINING CLAIM—EXCLUDED GROUND.
LoNE DANE LoDE.

A patent will not issue on an application that expressly excludes therefrom the land
upon which are situated the discovery shaft and improvements, and where the
proof fails to show the discovery of mineral on the claimed ground or the requi-
site expenditure for the benefit thereof.

Secretary Noble to the Commissioner of the General Land Office, January

23, 1890.

This is an appeal by the Trophy Mining Company from your office
decision of November 3, 1888, holding for cancellation its minceral entry
No.1334, ‘made November 4, 1882, for the Lone Dane lode claim, lot No.
1507, consolidated Ten Mlle mining distriet Leadville, Colorado.

On June 5, 1882, the said company filed its application for patent for
said mining claim.

From the said application the ground in conflict between the said
claim and nine other lots, surveys, or claims was expressly excepted.

The receiver’s receipt and register’s final certificate excepted and ex-
cluded from the sale and entry all that portion of the ground in con-
flict between the Lone Dane and the said nine several mining claims.
The mining claim so entered embraced 0.953 acres and the reeeipt is for
five dollars.

The approved plat of survey shows that the improvements consisting
of the discovery shaft the basis of the Lone Dane location is within the
space in conflict between the Lone Dane and Hitcheock lode claims.

The ¢ Hitehcoek ” is one of the said nine claims whieh conflict with
the Lone Dane.

The ground containing the said discovery shaft which is'the sole im-
provement upon the Lone Dane location is therefore as stated expressly
excepted from the said application and entry.

By office letter of December 10, 1884, your office required of the Lone
Dane claimants ¢ a certified copy of each of the location notices of said
Hiteheock claim, ” but no action appears to have been taken by said
claimants in this regard.

On May 25, 1836, your office required the claimant within sixty days
to furnish * satisfactory evidence showing whether a vein or lode has
actually been discovered within the ¢ claimed grounds, ” and ¢ an addi-
tional certificate by the surveyor general that five hundred dollars have
been expended upon the claim as entered ” and also a continuation of
the abstract of title from May 27, 1882, to and including June 3, 1882,

By office letters of February 6 and July 17,1888, your office allowed
the claimant ¢ additional time in which to furnish the required evi-
dence.” Thereupon an affidavit corroborated by a United States dep-
uty mineral surveyor was, October 23, 1888, together with the required
continuation of the abstract of title, filed in the local office by Herbert
R. Smith ‘one of the principal stockholders in and trustee for said
Trophy Mining Company.” This affidavit sets out that the said dis-
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covery shaft ¢ constituting the improvements” upon the Lone Dane
claim “although within the boundaries of the Hitchcock lode survey
No. 1196, is well worth five hundred dollars and was intended for said
Lone Dane lode and for no other,” that the Trophy Mining Company
is the owner of both of said elaims; that it has ¢ caused work to be
done and improvements put upon each of said claims to the full value
of five hundred dollars; that on or about April 1, 1882, ores containing
silver, iron, and other metals were discovered in said discovery shaft
in rock in place and that ¢ the course of said veinin which said mineral
bearing ores were discovered corresponds to the general course of said
Lone Dane lode namely, a northeasterly course,”

Your office by the decision appealed from found that the evidence
submitted ¢ utterly fails to show the discovery of mineral in the
claimed ground, or that the vein or lode discovered in said shaft situated
within the lines of said Hitcheock Lode claim extends in its onward
course or strike through or into the land embraced in this entry.”

It also appears by the said decision that the claimant failed to furn-
ish the said additional certificate required by your office, to show ¢ that
the statutory expenditure has been made upon the claim as entered.”

The Department has held that patent will not issue on an applica-
tion wherein the land upon which are sitnated the discovery shaft and
improvements, is expressly excepted therefrom and the proofs fail to
show the discovery of mineral on the ¢laim as entered, or the requisite
expenditure for the benefit thereof. Antediluvian Lode and Mill Site
(8 L. D., 602). See also Independence Lode (9 L. D., 571).

The record showing the land upon which all the improvements
claimed for the Lone Dane eniry to have been expressly excluded from
the claimant’s application for patent and there being no satisfactory
proof of the discovery or existing of mineral on the claim as entered the
case at bar comes squarely within the rule laid down in the case cited.

The decision appealed from is accordingly affirmed. .

RAILROAD GRANT—ACT OF MARCH 3, 1887.
RANDALL 2. ST. PAuL AnND Siouvx Ciry R. R. Co.

A prima facie valid and unexpired pre-emption filing of record at the date when the
right of the company attached excepts the land coveredsthereby from the opera-
tion of the grant.

A certification of land thus excepted from the grant is erroneous, and proceedings for
the recovery of title nnder the act of March 3, 1887, should be aceordingly insti-
tuted. o

The defense set up by the company fo such action, that the land has passed into the
hands of a bona fide purchaser, is one that must be made in the courts, as under
said act the Deparbment is not authorized to consider the same.

Secretary Noble to the Commissioner of the General Land Office, J anuary
’ 23, 1890.

On October 4, 1856, Boyd W. Raundall, claiming settlement August 1,
1856, filed pre-emption declaratory statement for the 8. % of NW. 1 of
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Sec. 29, T. 111 N, R. 25 W., Tracy, Minnesota, which was then un-
offered land. This tract fell within the six mile or primary limits of the
grant to the State of Minnesota, for the benefit of what is now the St.
Paul and Sioux City Railroad, made by the act of March 3, 18567 (11
Stat., 195); the map of definite location of the road, opposite to this
land, was filed February 20, 1858, On September 3, 1859, said tract,
among others, was advertised for public sale by notice No. 646 (not pro-
clamation 643, as stated), whereby parties having pre-emption rights
were required to make proof thereof and payment before October 9,
1859, otherwise their rights would be forfeited. ‘ '

Randall did not make proof before the day of sale; the land was then
offered, but not sold ; it was thereaiter, on August 26, 1364, certified to
the State for the benefit of said road, as of its granted Jands, the pre-
emption filing not appearing to have been canceled on the record.

Notwithstanding this certification, the settler was allowed to pur-
chase the land, and, on making payment therefor, cash entry certificate
was issued to him, on April 28, 1866, which, however, was canceled on
November 19, following ; and an application for re-instatement of said
entry was denied, on the ground that the certification divested this De-
partmént of all jurisdietion iu the premises. .

On this state of facts ycur office called upon the railroad company to
show cause why proceedings should not be taken in accordance with
the provisions of the adjustment act of March 3, 1887 (24 Stat., 556), to
secure the restoration of said land to the United States. By office letter
of September 15, 1888, was transmitted the answer of the company, to
the effect that the certification carried complete title from the United
States to the State and to the company, and that the land had been
sold by the latter to an innocent purchaser for a valuable consideration,
which sale, it is claimed, is a flat bar to any right to recover said land
on account of error in the certification. ) _

The pre-emption act of September 44 1841 (b Stat., 453), though au-
thorizing entries upon unoffered lands, did not require a declaratory
statement to be filed as to them ; nor that proof and payment should
be made within any fixed time, further than section fourteen thereof de-
clared that nothing in said aet should delay the sale of public lands
beyond the day appointed for such sale; and that the provisions of said
act should not be made available to any person who failed to make
proof and payment before the day appointed for commencement of the
sales.

The act of March 3, 1843 (5 Stat., 619), amended the former, and re-
quired that declaratory statement should be filed as to unoffered lands ;
and, also, whilst not repealing the forfeiture of the pre-empiion claim,
contained in the former act, gave to the defaulting pre-emptor, by its
last section, ¢ the right allowed by law to others to purchase the same
(tract of land) by private entry, after the expiration of the right of pre-
emption.”
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It was not until the passage of the act of July 14, 1870 (16 Stat., 279),
that there was any limitation of time fixed within which pre-emptors
were required to make proof and payment where the claim was for un-
offered land.

It results then, that on Febrnary 20, 1558, the date when the rights
of the railroad company might have attached to the tract in question,
it was eovered by a prima facie valid and unexpired pre-emption filing,
whereby in the language of the granting act * a pre-emption right had
attached to the same,” and excepted the land from the grant. As stated
by the supreme court, the filing of the map furnished the means of de-
termining what lands a pre-emption claim “had attached to,” for, by
examining the plats in the land office, it could readily be seen if such a
claim was of record and had attached to any, and what, lands within
the primary limits of the grant. Kansas Pacific Railway Company v.
Dunmeyer (113 U. 8., 629, 640).

Being so excepted from the grant at that time, the land could not
thereafter pass to the company, upon reverting to the public domain,
either because of abandonment by the settler, or of his failure to prove
up within proper time, which in this case was prior to the public offer-
ing. (Ib., 641.)

Randall having failed to prove up as pre-emptor, was entitled to pur-
chase the land in question by virtue of the provisoin section nine ot the
act of 1843, before mentioned. But failing to exercise this right of pur-
chase until after the land had been certified over to the State, whereby
the United States was divested of jurisdiction, his cash entry was prop-
erly canceled. What, if any, rights he acquired by his continued oc-
cupation of the land until 1882, when he was ejected by the company’s
alleged transferee, will be matter for determination by this Department
when the legal title to the land is restored to the government.

This case clearly comes under the second section of the adjustment
act of 1887, for unquestionably the tract in controversy was erroneously
certified for the use and benefit of said company under the congressmnal
grant to aid in the construction of its road.

The defense of bona fide purchaser, set up hy the company, is one
which will have to be made by it in eourt, as this Department is not
aunthorized under the adjustment act either to take cognizance of it or
accept a naked plea thereof ; nor is it provided with proper machinery
for ascertaining the facts necessary to sustain or defeat such a plea, even
if receivable here.

The railroad grant in this case being shown by the records of your
office to be “ unadjusted,” I deem it my plain duty, under the construec-
tion of the adjustment act of 1887 , adopted by me, and expressed in the
case of the Winona and St. Peter Railroad Company (9 L. D., 649), to
initiate proceedings to restore theland to the government.

To this end, you'are directed to demand from said company a recon-
veyance of the tract in question, and if it fails or refuses to make said
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reconveyance within ninety days after demand, you will prepare and
transmit to this Department a report of the fact, and a record of all pro-
“eeedings, in relation to the atter, to be sent to the Attorney General
that he may take proper action in the premises, in accordance with the
provisions of the last cited act.

TIMBER CULTURE CONTEST—ADVERSE POSSESSION.

MOWAIN ¢. STONE.

A charge of non-compliance with law musb fail where it is shown that the alleged
failure was due to the illegal and adverse possession of another.

Firvst Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 23, 1890.

1 have eonsidered the case of W.J. McWain ». Austin T. Stone on
appeal of the former from your office decision of May 12, 1888, dis-
missing his contest against the latter’s timber culture entry for SE. 4,
Sec. 3, T. 101 N., R. 59 W., Mitchell, Dakota, land district.

It appears from the record that Stone made timber culture entry for
said land August 7, 1878, and this contest was initiated by affidavit
filed September 10, 1884,

One George A. McWain had initiated contest against said entry June
21, 1883, but the same was dismissed by the local officers, then re-in-
stated by your office on appeal and again dismissed by the local officers
for default of contestant.

On December 16, 1884, the local officers dismissed the contest in the
case at bar upon the ground that the contest affidavit did not allege a
cause of action and on appeal to your office a rehearing was ordered
which was finally had January 11,1886, and upon the evidence the local
officers found in favor of contestant but your office on appeal reversed
their decision. .

1t was alleged in the affidavit of contest that claimant had failed to
plant tree seeds or cuttings during the year ending August 7, 1884, and
up to date of filing of said affidavit and had not cultivated any por-
tion of said tract during the sixth year after entry and up to date and
that there were at the time not more than two dozen living trees grow-
ing upon said land. ‘

Claimant admitted that between August 7, 1883, and September 10,
1884, there had been no planting of trees, seeds, or cuttings upon the
tract, but in explanation says that in April and May, 1879, he had
twenty acres broken and in the fall he had the same backset. That in
the spring of 1880, he had the same sowed to wheat and five acres more
were broken. In 1881 he had five acres of trees planted and the re-
mainder of the plowed land sowed to wheat.

That in the spring of 1883 he contracted with one Lackner to culti-
vate said tract and to plant to tree seeds ten acres thereof one Blakesly
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" having pulled up all the trees upon the first five acres planted and
- removed the same to his own timber culture claim. That in the spring
of 1884, he wrote to said agent and directed him to have said ten acres
replanted after properly preparing the ground. That faid agent sent
him an estimate of the cost of so doing and apon receipt thereof he
immediately wrote him to be sure and have said work done and he
would forward the money to pay for it, and he heard nothing more from
him until he learned that contest affidavit had been filed. That he at-
tended the hearing on November 11, 1884, and that he procured teams,
had ten acres properly plowed and prepared and planted to tree seeds,
this was done about the middle of November, 1884, and in the spring
of 1885, he caused to be set out upon said ten acres planted to seeds, be-
tween fifteen thousand and twenty thousand cottonwood cuttings.
That in March, 1882, he received notice that one Blakesly had been
permitted by the local officers to file a declaratory statement for said
land over his entry and that upon coming from his home in Michigan’
to see about it, he found Blakesly established thereon in a shanty which
he had erected and wasinformed by him that the local officers had told
him there was no entry marked on their books. Claimant says he then
rented to one Hunter his homestead land adjoining said tim ber culture
claim and contracted with him to cultivate the five acres of trees al-
ready planted and to plant at the proper time in 1882 the additional
five acres required by law and thought he had every thing satisfactorily
arranged, but in a short time he received word that Blakesly refused
to permit Hunter to come upon the land to do said work and that he
did not succeed in getting Blakesly to leave until October, 1882.
The claimant is corroborated by several other witnesses, and contest-
ant does not attempt to contradict any of his statements,
After a carefnl examination of the whole record I coneur in your smd
decision. _
There is nothing in the record impeaching the good faith of entryman.
It was through no fault of his that Blakesly was allowed to file his
- declaratory statement, take possession of the premises and destroy the
five acres of trees then growing on the claim, and as soon as entryman
again obtained possession, in 18383, he caused ten acres of ash seed to
be planted ; he made a reasonable effort to procure the replanting of
the same in the spring of 1884, and his agent not being able to procure
any one to do the work he finally succeeded in getting the planting
done in the fall of 1884, and to make sure of a sufficient number of trees,
he proceeded to set out from 15,000 to 20,000 cuttings in the sprmg of
1885.

Cultivation in 1884 could have been of no benefit as the tree-seeds
planted in 1883 failed to grow and there was nothing to cultivate until
he could succeed in gettmg the tract planted again.

I cannot find that the evidence shows such failure to comply with the
law as to require cancellation of claimant’s entry.

Your decision is accordingly affirmed.
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TIMBER CULTURE CONTEST—INTERVENING HOMESTEAD RIGHT.
LINVILLE 2. CLEARWATERS ET AL,

A homestead entry made on land covered by the prior timber culture entry of another
not of record, and under which no right of posssssion was asserted or acts in com-
pliance with law performed, is good as against every one except the timber cul-
ture entryman, and the right of a third party to contest said tirber culture entry
is excluded thereby.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, Junuary 23, 1890.

I have considered the case of A. J. Linville v. D. W, Clearwaters and
J. W. Williams on appeal of the former from your office decision of July
24, 1888, suspending his contest against the timber culture entry of said
Clearwaters for the NW.  Sec. 15, T. 1 N., R. 3. E. Tucson, Arizona,
land distriet.

It appears from the record that on July 18, 1878, said Clearwaters
made timber culture entry for said tract but the local officers neglected
to enter the same upon the tract books of the office or to indicate thereon
in any manner that such entry had been made, and on April 25, 1883,
John W. Williams made homestead entry for the same land. Williams
immediately established a residence upon said land with his family and
has remained thereon ever since making valuable improvements esti-
mated to be of the value of three thousand dollars.

It is shown that in fact Clearwaters never did anything whatever
upon this land after entry, broke no land and there was nothing upon
the land to indicate to Williams that there was any adverse claim to the
land and the first knowledge the local officers had of Clearwaters’ en-
try was the receipt of your office letter of September 22, 1885, holding
Williams’ entry for cancellation for conflict therewith.

The local officers attempted to give notice to Williams but directed
the same to J. D. Williams and in consequence no appeal was taken
and by your letter of January 21, 1886, his entry was canceled. -

On August 13, 1886, Williams filed an application to have his entry
re-instated alleging in an affidavit that he had with his family resided
upon said land ever since his entry made April 25, 1883, and had made
valuable improvements thereon. That from 1877 until the date of his en-
try he had lived within one mile of said land and that during all that time
neither said Clearwaters nor any one else had ever made any attempt
to cultivate or plant timber on any part of it and that the first knowl-
edge or intimnation of any conflicting claim or entry received by him was
a letter from the register of the local office dated August 7, 1886, and
received by him August 8.

This affidavit was corroborated by three others made by persons who
lived near the land, and were to the effect that Clearwaters had never
done anything whatever upon the land and that Williams had main-
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tained a continuous residence thereon and had made valuable improve-
ments upon the same.

On July 29, 1886, the appellant A. J. Llnvﬂle initiated contest against
the same tunber culture entry of Clearwaters alleging failure to break
or plant said land or any pars of it to timber, and October 11, 1886, was
set by the local officers for hearing and on the evidence the local offi-
¢ers found that Clearwaters had made no effort to comply with the tim-
ber culture law and recommended the cancellation of the entry and
that said Linville be allowed the preference right of entry subject to
whatever intervening right said Williams might have by reason of his
application to re-instate his homestead entry.

By your office letter of December 10, 1887, the application of Williams
to have his entry re-instated was denied but, Williams was allowed for
thirty days a preference right of contest against the entry of Clearwaters
for thirty days after notice. Williams was notified by registered letter
of December 16, 1887, in regard to said decision but did not file contest
affidavit until March 14, 1888, which was rejected because not filed in
time and upon appeal of Williams your office rendered the decision
now complained of, which held that as Williams was allowed thirty
days after the decision of your office became final he was allowed at
least ninety days in which to file contest affidavit.

From a letter of the receiver transmitted with the reeord, it appears
that Clearwaters filed relinquishment November 16, 1887,

I cannot conecur in your conclusion that upon equitable grounds Will-
iams should be given the preference right to contest the entry of Clear-
waters because I know of no law or rule of the Departmens giving such
preference right. I am of theopinion, however, that the rights of Will-
iams are superior to those of Linville,and that for the reason that under
the circumstances his entry was good against all persons except Clear-
waters from the first.

The land was not at the time of enfry in a state of reservation by rea-
son of any act of Congress, it was not settled upon, improved by, or in
the possession of another, nor was there upon the land itself any indi-
-cation that any adverse claim existed. The records of the local office
were silent as to any adverse claim or eniry and as to all parties except
Clearwaters the land was public land at the date of Williams’ entry.

" Clearwaters has relinquished and the entry of Williams should be re-
instated.

Williams has since appeal filed certain affidavits tending to explain
an erroneous enfry by him under the homestead law and asking that
his claim be transmuted to a pre-emption and that he be allowed to make
final proof thereon. These papers I return for your action under the
law and regulations governing such matters.

Your said office decision is modified as above indicated.
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HOMESTEAD ENTRY SECTION 2294 REVISED STATUTES.
DAHON v. BLANCHET.

The defect in a homestead entry caused by the failure of the entryman to establish
the residence required as a prerequisite, where the preliminary affidavit is exe-
cuted before a clerk of court, is cared by the establishment of residence prior to-
the intervention of an adverse right.

A contest against the entry, filed after residence is thus established will not defeat
the right of the entryman to amend his entry by filing a supplemental affidavit.

First Assistant Secretar;z/ Chandler to the Commissioner of the General
Land Office, January 23, 1890,

I have considered the appeal of Lucien Dahon, from the decision of
your office dated September 5, 1888, in the case of said Dahon . Oliver
Blanchet, dismissing Dahons contest against Blanchet’s homestead
entry for the W. 4 SW. 3 Sec. 31, T. 11 8., R. 5 E., New Orleans land
distriet, Lionisiana.

On September 12, 1881, Blanchet made homestead entry for said de-
seribed tract; and on March 15, 1886, Dahon initiated a contest against
said entry alleging that said Blanchet had—

Failed to cultivate the land embraced in his homestead entry within a period of’
six months next suceeeding the making of said entry ; that said entry wasnot settled
upon and cultivated by said party as required by law ; that said Oliver Blanchef, jr.,
was not residing upon or cultivating said land as required by law, at the time he
made his entry, as sworn to by him in his homestead affidavit No. 6135; thatatb the time
he swore he was residing upon and cultivating saidland, he was living upon and eulti-
vating land owned by his father, and did not move upon said land until after the Sth
day of October A, D. 1881.

A hearing was ordered and had. Both parties appeared in person
and by their respective attorneys, and on August 2, 1886, the local
officers found in favor of contestant and recommended that the entry be
canceled.

On December 27, 1886, claimant appealed, and on September 5, 1888,
your office reversed the findings of the local office and dismissed the-
contest, whereupon contestant appealed.

Tt clearly appears from the evidence adduced in the case at bar,
that within thirty days after claimant had made his said homestead
affidavit and the same was filed in the local office, he built a dwelling
house on the land covered by his entry, and established his residence
therein, which was continuous; that every year since 1881, up to the
initiation of this contest, he broke, cultivated and cropped a portion of’
said land and made other improvements thereon.

The facts thus established satisfactorily show the good faith of the
entryman in the premises. It is true that the entry made upon an
affidavit sworn to before some officer other than the local officers
and before the entryman had established a residence on the land
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claimed was defsctive. This defeet was not however necessarily fatal
but was one that might be cured by the establishment of a residence
prior to the intervention of an adverse claim. In view of the fact that
the entryman established his residence before the intervention of an
adverse claim, that he has acted in good faith and that the contestant
does not assert any claim other than that of a suecessful contestant, I
am of the opinjon that the entryman should be allowed to cure the
defect in his entry by filing a supplemental affidavit. Brassfield ».
Eshom (8 L. D., 1) and authorities there cited.

You will therefore direet the loeal officers to notify claimant that he
will be allowed thirty days from receipt of notice hereof within which
to file said supplemental affidavit.

The decision appealed from is modified acecordingly.

PRE-EMPTION ENTRY—APPROXIMATION.
IsAac M. GALBRAITH,

A pre-emption entry embracing lands in different sections must approximate one
hundred and sixty acres as nearly as practicable.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 24, 1890.

I have considered the appeal of Isaac M. Galbraith from your office
decision of February 21, 1888, affirming the action of the register and
receiver of the United States land office, at Seattle, Washington Ter-
ritory, December 23, 1887, in rejecting said Galbraith’s pre-emption
declaratory statement for the . £ of NE. £, See. 17, 8W. £ of SE. 1, and
lot 9, Sec. 8, and lot 4, See. 9, T. 37 N., R. 5 E,, containing one hundred
and seventy-six acres.

" The settlement on these lauds is alleged to have been made Novem-
ber 1, 1883; the plat of the survey of the township, i. e., 37, was re-
ceived with surveyor-general’s letter of September 5, 1885, By refer-
ence to the plat of said lands, it is found that they are situated in three
different sections, i. e., 8, 9 and 17, aggregating one hundred and sev-
enty-six acres. Excluding the lot 4, in Sec. 9, there is still leff one
hundred and sixty-one. Appellant, therefore, has the right of entry to
one hundred and sixty-one acres, by legal subdivisions, from the one
hondred and seventy-six acres embraced in the tract described in the
declaratory statement. It is obvious that he can notf, under the law,
enter the whole of said tract. But it appears that appellant’s improve-
ments, estimated at $300.00, are situated on lot 4, in Sec. 9, which lot,
by the survey, contains only fifteen acres. By relinquishing this lot, he
ean get from the residue one hundred and sixty-one acres. By retain-
ing it and releasing one of the legal subdivisions, he can get but 136
acres,
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Reference is made to the case of Henry P. Sayles (2 L. D., 88), as
announcing the rule of this office, that, where the excess above one
hundred and sixty acres is less than the deficiency would be should a
subdivision be excluded from the entry, the excess may be included, and
the contrary where the excess is greater than the deficiency; and the
application of this rule is invoked in behalf of appellant in this case.

It ean not applyin this case. Thereare fivesubdivisions in this pro-
posed entry—four of them, of nearly forty acres each, amount to one
hundred and sixty-one acres; one of them (lot 4, in Sec. 9, and contain-
ing his improvements) has only fifteen acres. There is no rule of ap-
proximation that will permit appellant to enter the fifteen acres and
also the additional one hundred and sixty-one acres.

I find no error in your said office decision, which is accordingly
affirmed. The papersin the case are herwith returned.

RAILROAD GRANT—ACTS OF JUNE 3, 1856, AND MAY 5, 1864.
WiscoNsIN CENTRAL R. R. Co.

The grant of June 3, 1856, is not repealed by the act of May 5, 1864, only to the extent
that the later act destroys the continuity of the line provided for, or made possi-
ble, under the former grant.

Lands reserved, by executive order, for indemnity purposes under the grant of June 3,
1858, are by the express terms of section 6, act of May 5, 1864, reserved and ex~
cluded from the grant made by seetion 3, of said act.

The act of 1864, operated upon the indemnity limits of the grant of 1856 s0 as to con-
vert four miles of said limits into place limits under said act of 1864 in favor of
the roads common to both grants, but it did not confer any rights upon this road
where its grant overlaps the limits of the prior indemnity withdrawal under the
grant of 1856, as the rights of said road date from, and exist only underthe act of
1864,

Secretary Noble to the Commissioner of the General Land Office, January
24, 1890,

This is an appeal by the Wiseonsin Central Railroad Company from
your office decision of October 15, 1888, holding for cancellation certain
lists (inappropriately styled ¢ selections” in your said office decision)
made by said company July 2, 1887, of lands claimed as a part of its
grant under the act of May 5,1864 (13 Stat., 66), to the extent that they
included the following described traets, situated in the .Ashland land dlS-
trict, in the State of Wisconsin : [List omitted.]

. These lands are within the ten miles, or primary limits of the grant

of May 5, 1864, now owned by said Wisconsin Central Company, and
are also within the fifteen miles, or indemnity limits of the grant (Bay-
field Branch) under the act of June 3, 1856 (11 Stat., 20), now owned
by the Chicago, St. Paul, Minneapolis and Omaha Railway Company.

The matters involved in the appeal make it necessary to refer, at
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some length, to the provisions of these two acts of Congress, and the
subsequent proceedings thereunder.

By the first section of the act of June 3, 1856, there was ¢ granted to
the State of Wisconsin, for the purpose of aiding in the construction
of a railroad from Madison, or Columbus, by the way of Portage City
to the St. Croix river or lake, between townships twenty-five and thirty-
one, and from thenece to the west end of Lake Superior, and to Bayfield ;
and also from Fond du Lac on Lake Winnebago, northerly to the State

 line, every alternate section of land designated by odd numbers for six
sections in width on each side of said roads, respectively.” ¢ But,” the
“act declares,

in case it shall appear that the United States have, when the lines or routes of said
roads are definitely fixed, sold any sections or parts thereof, granted as aforesaid, or
$hat the right of pre-emption has attached o the same, then it shall be lawful for
any agent or agents, to be appointed by the governor of said State, to select, subject
o the approval of the Secretary of the Interior, from the lands of the United States
nearest to the tier of sections, above specified, so much land in alternate sections, or
parts of sections, as shall be equal to such lands as the United States have sold or
otherwise appropriated or to which the right of pre-emption has attached, as afore-
said which lands (thus selected in lieu of these sold, and to which pre-emption has
attached as aforesaid, together with the sections and parts of sections designated by
odd numbers as aforesaid, and appropriated as aforesaid), shall be held by the State
of Wisconsin for the use and purposes aforesaid : Provided, That the lands to be so lo-
cated shall in no case be further than fifteen miles from the line of the roads in each
case, and selected for and on account of said roads;
and there was added the further proviso: ¢ That any and all lands
reserved to the United States by any act of Congress for the purpose of
aiding in any object of internal improvement, or in any manner for any
purpose whatsoever,” should be reserved to the United States, and ex-
cepted from the operation of the act, except so far as necessary for the
loeation of the routes of the said railroads, in which case the right of
way only was granted.

The fourth section of the act, after prescribing the manner in which
the lands thereby granted were to be sold by the State, to the end that
the purpose of Congress relative to the construction of said ro ads might
be accomplished, further provided that ¢ if said roads are not completed
in ten years, no further sales will be made, and the land unsold shall
revert to the United States.” '

This grant was formally accepted by the State of Wisconsin on:
October 8, 1856, upon the terms and conditions contained in the act,
assumed and the State and undertook the trust thereby granted.

On October 11, 1856, the State, by an act of its legislature, author-
ized the La Crosse and Milwaukee Railroad Company to construct and
operate the roads described in the act of Congress, from Madison or
Columbus, via Portage City to St. Croix river or lake, and thence to
the west end of Lake Superior, and to Bayfield ; and granted to that com-
pany, for the purpose of aiding such construction, and apon certain
terms and conditions not necessary to be here set forth, all its interest
and estate, present and prospective, in the lands granted by said act of
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Congress for the benefit of the roads, between the points and along the
routes named.

The La Orosse ahd Milwaukee Company promptly acecepted the grant
thus conferred by the State, upon the terms, conditions, ete., therein
contained. :

On October 22, 1856, the Commissioner of the General Land Office
issued an order addressed to the registers and receivers of the land
offices at Superior City, Hudson and Hau Claire, respectively, in the
State of Wisconsin, in which he instructed them, among other things,
as follows:

Upon the filing in your offices of the duly certified map of the line-of route as ¢ defi~
nitely fixed,” of any of the roads referred to in the act entitled ¢ An act granting pub-
lic lands to the State of Wisconsin, to aid in the construction of railroads in said
State,” approved June 3, 1856, you will, without awaiting further instructions from
this office, cease to permit locations or entries by pre-emption or for any purpose
whatever of the lands within fifteen miles of said route.

In March, 1857, the La Crosse and Milwauikee Company, with the
consent and approval of the State, obtained through another act of its
legislature, transferred and conveyed to the St. Croix and Lake Superior
Railroad Company all its rights and privileges relative to the construe-
tion of that portion of the road running northward from a point of inter-
section with the St. Oroix river or lake, to the west end of Lake Supe-
rior, and to Bayfield, and in regard to the use and disposal of that
portion of the congressional grant applicable to such construction,
which had been conferred upon the grantor company by the State
under the act of its legislature, of October 11, 1856, By the same
instrument the St. Croix and Lake Superior Company agreed, on its
part, to construct the designated roads north from St. Croix river or
lake to the west end of Lake Superior, and to Bayfield, within ten
years from June 3, 1856, the date of the congressional grant.

The map of definite location of that part of the main line of road from
Madison via Portage City to the St. Croix river or lake, was filed by
the La Crosse and Milwaukee Company September 7, 1857; the map
of definite location of the main line north from St. Croix river or lake
to the west end of Lake Superior was filed by the St. Croix and Lake
Superior Company March 2, 1858, and the map of definite location of
the Bayfield branch was filed by the same company July 17, 1858.
These several maps of location were filed under the provisions of the
act of June 3, 1856. . . )

That part of the main line, running from Portage to Tomah—a dis-
tance of about sixty-one miles—was constructed by the La Crosse and
Milwaukee Company in the spring of 1858, and has been used since
April of that year for freight and passenger purposes.

It further appears that on March 1, 1859, the Commissioner of the
General Land Office transmitted to the registers and receivers of the
several land offices hereinbefore mentioned, “for their information in

14639—voL 10——5
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the matter . . . . . a diag'ram of the district of lands subject to
sale” at their respective offices, upon which had been designated ‘ the
lines of route, and the lines of the six and fifteen miles limits of the
¢St. Croix and Lake Superior,” and the Bayfield line of railroads, to aid
in the construetion of which a grant of lands was made to the State of
Wisconsin by act of June 3, 1856,” and instructed them that, ¢as all
the vacant tracts in the odd numbered sections, outside of the six and
within the fifteen miles limits of the roads, have been selected by the
agent of the State, in lieu of the lands sold and pre-empted in the alter-
nate sections granted by the above mentioned act, such tracts, you will,
of course, continue to reserve, as heretofore, from sale or location for any
purpose whatever.”

This ¢ selection” by the agent of the State was not a selection of
specific tracts, in lieu of ascertained losses in the granted limits of the
road, but appears to have been simply the exercise of a supposed option
to take indemnity under the act of June 3, 1856, either from the odd or
even numbered sections, inasmuch as that act did not specify which
should be taken; and it was in view of this designation by the State
of the odd numbered sections outside of the six and within the fifteen
miles limits of the grant, as the source from which its indemnity for
losses in the six miles limits should be supplied (and not their selection
for losses already sustained), that the Commissioner ordered the local
officers to “ continue to reserve ” such odd numbered sections ¢ from sale
or location for any purpose whatever.” The designation was in fict
made before the several maps of definite location of the roads were
filed, and was apparently done merely as a matter of information to the
Commissioner of the General Land Office, in order that he might know,
when sach maps of definite location should be filed, what lands to with-
.draw from sale or location, for the purpose of securing to the State the
indemnity privileges granted by the act of Congress.

It also appears that after the main and branch lines of road were
definitely located, a large amount of indemnity lands was selected and
certified to the State, under the act of June 3, 1856, but no part of the
main line, except the sixty-one miles aforesaid,from Portage to Tomah,
nor of the branch line to Bayfield, was constructed until after the pas-
sage of the act of May 5, 1864, supra, the provisions of whieh we come
now to notice. ~ . )

By the first section of that act there was
granted to the State of Wiseonsin, for the purpose of aiding in the censtruction:
of & railroad from a point on the St. Croix river or lake, between townships twenty-
five and thirty-one, to the west end of Lake Superior, and from some point on the
line of said railroad, to be selected by said State, to Bayfield, every alternate section
of public land designated by odd numbers, for ten sections in width on each side of
gaid road, dedneting any and all lands that may have been granted to the State of
Wisconsin fur the same purpose, by the act of Congress of June three, eighteen hun-
dred and fifty-six, upon the same terms and conditions as are contained in the act

granting lands o the State of Wisconsin, to aid 1n the construction of railroads in:
gaid State, approved June three, eighteen hundred and fifty-six.
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The second section provided for the construction of a raiiroad from
Tomah to the St. Croix River or Lake, between townships twenty-five
and thirty-one, making a like grant to the State for that ‘purpose, of
every alternate odd numbered section of public land, for ten sections
in width on each side of said road, deducting any and all lands that
may have been granted to the State for the same purpose by the act of
June 3, 1856, upon the same terms and conditions as are contained in
that act.

The two sections are almostidentical in the langnage used, and make’
the same grant in aid of each road. The indemnity limits were in-
creased from fifteen to twenty miles in each case, and the indemnity
selections were to be made by the State in the same manner and upon
like conditions, as were prescribed in the act of June 3, 1856. It was
also provided that no selection or location should be made in lieu of
lands received under the grant of June 3, 1856, but that such selection
and location could be made for the benefit of the State, and for the
purposes stated, to supply any deficiency under said grant of 1856,
should any such deficieney exist.

By séction three of the act there was granted to the State,

for the purpose of aiding in the construction of a railroad from Portage City, Berlin,
Doty’s Island, or Fond du Lae, as said State may determine, in a northwestern direc-
tion, to Bayfield, and thence to Superior, on Lake Superior, every alternate section
of public land, designated by odd numbers, for ten sections in width on each side of

said road, upon the same terms and conditions as are contained in the act granting
lands to said State to aid in the construction of railroads in sald State, approved
June third, eighteen hundred and fifty six.

It will be observed that this section provided for the construction of
an entirely new and distinet railroad, different from any of the roads.
mentioned in the act of 1856. Provision was made for indemnity selec-
tions within twenty miles of the line of the road, upon conditions simi-
Iar to those prescribed in.sections one and two of the act, except that
no reference was made to deductions of lands granted by or received
under the act of 1856, there having been no grant as to this road by
that act.

By section five, the time limited for the completion of the roads under
the act of June 3, 1856, was extended to a period of five years from and
after the day of the passage of this act.

By section six, it was further enacted: That any and all lands reserved to the
United States by any act of Congress- for the purpose of aiding in any object of
internal improvement, orin any manner for any purpose whatsoever, and all mineral
lands, be and the same are hereby reserved and excluded from the operation of this
act, except so far as it may be necessary to locate the route of such railroads through
such reserved lands, in which case the right of way only shall be granted, subject to
the approval of the President of the United States.

The ninth, and last section provided, that if the road mentioned in the
third section was not completed within ten years from the passage of
the act, no farther patents should issue, or sales be made of the lands
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granted in aid thereof, and that such lands, at that date unsold, should
revert to the United States. }

On March 20, 1865, the State formally aceepted the grant of 1864,
and the benefits of the same were subsequently conferred nupon three
different railroad companies, as follows: The St. Croix and Lake Supe-
rior Company, as to the road mentioned in the first section thereof;
the Tomah and St. Croix Company, as to the road mentioned in the

- second section ; and the Portage, Winnebago and Superior Company,
as to the road mentioned in the third section.

The act of the State legislature, eonferring the grant, as to the road
described in said third section, upon the Portage, Winnebago and Lake
Superior Company, required that company to construct the line of said
road upon and along a route running from Portage, by the way of Ripon,
in the county of Foud du Lae, and Berlin, in the county of Green Lake,
to Stevens Point, and thence to Bayfield, and thence to Superior, on
Lake Superior. Congress, by act of June 21, 1866 (14 Stat., 360), gave
its assent to this requirement of the State, as to the location of the
route of said road, and consented also to the application of the lands
granted by said third section to the construction thereof. The road
was definitely located by said Portage, ete., Company, on the line of
route thus preseribed November 10, 1869. By act of March 3, 1875 (18
Stat., 511), Congress gave its further consent to a change in the route
of said road between Portage and Stevens Point, so as to shorten the
same. As thuos shortened the road was finally constructed from Port-
age, direct to Stevens Point, and from thence to Ashland, on Lake Su-
perior, and it is now owned, together with all benefits accruing under the
third section of said grant of 1864, by the Wisconsin Central Railroad
Company—the appellant here—which will, for convenience, hereinafter
be referred to as the Central Company.

The St. Croix and Lake Superior Company filed no map of definite
location under the act of 1564, but on April 22, 1865, the board of di-
rectors of that company aecepted and adopted the old line as located
under the act of 1856, as the definite location of its ronte under the act
of 1864, both as to the main line from St. Croix river or lake to Superior,
on Lake Superior, and as to the Bayfield branch. These roads have
been constructed, and are now owned and operated by the Chicago, St.
Paul, Minneapolis and Omaha Railway Company, hereinafter referred
to as the Omaha Company.

The Bayfield branch of the Omaha road as it approaches Lake Supe-
rior in its northeasterly course, approaches in a lateral direction the
line of the Central Company’s road as it proceeds in a northwesterly
course to Ashland on Lake Superior, so that there is an intersection, or
overlapping of the primary and indemnity limits of the Central Com-
pany’s road, with the primary and indemnity limits of said Bayfield
branch of the Omaha road, both under the act of 1856, and under the
act of 1364.
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The lands here in question are within the ten miles granted limits of
the Central Company’s road, and also within that part of the fifteen
miles indemnity limits under the act of 1856, of the Bayfield branch of
the Omaha road, which lies outside of the enlarged limits (from six to
ten miles) of that branch under the act of 1864. They were listed by
the Central Company, as we have seen, on July 2, 1887, as having in-
ured to it as a part of its grant under the act of 1864.

These lists were held for cancellation by your office upon the stated
ground that the lands covered thereby, having been withdrawn for in-
demnity purposes under the act of 1856, prior to the passage of the act
of 1864, were reserved for all purposes from the grant under the latter
act to the Wisconsin Central Railroad Company; and the case of the
Omaha Company, decided by this Department, October 7, 1887 (6 L. D.,
195), is cited as authority for such aection.

In that case, wherein the Wisconsin Central Company was not a
party to the record, and was not heard upon the questions decided, it
was held by my predecessor, Secretary Lamar,
that the lands within the fifteen miles limits of the withdrawal under the act of 1856
were reserved from the grant under the act of 1864, in favor of the Wisconsin Cen-
tral Company, and that the Omaha Company is entitled to the whole of the desig-
nated sections within the six miles limits, and to be indemnified for losses therein °
out of the designated sections within the fifteen miles limits, to the execlusion of the
other company, as fully as though the grant to it had never been made.

The alleged grounds of this appeal, substantially stated, are:

First: That the aet of May 5, 1864, operated as a repeal of the aet of
June 2, 1856, except as to rights actually vested thereunder when the
act of 1864 was passed, and that, in view of such repeal, the respective
rights of the Omaha and Central Companies date from and exist only
under and by virtue of the act of 1864.

Second: That when the line of the Central Company’s road was def-
initely located in November 1869, the lands here in question, though
having been previously withdrawn and reserved for indemnity purposes
of the Bayfield branch of the Omaha road, under the act of 1856, were
not for that reason in such a state of reservation as served to except
and exclude them from the operation of the grant under the third sec-
tion of the act of 1864.

It is proper here to state that on February 12, 1884, an agreement-
was made by the Omaha and Central Companies, a copy of which is on
file in this record, by which an amicable adjustment was made of all
controversy existing between the said companies, relative to the lands
in the overlapping limits of the several grants under the acts of 1856
and 1864. By the twelfth section of that agreement, it is stipulated
that the Central Company shall have all the lands in the overlap, lving
east of the easterly ten miles limit of the Bayfield branch of the Omaha
road and northeast of the westerly ten miles limit of the Central Com-
pany’s road. The lands in question are covered by said twelfth section,
and there is therefore no controversy between these companies relative
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to the same. The controversy here is solely between the United States
and the Cen'ral Company.

The case has beeil argued with great earnestness by counsel for the
company, both orally and by printed brief, and I have sought to giveit
that careful consideration which is due to the importance of the ques-
tions presented.

It is reasonably clear, I think, that by the act of J uue 3, 1856, Con-
gress intended to provide for the construction of one continuous ]me of
railroad from Madison or Columbus, vie Portage City and the St. Croix
river or lake, to the west end of Lake Superior, and to Bayfield; or, at
any rate, that the construction of such continous line of road, by one
company, was rendered possible by that act. It is also clear to my
mind, that the act of 1864 was intended to destroy, and did destroy, the
continuity of the line provided for or made possible by the act of 1856,

It should be stated in this conneetion, that prior to the passage of
the act of 1864 the grant under the act of 1856, either by express grant
from, or with the approval of the State, had been allotted to and the
rights thereunder become vested in several different companies (over
three in number) for the construction of as many separate and distinct
portions of the line of road therein deseribed.

Instead, therefore, of making an enlarged or additional grant for the
one entire and continnous line deseribed in the act of 1856 the act of
1864, apparently recogrizing and approving the scheme theretofore
adopted by the State, destroyed the continuity of the grant under the
former act, and divided the whole line of road into three distinct parts;
making enlarged grants of land, with increased indemnity limits, in aid
of each of the two unconstracted parts, namely, from Tomah to the St.
Croix river or lake, and from that point to Lake Superior, and to Bay-
field, but not legislating as to the third part, from Madison to Tomakh,
the greater portion of which, as we have seen, had already been con-
structed.

There are no express words of repeal used in the aet of 1864, nor is
there in my judgment, such positive repugnancy between the essential
provisions of the two acts, that they cannot stand together. It isa well
settled principle of the law, that repeals by implication are not favored,
and are never allowed, exeept in cases where inconsistency and repug-
nancy are plain and unavoidable. Potter’s Dwarris on Statutes, 1563
MeCool v. Smith, 1 Black (U. 8.), 470. Ordinarily, express language is
used when a repeal is intended, and in the absence of such express re-
peal none will be declared, unless the two acts are irreconcilably incon-
sistent; and then only to the extent of such irreconcilable confliet.
The implication of repeal must be a necessary one, and when two acts
can be reconciled by a fair and reasonable construction, it must be
done. “If two statutes on the same subject can stand together without
destroying the evident intent and meaning of the later one, there will
be no repeal.” Sedgwick on Statutory Construction, 98. In MeCool ».
Smith, supra, it was said by the supreme court, that ¢ a repeal by im-



DECISIONS RELATING TO THE PUBLIC LANDS. 71

plication is not favored ; the leaning of the courts is against the doc-
grine, if it be possible to reconcile the two acts of the legislature to-
gether,” See also case of ** The Distilled Spirits, ” 11 Wall., 356.

Applying to the act of 1864 the principle of construction thus enun-
ciated, I see nothing in the provisions of that act so repugnant to, or
irreconcilably inconsistent with the main features of the act of 1336, as
to warrant me in holding that the one was intended by Congress to
operate as a repeal of the other. On the contrary, the more natural
and reasonable conclusion to be drawn from a careful comparison of the
two aets is, it seems to me, that Congress intended the grant of 1864 to
be auxiliary to, and in aid of the general and main purpose of the grant
of 1836, as to the roads common to both ; and, without impairing any
rights acquired or vested under the act of 1856, to destroy for the fu-
ture the continuity of the one line of road rendered possible of con-
struction by that act, and to make the coterminous prineiple, except as
to rights already vested, applicable to the unconstructed portions of
such line.. The act of 1864, if at all repugnant to the act of 1856, is
only so to the extent that it abrogates the continuous principle which
it was possible to have been applied to the grant under the former act,
and substitutes instead thereof the coterminous principle as to the roads
yet to be constructed. This, in effect, it may be said, had already been
done by the State in conferring, in the maunner stated, the grant of 1856
upon several different companies, for the construction of separate and
distinet portions of the road therein deseribed ; and to that extent only,
in my judgment, can it be held that the later act, by implication, re-
pealed the former.

But, farthermore, it seems to me that the fifth section of the act of
1864 furnishes a conclusive argument against the theory of repeal by
implication. By that section the time fixed and limited in the act of
1856 for the completion of the roads therein mentioned was extended
for the period of five years from the date of the act. It will be observed
that it was the fime fixed and limited in the actof 1856 which was extended
by the act of 1864. Now, it can not be reasonably claimed that, if Con-
gress intended the act of 1864 to operate as a repeal of the act of 1856,
and that the rights of the State as to all roads mentioned in the later
act should, in common, date from and exist only under that act, it would,
in the same breath, have ‘“extended” the time fixed for the completion
of the roads,in the very act intended to be repealed. Itis hardly proba-
ble that Congress would in a repealing act undertake to extend the
time fixed for the accomplishment of a certain purpose, in the act re-
pealed. It is much more reasonable to suppose, in this instance, that
if Congress had intended the act of 1864 as a repeal of the act of 1856,
a new limitation of time for the completion of the roads, entirely dis-
tinet from and independent of that fixed in the act of 1856, would have
been preseribed in the repealing act. But instead of this, Congress ex-
tended thetime fixed in the act of 1856 for the completion ofthe roads men-
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tioned in both acts, thus necessarily implying a continuance in force, as
to those roads, of the material provisions of the &ct of 1856; while, as
to the road mentigned only in the act of 1864 (now the Wisconsin Cen- -
tral), a new limitation of time is prescribed for its completion, to wit,
ten years from the date of that act. (See Sec. 9, act 1864). The rea-
sonable and, to my mind, almost irresistible conclusion, is that Con-
gress did not intend by the act of 1864 to repeal the act of 1856, except
probably to the extent hereinbefore indicated, but that by the later
act an enlarged grant of lands, with increased indemnity limits, was
given to the State for each of the roads common to both acts, and a
distincet and independent grant was made to the State, with similar in-
demnity privileges, for the road not mentioned in the former act; that
the rights of the Stateand its transferees, relative to the last mentioned
grant, date from and exist only under the act of 1864, while the rights
of the State and its transferees relative to the roads common to both
acts, respectively, date frow and exist under and by virtue of both acts.

Reference is made by counsel for the company to what is known
as “The St. Croix Land Case” (Madison and Portage Railroad Com-
pany v. The North Wiseonsin Railway Company and others not re-
ported), decided in 1879, in the cireuit court of the United States for
the western district of Wisconsin, in which Mr. Justice Harlan, sitting
with Judges Drummond and Bunn, delivered the opinion of the court.
This opinion is referred to and relied upon, as having established in
that case the principle now contended for. The case was carried to the
supreme court on appeal, but the matters in dispute therein having
been compromised by the parties, the appeal was not prosecuted to a
final hearing. ‘

I do not, however, understand the decision of the circuit court in that
case as holding, that the act of 1864 operated as a repeal of that of 1856-
True, some of the expressions used by Justice Harlan, in delivering the
opinion, when considered by themselves, point in that direction, but, at
the same time, other expressions were used in the opinion which point
to the opposite conclusion, and it must be borne in mind that the pre-
cise question here presented was not involved in that case. The real
contention in that case was that, notwithstanding the act of 1864, the
continuous prineiple should be applied to the adjustment of the grant
under the aet of 1856, as to all Jands embraced within the prescribed
limits of that grant, in favor, as well of those portions of the main line
of road constructed after the act of 1864, as of that portion from Port-
age td"Tomah, which was constructed prior to the passage of that act.
The court decided against this contention and dismissed the complain-
ant’s bill and the cross-bills filed in the case, holding
that the purpose of the act of 1864 was to break the continuity of the original main
line, from Tomah via St. Croix River or Lake, to the west end of Lake Superior, and
to Bayfield, and devote to the construction of separate and distinct portions of that

line an increased quantity of lands beyond the amount granted by, or which could
have been made available under the act of 1856;
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and further, that by its acceptance of the grant of 1864, the State
bound itself to an administration of the grant upon the coterminous
theory, except as to rights acquired or vested by virtue of the act of
1856, and the proceedings subsequently had. The opinion does not in
my judgment sustain the contention of counsel here, nor do I see any-
thing in it which can be considered as really antagonistic to the views
I have herein expressed. These views, moreover, are in harmony with
the previous rulings of this Department in matters relating to the con-
struction of said acts of 1856 and 18¢4 (Wisconsin Railroad Farm Mort-
gage Land Company, 5 L. D., 81; Chicago, St. Paul, Minneapolis and
Omaha Ry. Co., 6 L. D., 195; case of the same company, 9 L. D., 221;
and another case of the same company, 9 L. D., 483), and the conclusion
arrived at is fully sustained, in my opinion, by the case of Schulenberg
v. Harriman, 21 Wall., 44, in which the supreme court had under con-
sideration the same two acts of Congress out of which the present con-
troversy bas grown, and wherein they are spoken of and treated by the
court, as separate grants, the main provisions of which, respectively,
were then (1874) still in force.

My conclusion, therefore, is that the act of 1856 is not repealed by the
act of 1864. :

This brings me to a discussion of the other question presented by the
appeal, namely, as to whether the lands in controversy were reserved
from the grant of 1864 to the Wisconsin Central road. It has been
already shown that these lands were ordered withdrawn from entry or
location by the Commissioner of the General Land Office, October 22,
1856 ; and that on March 1, 1859, after the routes of the roads had
been definitely fixed under the act of June 3, 1856, a further order was
made by the Commissioner, directing the local officers to *‘continue to
reserve” as theretofore, the ¢ vacant tracts in the odd numbered sec-
tions outside of the six miles and within the fifteen miles limits of the
roads.” These lands are covered by this order of reservation which
was in full force when the act of 1864 was passed, and remains to this
day uvnrevoked by executive direction.

It is earnestly contended by eounsel that this was not such a reser-
vation as served to exclude the lands embraced therein from the oper-
ation of the act of 1864; and in support of this contention it is argued
that a withdrawal for indemnity purposes confers no vested right to the
land, but only a right of selection, which- may be defeated by a subse-
quent grant, and the right thus become * a mere barren right.”

It may be fully conceded, so far as this case is concerned, that an
executive withdrawal of lands for indemnity purposes, constitutes no
bar to'a subsequent grant by Congress of the same lands. That is not
the question here presented. The question is whether Congress did not,
by the sixth section of the act of 1864, expressiy exclude and intend to
exclude, the lands now in eontroversy from the operation of that act.
By that section it was enacted ¢ that any and all lands reserved to the
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United States by any act of Congress, for the purpose-of aiding in any
object of internal improvement, or in any manner for any purpose what-
soever,” should be “reserved and excluded” from the operation of the
act. Now while these lands, (being within the indemnity limits of the
grant of 1856) had not been, at the date of the grant of 1864, strictly
speaking, reserved by ¢aect of Congress” for purposes of ¢ internal im-
provement,” they had been prior to that date, reserved by competent
authority to the United States, in order that the purposes of the grant
of 1856, might, in all respects, be fally accomplished. They were essen-
tially “reserved lands?” at the date of the grant of 1864. It is not
necessary that they should have been reserved by “act of Congress,”
or, for purposes of “internal improvement.” The excepting section of
the act of 1864 was made so broad and eomprehensive as to cover ¢ all
lands reserved” . .. ... “in any manner for any purpose whatso-
ever.,” It cannot be questioned that these lands were Dy competent
authority actually ¢ reserved to the United States,” from sale, entry, or-
location, and that they were so reserved in consequence of the act of
1856, and for the purpose of seeuring to the State the indemnity privi-
leges granted by that act. They were reserved to the government to en-
able it to carry into effect the provisions of the act of 1856, granting cer-
tain lands for railroad purposes, and the right to select indemnity for
lands lost in place, aud were therefore, in the full sense of that term,
reserved for purposes of ¢ internal improvement.” Congress, when it
made the grant of 1864, was, presumably perfectly familiar with all the
proceedings prior to that date under the act of 1856 and must have
known of said reservation for indemnity purposes under that act. The
words used in the sixth section of the act of 1864 point almost directly
to the grant of 1856 and the executive reservation thereunder. Cer-
tainly, more expressive or comprehensive words could not have been
used if Congress had been legislating with special reference to such
previous grant and reservation.

I must, therefore, hold that the lands in question, having been pre-
viously reserved in the manner stated, for indemnity purposes nnder
the act of 1856, were by the sixth section of the act of 1864 expressly
4« regerved and excluded ” from the grant made by the third section of
that act. And the principle thus enunciated is not without high
authority to sustain it.

The general doctrine that lands reserved, or otherwise disposed of or
appropriated in any manner for any specific purpose by competent
autbority, are not to be considered as included in a subsequent grant
by Congress, is oldand well established. A long line of decisions by the
supreme court support the doctrine, and it is needless here to refer to
such decisions at length. As bearing directly, however, apon the pre-
cise question now under consideration, which is novel in respect to the
purposes for which the reservation was made, the case of Woleott v.
Des Moines Navigation and R. R. Co. (5 Wa.ll.,/ 631), is one in point.
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The question presented in that case involved the construction of a
grant of lands made by Congress to the State of Iowa, May 15, 1856
(11 Stat., 9), for the purpose of aiding in the construction of certain
railroads therein mentioned, which contained an excepting proviso
couched in almost the identical language used in section six of said act
of May 5, 1864, Prior to the date of that grant, to wit, on August's,
1846, Congress had made a grant of certain lands to the Territory of
Towa for the purpose of aiding in the improvement of the Des Moines
river ¢ from its mouth to Raccoon Fork,” The grant was of ‘‘one equal
moiety, in alternate sections, of the public lands,” to be ¢ selected?”
within the territory, “in a strip five miles in width on each side of said
river.” The question arose as to whether the grant embraced lands
along the whole length of the river, or only up to the point where the
Raceoon Fork fiowed into it. This question gave rise to greai dispute
and extended discussion, pending whieh the land department ordered
a withdrawal from sale of lands above as well as below the Raccoon
Fork. The question finally came before the supreme court in the case
of Dubugque and Pacific Railroad Company ». Litchfield (23 How., 66),
and it was there decided that the grant of 1846 did not extend above
the Raccoon Fork. Oune of the roads under the grant of May 15, 1856,
to the State of Iowa, was located through the lands above Raccoon
Fork, which were embraced within the withdrawal previously made
under the river grant of 1846, The question in the Woleott case was
whether the lands included in said withdrawal above the Raccoon Fork
passed to the State under the railroad grant, as far as c¢mbraced
within its limits. or whether they were excluded from the operation of
that grant as “reserved lands” by reason of the excepting proviso
therein. It was admitted that the railroad grant covered the tract
there in question, unless excluded by this proviso. The court held
that, notwithstanding the aforesaid withdrawal of the lands had been
made under the wrongful supposition that they were embraced in the
river grant, yet the 'withdrawal, having been made by competent
authority, constituted such a reservation of the lands as served to ex-
clude them from the railroad grant, by reason of the excepting proviso
in the act making that grant.

It is contended by counsel, that this case is not an authority on the
question here presented, because the withdrawal therein mentioned was
not a withdrawal for indewnity purposes. But, in 1y judgment, this
contention isunsound. True,that withdrawal was not made for indem-
nity purposes, but it was rendered none the more effective for that
reason, as a reservation of the lands covered by it. It was a withdrawal
of lands which Congressin fact had never contemplated should be with-
drawn under the river grant, and was made ounly for a supposed pur-
pose, or by reason of a grant supposed to exist, but which did not exist.
In other words, it was a withdrawal improperly made, under a supposed
grant which in fact had no existence. The withdrawal here in ques-
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tion was in all respects properly made, and was for & specific purpose,
under a grant, not merely supposed to exist, but which did exist. It
seems to e, therefore, that the Wolcott case is authority directly in
point, and must be considered as conclusive of this question. That case
was decided in 1866, and the doctrine therein announced has been since:
repeatedly affirmed by the supreme court, Williams v. Baker (17
‘Wall., 144) ; Homestead Company ». Valley Railroad (Id., 153) ; Wolsey
v. Chapman (101 U. 8.,755); and numerous other cases. In each of
these cases, specially cited, the Wolcott decision wasdiscussed at some
length, and the principle therein laid down expressly reiterated.

Reference is made by counsel to the Kansas Pacific case (112U. 8., 414),
and the cases of United States ». Sonthern Pacific Railroad Company,
and United States v. Colton Marble and Lime Company, recently decided
in the cirenit court of the southern district of California, and reported
in 39 Fed. Rep., 132, as authority opposed to the views I have herein
expressed. I do not so understand these cases. In the Kansas Pacific
there was an order of withdrawal made in Mareh, 1863, nearly three
years before any location of the route of the road had been made, of
lands lying within ten miles of certain lines marked on a diagram by
the Commissioner of the General Land Office, as ¢ the probable lines ”
of the road and its branches. As a matter of fact the withdrawal thus
made did not cover the lands in controversy, and any reference thereto
was therefore unnecessary to the decision in that case. The coart, how-
ever, spoke of it as having “ affected no rights which without it would
have been acquired to the lands,” and as in no way controlling the sub-
sequent grant thereof, evidently treating it, because made at the time
and in the manner stated, as not amounting to a withdrawal for any
purpose, but being a mere nullity—having no effect whatever. And

- this is in accord with the doctrine announced in Van Wyck v. Kuoevals
(106 U. S., 360-366-T7).

In the cases cited from 39 Federal Reporter, the question here pre-
sented was not considered or decided by the eircuit court. The grants
there under consideration were the grants to the Atlantie and Pacific
Railroad Company, and to the Southern Pacific Railroad Company,
made by the same act (July 27, 1866, 14 Stat., 292); and the grant to
the latter company made by section twenty-three of the act of March 3,
1871 (16 Stat., 573), which latter act contains the provise ¢ that this
section shall in no way affect or impair the rights, present or prospee-
tive, of the Atlantic and Pacific Railroad Company, or any other rail-
road company.” This was the proviso construed by the court in those
cases, and in respect thereto it was held that it did not include un-
selected lands within the indemnity limits.of the grant to the Atlantic
and Pacific Company, because that company had no right, prior to se-
lection, to any particular tract of land in such indemnity limits; and
the lands there in question, never having been selected by the Atlantic
and Pacifie Company, were held not to have been excepted from the
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grant to the Southern Pacific Company, by reason of anything con- ‘
tained in said proviso. That was a very different question from the one
arising in this case.

The further contention of counsel is that if the act of 1864 operated
upon the indemnity limits of the grant of 1856, so as to turn four miles
of those limits into place limits under the grant of 1664 in favor of
the roads common to both acts, it must also, in like manner, operate
in favor of the Wisconsin Central road, which takesits grant only under
the third section of the act of 1864, so as to turn the remaining five
miles of those old indemnity limits embraced within the overlap or
intersection of the ten miles limits of the latter road, into place limits
under its grant, - It is obvious that such a result does not necessarily
follow from the premises stated. By the act of 1864, as we have seen,
an enlarged grant was made for the roads common to that act and the
act of 1856. Whereas, the place limits of the grant of 1856 were six
miles and the indemnity limits fifteen miles, they were increased by the
act of 1864, the place limits to ten miles and the indemnity limits to
twenty miles. Congress must necessarily have intended that the grant
of 1864 should thus operate, otherwise its object might have been wholly
defeated, by the adoption of the old line under the act of 1856, as the
line of road under the act of 1864. The acceptance of this increased
grant of 1864 by the State amounted also to an express consent on its
part that the grant should so operate. The State willingly took the
four miles additional place limits, making ten miles in all, instead of six,
and the five miles additional indemnity limits, making twenty miles in
all, instead of fifteen. In lieu of the four miles of the old indemnity
limits thus changed into place limits, Congress gave five miles addi-
tional indemnity limits. The purpose of the indemnity reservation
under the act of 1856, as to those four miles, ceased to exist, therefore,
upon the acceptance by the State of the grant of 1864 ; and at the date
when the line of road became * definitely fixed” under that grant, there
was really no reservation for indemnity purposes in force as to such
four miles. This is true of all the roads which derive their rights from
both acts, while as to the Wisconsin Central road, which takes its grant
-only under the third section of the act of 1864, an entirely different
state of things exists, presenting a very different question. The rights
.of this road date from and exist only under and by virtue of the act of
1864, and must be determined by a construction of that act.

Entertaining these views, I must affirm the decision which is the
.subject of this appeal.
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ADDITIONAL HOMESTEAD ENTRY—ACT OF MARCH 2, 1889.
JOHN R. CANON.

A homestead entry made in conformity with all legal requirements is sufficient to in-
vest the entryman with the ““ ownership” requisite to an additional entry of
contiguous land under section 5, act of March 2, 1889.

The right to make such additional entry, accorded upon a pending application, may
be treated as'a preferred right if exercised within a specified period after notice

- of decision. ’

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 25, 1890,

T have considered your office decision-of December 4, 1888, rejecting
the application of John R. Canon to make adjoining farm homestead
entry under section 2289, United States Revised Statutes, of the SW. 1
SE. {, See. 8, T. 15 N, R. 1 W,, Vancouver, Washington Territory.

It appears that Canon made homestead entry, No. 7242, March 9,
1885, for the S, 4 NE. 1 and NW. ] SE. , said Sec. 8, at the Olympia
office, and it was for this reason that your office rejected his application,
now before me on appeal.

It will be seen that the land proposed to be entered is contiguous to
that of claimant’s entry of March 9, 1885.

Section five of the act of March 2, 1889, provides as follows :

That any homestead settler, who has heretofore entered less than one-quarter sec-
tion of land, may enter other and additional land lying contignous to the original
entry, which shall not, with the land first entered and occapied, exceed in the aggre-
gate one hundred and sixty acres, without proof of residence upon and cultivation of
the additional entry ; and if final proof of settlement and cultivation has been made
for the original entry, when the additional entry is made, then the patent shall issue
without further proof: Previded, That this section shall not apply to or for the benefi &
of-any person who at the date of makingapplication forentry hereunder does not own
and occupy the lands covered by his original entry : And provided, Thatif the original
entry should fail for any reason, prior to paten$ or should appear to be illegal or
frandulent, the additional entry shall not be permitted, or if having been initiated
shall be canceled. '

The proviso in sectioun five of this act states, that the benefit of this
section shall not apply to or for any person who at the date of making
application for entry does not ¢ own and oceupy ” the lands covered by
his original entry. But the first part of the section, using the words,
namely : “That any homestead settler who has heretofore entered less
than one-quarter section of land, may enter other and additional land
lying contiguous to the original entry;” also that ¢ if final proof of
settlement * * * has been made for the original entry, when the
additional entry is made, then the patent shall issue without proof”—
indicates the meaning, and proper construction of the statute.

Taking the whole of section five together, the evident intendment of
Congress on the passage of the act was that an entry duly made with
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all formal requirements shall be considered as investing the entryman
with the * ownership,” as contemplated by the proviso to section five.

Without passing on the question raised by appellant, and in view of
the above construetion of section five, of the aet of March 2, 1889, I can
not concur in the decision reached by your office, in this case, which is
hereby reversed. Canon will, therefore, be permitted to enter said
tract—his right being treated as a preferred right. (John Schnabelin,
8 L. D.,474.) He will be allowed the preference right for ninety days,
after notice of this decision, to make application for said land. “And,
when he shall have made final proof according to law of his homestead
entry No. 7242, of March 9, 1885, patent should also issue for the tract
in question should he exercise the preference right herein given.

HOMESTEAD ENTRY—ACT OF MARCH 2, 1889.
JAMES DOUGHERTY.

The governinent requires as a condition precedent that the applicant for publie land
under the homestead laws shall establish in good faith a residence thereon before
he can acquire title to the same.

The exercise of the homestead right is restricted o the exclusive use and benefit of
the entryman, and on the caneellation of his entry for failure to comply with
law he ecan not re-enter the same tract under the act of March 2,1838, in order to
protect a transferee. 4

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, Junuary 25, 1890.

I have considered the appeal of James Dougherty from the decision
of your office, dated September 20, 1888, holding for cancellation his
cash entry, No. 929, commuted from homestead entry No. 1352 of the
SE. } of the NE. £ and the E. } of the SE. £ of Sec. 28, T. 19 N., R. 31
E., Santa Fe land district, New Mexico.

The record shows that said Dougherty made his original homestead
entry on August 26,1882, and on June 7, 1884, he commuted said entry
to cash and received final certificate for the land.

On November 9, 1885, a special agent of your office reported that he
had made a careful examination of said land, and found that the
claimant never established a residence on said land as the law requires,
and that, on July 8, 1884, he sold said land to the Dubuque Cattle
Company for $25,000.

On December 11, 1885, your office held said entry for cancellation,
and on February 23, 1886, upon receipt of the letter of the local office,
dated February 2, same month, transmitting the application of said
claimant, a hearing was ordered and had, at which the claimant ap-
peared in person and was represented by attorney. ,

Upon the evidence submitted, the local officers found that the claim-
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ant from his own statement, as well as from other testimony offered in
the case, never complied with the requirements of the law as to resi-
dence. ’

Your office, on appeal by the elaimant, after fully setting out the
record faets, sustained the action of the local officers in their conclu-
sion as to the failure of the claimant to establish and maintain a resi-
dence upon said land. Your office further considered the exception
taken by the claimant to the ruling of the local officers, requiring him
to submit his testimony first, and held that this was errer, citing the
case of George T. Burns (4 L. D,, 62). But your office also held that
this action was error without injury, for the evidence introduced by
the government made out a clear case against the entryman, and was
stengthened by his own admissions on the stand.

In his appeal to the Department, claimant insists that the decision of
your office is erroneous in holding that claimant never established a
residence on the land, and that the action of the local officers was not
such a flagrant violation of the rules of procedure as entitled him to a
judgment of reversal of their decision against the validity of said entry.

In the brief filed by counsel for the claimant, it is insisted that it
would be a hardship to cancel said entry, but, if the law so requires,
then the claimant asks to be allowed to make anotherentry of said land
under the provision of the act of Congress approved March 2, 1889
{25 Stat., 854), in order that he may protect his transferees.

" In my judgment, it is clear that claimant never established a resi-
dence upon said land. By his own evidence, his home was not on the
land, but was at Upper Mora, some considerable distance away, where
he and his family lived, and where he carried on the business of
merchandising during all the time covered by his final proof. The
execuse that the country was wild and unfit for a residence for his fam-
ily ean not be accepted.

The government requires as a condition precedent, that the applicant
for publie land under the homestead laws shall establish a residence
thereon in good faith, before he can aequire title to the same. That
claimant established on said land, to use his own language, a ‘home
cattle ranch,” upon which he placed valuable improvement, and where
he visited occasionally, may be conceded. But that claimant’s actual
home was at Upper Mora, and not on his eattle ranch, is elearly shown
by the testimpny, not only of the claimant and his witnesses, but, also,
by the other witnesses in the case. This being so, it is evident that no
good purpose could be subserved by remanding the case for a new
hearing; for, upon the conceded facts as shown in the record, the claim-
ant never complied with the requirements of the homestead law. Peter
v. Spaulding (1 L. D., 77); Plugert v. Empey (2 L. D., 152); Cleaves v.
French (3 L. D. 533) ;s R. M. Chrisinger (4 L. D, 34:7 ); Benedict .
Heberger (5 L. D ,273); Van Ostrum v. Young (6 L. D., 25); Huck v.
The Heirs of Medler {7 L D., 267) ; Sydney F. Thompson (8L D., 285);
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Peter Weber (9 L. D., 150); Boball . Dilla (114 U. S.,47); Lee. John-
son (116 U. S., 48),

Tite request of counsel for the entryman, that he may be allowed
sixty days within which to make a new entry of said land under the
provisions of said act of March 2, 1889, in order to *protect his trans-
ferees,” must be denied, for the reason that he can not make a home-
stead entry for the benefit of another, for the entry must be for his own
exclusive use and benefit, and he must make affidavit (infer alia) “that
no part of such land has been alienated.” (Sec. 2291, U. 8. Revised
Statutes) '

The decision of your office must be and it is hereby affirmed.

PRACTICE—-REVIE‘V~v—.’I“RANSFEREE.
M. H. DE CELLE.  (ON REVIEW.)

A motion for review will not be granted on the application of a transteree who, with
notice of the pendency of the case, fails to disclose his interest therein while it is
under consideration.

Secretary Noble to the Commissioner of the General Land Office, January
27, 1890,

[ have considered the motion filed in the local office, at Mitchell, Da-
kota, on June 25, 1889, by the attorney of F. D. Fitts, an alleged mort-
gagee, asking that homestead entry No. 5744, of the SE. 1 of Sec. 25, T
105, R. 53, made May 16, 1835, by Moses H. De Celle, be re-instated and
that a hearing be duly ordered to determine the validity of the same.

The record shows that yqur office, on November 9, 18835, held’said
entry for cancellation, and, the local officers having reported that the
claimant was duly notified of said decision and had made no response,
your office, on July 9, 1886, directed the local officers to note the can-
cellation of said entry on their records, and advise the claimant thereof.

Jn December 3, 1886, one Charles B. Kennedy, as attorney for claim-
ant, filed in the local office an appeal from said decision of your office,
and the papers were transmitted to the Department by your office letter,
dated February 28, 1837. On Juone 9, 1883 (6 L. D., 775), the Depart-
ment considered said appeal, and found that the claimant did not set
out such a state of facts as would entitle him to an appeal, and his ap-
peal was accordingly dismissed.

The.explanation offered by said attorney for failure to file the appeal
within the usual time was, that the claimant did not receive notice of
the decision of your office, dated November 9, 1885, until about a month
prior to the date of filing said appeal, and in support of said allegation
the attorney filed the envelope mailed by the local officers, showing
that the notice was sent to the wrong post-office, and was subsequently
sent to the dead letter office. But the Department found, upon inspee-
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tion of said envelope, that it was mailed by the local officers on July
.19, 1886, only ten days after the final decision of your office directing
the local officers to note the cancellation of said entry upon their rec-
ords, and the presumption was that the envelope contained the notice
of the decision of July 9, 1886, rather than a notice of the decision of
November 9, 1885, notice of which to the claimant was reported by the
loecal ofﬁcera on April 8, 1886.

The Department held that the statement relative to notice was not
made by the claimant in -person was not verified, and, hence, was in- -
sufficient to entitle him to an appeal.

The motion filed by the attorney for the mortgaﬂee does not fully
conform to Rule of Practice No. 78, which requires an affidavit ¢ of the
party or his attorney that the motion is made in good faith, and not
for the purpose of delay.”

The grounds of said motion are eight in number, but they may be
condensed as follows : (1) that the mortgagee has never had any notice
of the cancellation of said entry “ until the present month;” and (2)
that if a hearing is had, he can, and will show that the entryman acted
in entire good faith and fully complied with the requirements of the
homestead laws, ‘

In support of said motion counsel filed the affidavit of said Fitts, al-
leging that, on May 22, 1885 (which was four days after the issuance of
final certificate), he loaned said claimant a sum of money which now
amounts to $650, and took a mortgage on said land ; that at the time
of taking said mortgage said Fitts used due diligence to ascertain
whether elaimant had complied with the requirements of the homestead
law, and believed then (and does now) that claimant ¢ made full, com-
plete, positive and absolute compliance with every letter of the howme-
stead law,” and that, if a hearing be ordered, he ¢ can fully establish
all facts to be true in claimant’s proof, and greatly strengthen the
same.”

There is also filed a copy of an affidavit of the clamlant, Moses H. De
Celle, dated November 19, 1888, U. S. Land Office, Mitchell, Dakota
Territory, and verified before Loyal N. Waterhouse, notary public, on
November 28, 1888. No explanation is given for filing a copy, instead
of the original affidavit,

Other affidavits were filed by the attorney for the mortgagee, alleg-
ing that claimant fully complied with the requirements of the home-
stead law.

Objections to the allowance of said motion have been filed by Charles
A. Miller, who made homestead entry, No. 28402, of said land, on Oc-
tober 17, 1888. Miller alleges that he made said entry after the cancel-
lation of said prior entry, and that the affidavits of William Lee, George
H. Waskey, and Franeis De Celle, filed by the attorney of the mortga-
gee in support of said motion, ¢ are false and untrue, and were frandu-
lently obtained from said persons;” that said claimant never complied



DECISIONS RELATING TO THE PUBLIC LANDS. 83

with the requirements of the homesteadl law ; that said claimant, on
October 6, 1836, conveyed said land by warranty deed to Charles B,
Kennedy, who assamed a ¢ certain mortgage of $450.00, dated May 22,
1885,” the consitleration mentioned in said deed being “one dollar and
other valuable considerations.” In support of his objections, said Mil-
ler filed the affidavits of said Lee, Waskey and De Celle; also, a certi-
fied copy of the record of said deed, and the atfidavit of George J. Bren-
ner, alleging that said claimant did not comply with the requirements
of the homestead law,

It is evident from the foregoing, that very litile reliance can be
placed upon the ex-parte affidavits filed in the case. Three of those
filed Ly the applicant for the motion are flatly coniradicted by the
same parties, who have subsequently made affidavits of a contrary
character, and allege that they did not understand the first affidavits
or that they were not read to them correctly.

Moreover, if the record can be believed, at the very time Charles B.
Kennedy took the appeal for the claimant, namely : December 3, 1886,
be had already accepted a deed of said land and assumed the mort-
gage given to Fitts, which deed was filed for record on December 6,
1883, three days after taking the appeal. No mention was made in his
appeal of said mortgage, nor did the record show at the date of the
rendition of said decision of your office and of the Department, that
any one had any interest in said land, except the claimant, De Celle.
Such being the case, the mortgagee must stand in the shoes of the
claimant. He has no more rights, and his motion comes entirely too
late. C. A. Kibling (7 L. D., 327); Daniel R. McIntosh (8 L. D., 641).

The decision of the Department was rendered on June 9, 1888, and
the motion was filed more than a year afterwards. Said motion must,
therefore, be, and it is hereby, denied.

PRE-EMPTION ENTRY-RESIDENCE.

Lewis C. HULING.

Resideuce in good faith in a house snpposed to be on the land claimed is constructive
residence upon said land, and the discovery® after entry that the house is in
fact not on said land will not defeat the entry.

Secretary Noble to the Cmmnissigner (éf( Othe General Land Office, January
27, 1890.

I have considered the appeal of Lewis C. Huling from your office de-
cision of October 5, 1888, holding for cancellation his pre-emption cash
entry for W. %, NE. 1, and SE. }, NE. 1, Sec. 15, and SW.}, NW. 2,
Sec. 14, T. 30 N., R. 64 W., Cheyenne, Wyoming land district.

Claimant filed declaratory statement for said land January 26, 1885,
alleging settlement January 1, 1885, and his final proof was submitted
and entry made July 3, 1885.
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After examination a special agent reported to the effect that the
buildings supposed to have been upon the land in confroversy were in
fact upon adjoining land very close to the line and in consequence of
this mistake the elaimant had never resided npon the land incloded in
his entry. Said special agent also reported thap as claimant had con-
veyed the land to one Luke Voorhes on the same day upon which he
made proof that he believed i1t might be developed at a hearing if one
should be ordered that the L,ntq was initiated for the benefit of said
Voorhes.

Said entry was by your office held for cancellation and upon applica-
tion of entryman a hearing was ordered.

Upon the testimony introduaced the local officers found that there was
no evidence to support the allégation that the entry was made in the
interest of said Voorhes, but that it c¢learly appeared that the bnilding
in which claimant had maintained the residence upon which suek cash
entry was predicated was not in fact upon the land described in said
entry and for that reason recommended the cancellation of the entry.

Upon appeal your office affirmed the decision of the local office for the
reason that ¢ His alleged residence was upon land not mentioned in his
final proof or final proof certificate.”

Tbe evidence taken at the hearing shows that claimant estahh\hed
his residence in a house supposed to be upon the land which he pur-
chased from a former claimant for $300, and that after a continnous
residence therein of more than six months, he made final proof and pur-
chased said land. ' ’

1t further appears that claimant consulted a surveyor who examined
his township plat and told him that the house stood upon the claim ;
and he had no reason to suspect any mistake until in Aungust or Sep-
tember after he had made final proof when a desert entry on adjoining
land was being surveyed, and he then got & compass and “run a line
to his claim and discovered that,the buildings were just north of his
line and upon the desert land entry of one Barthoff.

He further states that another surveyor ran the line and that it inter-
sected the house in which he had lived.

He farther states that had he learned of such mistake while living
there or before he sold the land he would have moved the buildings the
few feet necessary to place them upon the claim.

The whole question then seems to be this: If pre-emption claimant
during hig alleged residence upon the land claimed throngh mistake oc-
cupies a house situated a few feet from the line and upon another tract,
and if this mistake is not discovered or even suspected until after he
has made final proof and conveyed the land to another, should his entry
be canceled for failure to reside upon theland entered for the six months
next preceding his entry?

In case of Israel Martel (6 L. D., 566), and numerous other cases, it
was held that six months residence upon a pre-emption claim, is not a
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provision of the statute, but a rule of the department and ¢“is for the
purpose of testing the good faith of the claitnant.”

A bona fide pre-etuption elaim shoald not be rejected because claimant’s
bouse was by mistake beyond the lines of survey bounding his land.
Arnold v. Langley (1 L. D., 439). ‘

Where an entryman’s house was by mistake bailt thirty yards out-
side of the lines of his claim but was occupied by him in good faith, it
was held to be constructive residence upon the land. Talkington heirs
v. Hempfling (2 L. D., 46).

Although no question is raised in your decision in regard to the im-
provements made by the entryman, the amount and character of these
frequently tend to show good faith or the want of it. The record shows
that in December, 1884, he purchased the improvements consisting of a
frame hounse sixteen feet square with a log building adjoining, which
contained two rooms, one eighteen by twenty-two feet and one twelve
by sixteen feet, also a barn fourteen by twenty-six feet, an outside cellar
and an ice house. Ior these improvements which were supposed to be
upon the land entered, and for relinquishment of claim, entryman paid
$300. In addition claimant built some fence and broke five acres which
were in crop when proof was made.  His whole improvements were
valued at $400.

Under the evidence in this ease it must be held that the residence of
Huling was constractively upon the land described in his entry and
your said decision is accordingly reversed. -

RAILROAD GRANTINDEMNITY WITHDRAWAL.

SHIRE ET AL. . CHICAGO, ST. PAUL, MINNEAPOLIS AND OMAHA
Ry. Co.

No rights, either legal or equitable, as against a railroad grant are acquired by a
settlement upon lands withdrawn by executive order for the benefit of such
grant.

The order of August 17,1887, revoking the indemnity withdrawals made in aid of
the grants of June 3, 1856, and May 5, 1864, was suspended and the order of .
suspension remains in force.

Secretary Noble to the Commissioner of the General Land Oﬁiée, January
" 27, 1890.

On October 30, 1889, vou sent to me lists 13, 14, and 15, of lands to
be approved for the benefit of the Chicago, St. Panl, Minneapolis and
Omaha Railway Company, nnder the Congressional grants to the State
of Wisconsin in aid of the construction of said railroad, of June 3, 1856
(11 Stat., 20), and of May 5, 1864 (13 Stat., 66). On the same day a
protest was tiled here, against the approval of certain of the listed
lands in town 42 N, R. 4and 5 W., and towns 47 and 48 N, R. 10 W,,
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in bebalf of Romaine Shire, Charles H. Houlton and others, elaiming to
be settlers upon the described tracts.

The matter of said protest has been fully argued, orally and on briefs,
by counsel for protestants and the railway company ; and, after a full
consideration, I am of opinion that the claims of the protestants are
without merit and said protest should be dismissed.

It appears from the papers filed with the protest, that at different
times between April 15, and June 20, 1889, said parties presented re-
gpective applications, to the iand office at Ashland, Wisconsin, to be
permitted to file pre-emption declaratory statements upon traects de-
seribed. These applications were rejected, for the stated reason that
the lands applied for were withdrawn for the benefit of said railway
company, and had not been restored to the public domain. From this
action of the local officers no appeal was taken, but protest filed here,
as stated. Subsequently, the protestants, with two exceptions, made
applications at the same office to file anew on the same tracts of land,
and upou the rejection of their applications appealed to your office.

It is stated, substantially, in the protest as a reason why the listed
lands objected to should not be approved to the company, that there
are many settlers thereon, whilst there are thousands of acres of other
land, already covered by the selections of the company, nearer theline
of its road, which have not been, but ought to be, included in said lists,
‘thus leaving the specified lands for the settlers, whilst eomplying with
the term< of the grants for the compaty, which require the indemnity
lands to be selected ¢ from the lands of the United States nearest to the
tier of sections” containing the granted lands.

From your report of November 2, 1889, upon this protest, it appears
that instead of the foregoing allegations, as to the remoteness of the
listed lands, being true, your office has endeavored, in listing the same,
to carry out the requirements of the law in relation te contiguity ; and,
if, in any instance, the rule has been apparently relaxed, it was because
of other and more pressing considerations.

As to the statement that the tracts specified have settlers upon them,
there is nothing before me to sustain the allegation, further than what
inference may be drawn from the applications to file pre-emption claims
on the described tracts.

The reeords of your office show that all the odd numbered sections
within fifteen miles of the line of said railroad were withdrawn, on May
23, 1856, and all the odd numbered sections within twenty mmiles were
withdrawn on Febrnary 5, 1866, and have continued in reservation for
the benefit of said road from said dates up to the present time.

It is true that on August 17, 1887, my predecessor, Secretary Lamar,
in a communiecation to your office, revoked the withdrawals as to indem-
nity lands along the line of said roads, and directed that the same be re-
stored to the public domain, subject to settlement nnder the general
land laws, except as to certain lands covered by pending selections.

'
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This order was to take effect as soon as issued. but filings and entries for
the tractsembraced therein were not to be received, until after thirty days
notice by public advertisement. Atlantic and Pacific R. R. Co., 6 L. D,,
84-92. On August 31, 1887, your office igsued orders to the local officers
at Ashland, in pursuance of the above directions of the Secretary ; but
before any action was taken by those officers in the premises, on Sep-
tember 9, 1887, the order of restoration was suspended by telegramn,
which was supplemented by letter of same date. And this suspension
has never been revoked. :

An attempt has been made by counsel for protestants to show that
the order of suspension is applicable only to the company’s selections,
then pending before the Department, and that in fact the order of revo-
cation has never been suspended. This contention has for its only
foundation the, perhaps, not eritically appropriate use of a word by the
Commissioner in his letter of instrnctions. In his telegram the Com-
missioner said : ,

As the right of the Chicago, St. Paul, Minneapolis and Omaha Railroad Company
to indemnity lands will soon be adjusted, by direction of the Acting Secretary of the

Interior, you will suspend the restoration of such lands until further orders. This
will apply to both main line and Bayfield branches. Instruciions by mail.

In his letter of the same date, he says:

Referring to my telegram of this date, directing the snspension of the restoration
of the indemnity selections of the Omaha Company, I have to inform you that said
action was taken under instruetions from the Hon. Acting Secretary of the Interior,
pending the final adjustment of said company’s selections, which will soon be eom-
pleted. You will aceordingly econtinue the suspension until further orders.

It is seen that, in his telegram, the Commissioner plainly directs the
suspension of the order restoring the ¢ indemnity lands,” whilst in his
letter he refers to his telegram as ¢ directing the suspension of the res-
toration of the indemnity selections.” If we are to take this language
literally, it is an absurdity. For, as no ¢ indemnity selections” had
been withdrawn, or taken away, they were none to * restore.” And as
there had been no restoration, there could be no ¢ suspension of the
restoration.” What the Commissioner meantisplain. An order had been
issued restoring the indemnity lands: he was instructed to suspend that
order. He did so, by telegram, but in his letter, perhaps by a slip of
the pen, he used the word “selections,” when he should have used that
of «“lands,” or used the word * selections,” in that connection, as syn-
onymous with “lands.” The telegramn contained the order, the letter
merely referred to it by amisdescription, and directed the continnance
of the order as given; did not modify it, and was not intended to. .
The contention in this respeet does not sustain the claims sought-to be
based upon it. There is no doubt whatever in my mind that all the
lauds in question have been in reservation since February, 1866, for
indemnity purposes, under the grants for the benefit of said roads.

This being so, it results that the protestants, claiming no settlements

-
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prior to said withdrawals, if they did make subsequent settlement upon
said tracts, as intimated, could acquire no rights,legal or equitable
thereby, as against the railroad company under the rulings of this De-
partment or of the supreme court. See circular, 2 L. D., 517; Taylor
. Southern Minnesota Ry. Co., ib., 557 ; Fox v. Southern Pacific R. R.
Co., ib., 558-560; Julia A. Barues, 6 L. D., 522; Caldwell 2. Missouri,
Kansas and Texas Ry. Co., 8 L. D., 572. In the case of Riley v. Wells,
the supreme court, speakmg of settlement and entry upon a tract with-
drawn by executive order, say-that the settlement thereon was

without right, and the possession was continued without right, the permission of the
register 10 prove up the posséssion and improvements, and to make entry under the
pre-emption laws were aets in violation of law and void, as was also the issuing of the
patents.

This case, though not reported in the official edition, is referred to
and approved in Wolsey v. Chapman, 101 U. 8., 755, and may be found,
reported at length, in the Lawyers’ Edition, Vol. 19, p. 648,

The protest is dismissed.

HOMESTEAD ENTRY——RESIDEN CE—COMMUTATION.
Eminy M. DRONBERGER.

It is not a valid objection to the residence shown that the house of the homesteader
is but partly on the land claimed, if good faith is apparent.

It is no evidence of bad faith that a house is bnilt across the line between two claims.

If the good faith of an entryman is manifest, a commuted entry, in the absence of
protest, may be referred to the board of equitable adjudication where residence
is not commenced within six months from date of entry.

Secretary Noble to the Commissioner of the General Land Office, January
27, 1890,

I'have considet ed the appeal of Emily M. Dronberger from the decision
of your office, dated May 4, 1888, holding fof cancellation her homestead
entry No. 4385 of the NE. } of Sec. 12, T. 25 N, R. 27 W., Valentine,
Nebraska.

The record shows that said entry was made when claimant was a
single womun, on Augast 14, 1885, and on November 3, 1887, the reg-
ister gave due notice of claimant’s intention to make final proof in sup-
port of her claim before the local officers on December 23, 1887.

The proof was made as advertised, and it shows that said land was
subjéct to settlement and entry ; that claimant first settled upon said
tract some time in November 1883, when she built a sod house worth
$60; that she first commenced to live permanently on said land on May
7, 1887, and has continued to reside there since; that her actual resi-
dence and home daring the time, from the date of said entry, prior to
May 7, 1857, was at Oakland, Nebraska, and at Rapid City, Dakota;
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that she married on February 3, 1886, and has lived on said claim since

May 7, 1887, with her husband; that she was not able to goon to said

land in 1885, because her house was built so late, and in the fall of
1886 and 87 shie was taken sick ; that she owns a house in Rapid City,

Dakota ; that her sod housé ou the claim is twelve and a half by fifteen

feet, tar papered, with door, and two windows, worth 870, and the total

value of her improvements—consisting of said house, stable, corral, ten

acres of breaking, three hundred fruit trees and two hundred small.
fruit shrubbery—is $275 ; that said house was built on the line between

the NT.4 and the NW.%, covering half of each claim, the whole ouse

being fifteen by twenty-five feet; that no one else but claimant and

her husband oceupied said house, but her brother lived in it prior to

May 16, 1887, when he left; that she bought the improvements of her

brother, and her husband has filed upon the adjoining claim; that She

has raised crops on said land one season.

There was no adverse claim and no protest filed, but the local officers
rejected said proof, * for the reason that the claimant did not establish
a residence on the land within the time required by the rules of the De-
partment, nor for more than one year after marriage, and further the
honse was built across the line between the claim of herseif and brother,
with the intent to make the one dwelling serve the purpose for proof
on both elaims.” Your office held that: '

The elements of good faith seem to be entirely wanting in this case, and three
quarter sections are covered by the claims of this woman and her husband with the
least possible improvement, and, to say the least, a very questionable compliance
with law as to residence on the lanll. In the case of a commnutation under section
2301, the law requires six months continnous residence and cultivation of the land,
but it is not required that the settler should have established his residence within
six moutls from the date of entry.

That ¢ otherwise” the decision of the local officers was correct.

The decision of the local officers, that residence should be commenced
within the period of six months, was correct, and your office decision
holding the contrary was erroneous.

In the case of Frank W. Hewit (8 L. D., 566), upon a full consider-
ation of the law and practice of the Department, it was held that actual

residence must be established upon land covered by a homestead entry
" within six months from date thereof, and that failure so to do required
explanation. The Department also held that, if the good faith of the
entryman is manifest, a commuted entry might be referred to the Board
‘of Equitable Adjudication for consideration, where residence was not
commenced within six months from date of entry, provided no protest
or objection is made to the allowance of the entry. But the objection
made by the local officers to the commutation proof because the house,
was built across the line is not tenable.

It has been decided by the courts and the Department that it is no
evidence of bad faith that a house is built so as Lo cover two claims.



90 DECISIIONS RELATING TO THE PUBLIC LANDS.

In the case of Lindsey ». Hawes (2 Black, Op. p. 562), the supreme
court said :— ‘

Assuming that Lindsey could not have a residence on both the northeast and south-
east quarter sections at one time, and claiming that the case is to be governed by the
analogies of a qunestion of domicile in case of c¢onflicting jurisdiction, he has made
an apparently strong case out of the fact that the larger portion of the house is on
the south side of the line. This, however, is not a case of domicile under different
governments of conflicting jurisdiction. It is a question arising under the gov-
ernment of the United States, and concerns a construction of one of its most
benevolent statutes, made for the benefit of its own ecitizens, inviting and en-
couraging them to settle upon its public lands. The government which made the
law owned both quarter sections, and was indifferent as to which should be sold
to Lindsey, provided 1t was Jegally done. Lindsey’s house was on both quarter
sections. He lived or resided in all that house. So far as mere personalresidence is
concerned, we think, he may be correctly said to have resided on” both quarter sec-
tions. The law only required that he should personally reside on the gquarter which
he claimed to enter, and if he resided on both, then clearly he resided on this one.

The case of Lindsey v. Hawes was cited as authority by Mr. Justice
Miller of the supreme court, in the case of Silver v, Ladd (7 Wall., 225),
in which the learned Justice says: .

In referrence to the question of actual settlement and residence on the land, we
have only to refer to the case of Lindsey v. Hawes, where this precise question is
raised, and where it is said that a person residing in a house which is bisected by the
line dividing two quarter sections, will be held to reside on both, and, consequently,
on either of them, to which he may assert a claim. _

In the case of Wright v. Woods (1 C. L. L., 304), Mr. Secretary Del-
ano, upon the authority of said cases (supra), awarded the land to
Woods. It appears from the record that four single men built a house,
thirky-two feet square, and two stories high, in the center of a section,
so that sixteen feet square stood on each quarter section. Woods
Jbouzht out one of said parties, and lived in that portion of the house
which was on the quarter section claimed by him. Secretary Delano
said:

I think the facts show a legal residence by Woods, on the premises. His portion
of the building was more extensive than the entire buildings of a majority of pre-
emption settlers. It must be conceded that if each of these four seitlers had built
separate honses, sixteen feet square and two stories high, and located them just as
this buildiug was located, it would have been in compliance with the law. Does it
make any difference, in principle, that the four houses were ander one roof, and were
so constroched as to allow ingress and egress one from the other 7 Was the building
intended for aud used as a.dwelling for the applicants ¢ 1f it were, and if it were
also'n suitable building o be used for that parpose, then the law was complied with.

To the same effect are the departmental decisions in Southern Pa-
cific R. R. Co. v. Rahall (3 L. D., 321), George T. Burns (4 L. D., 62).

The question of the valid’ty of the pre-emption claim of the husband
of the appellant is not now before the Department for adjudication, and
need not now be passed upon.

Should the claimant offer to make final proof in support of his pre-
emption claim, he must show compliance in good faith with the require-
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ments of the pre-emption law and the departmental regulations there-
under. It is alleged that he made said filing upon the advice of the
local officers after the homestead claimant had resided upon her claim
six months and had applied to commute the same., But itis well set-
tled that a person can not maintain two claims at the same time under .
the settlement laws, and since the husband and wife can have but one
legal residence at the same fime, it follows that the husband and wife
cannot both obtain government land Ly virtue of a residence together
in the same house on the theory that the house is partly on both claims,

It does not necessarily follow, however, that because the husband
has, under erroneous advice, filed said declaratory statement, his wife
who made a homestead entry prior to her marriage and who has com-
plied with the requirements of the law and the regulations of the De-
partment relative to residence and cultivation, except that the residence
was not established within six months, should not be permitted to com-
mute her entry. The improvements are valuable, and the claimant
swears that she has acted in good faith.

In the absence of any protest or adverse elaim, it would seem that the
proof should be accepted, certificate issued, and the entry referred to
the Board of Equitable Adjudication for its consideration under the
appropriate rule.

The decision of your office is modified accordingly.

PR:—XCTICE—MOTION TO DISMISS—LOCAT OFFICERS,
WILSON v». SMITH.

The local officers in the exercise of & sound discretion may dismiss a contest for the
want of diligence in prosecution, but their refusal to make such order on the
motion of a stranger to the record is not an abuse of such discrebion.

First Assistant Secretary Chandler to the Commissioner of the Geneml
Land Office, January 30, 1390.

I have considered the ease of Russell B. Wilson ». W. J. A, Smith on
the appeal of the former from your office decision of September 12,
1888, refusing to dismiss the contest of said Smith against the timber
culture entry of one Horace A. Ferguson for NE.  Sec. 26, T. 1 N, R.
7 W., 8. B. M., Los Angeles California land district.

It appears from the record that Smith filed contest affidavit agamnst
the entry of said Ferguson December 28, 1386, and hearing was at that
time set for February 23, 1887, On the back of the contest affidavit
are two endorsements in the hand writing of the register. The first is—
“Continued to May 7, 1887,” and the other—¢ Continued to Sept. 14,
1887, and new notice issued.” For the first continuance no application
appears of record, and the record contains noother reference thereto, but
for the second there appears with the record the affidavit of one Edwin
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Blake to the effect that during the months of March and April, 1887, he
had made diligent search and inquiry for said Horace A. Ferguson for the
purpose ofserving upon him amended summons and notice in the contest
of Smith », Ferguson, at the request of said contestant, but was unable
to find him. There is also the affidavit of said Smith to the effect that
ever since December 28, 1886, he has made carefal, thorough, and dili-
gent inquiry and search for said Ferguson for the purpose of serving
upon him notice and amended summons in said contest but was unable
to find him or to learn his whereabouts, and that as he verily believes
the said Ferguson was not within the State of California.

These affidavits were filed May 12, 1837, and on May 14, 1887, the
register of the local office made an order, based npon said affidavit,
directing service of said notice to be made by publication.

On May 11, 1887, said Wilson filed an affidavit of contest against the
entry of said Ferguson upon practically the same allegations as were
in that filed by Smith, on the back of said aftfidavit the register en-
dorsed—¢ Filed May 11, 1887, subject to contest of W. A. J. Smith =.
Ferguson filell Dec. 28, 1886.” No objection on the part of Wilson to
this endorsement appears, but on the same day he filed a motion to dis-
miss the contest of Smith for the reason that no service of notice either
personal or by publication had been made upon said Ferguson although
there had been ample time therefor since filing of contest affidavit; also
because the said Smith had not complied with rule 12 of practice when
he found service could not be made upon said Ferguson.

Upon the baek of this motion is endorsed —

U. 8. Land Office Los Angeles Cal., Aug. 14th 1687, motion denied and case of
Smith ». Fergusnn continned to Sept. 14, 18R87.

Upon appeal your office sustained the deeision of the local office
denying said motion, andin said decision you say—

The appeal of Wilson is grounded on'the claim that it was error to allow the for-
mer case of Smith v. Ferguson to be continued (as shown by the record) from Feb-
ruary 25, 1887, to May 7, 1887, in the absence of proof that a motion for such post-
ponement had been made, and to be further continued from May 7, to September 14,

- 1887, on motion of Smith filed May 12, 1887, after the day set for hearing and (after)
appellant’s contest had been filed.

The only party entitled to raise any objection to said continunances is the defend-
ant in the case of Smith v. Ferguson. A motion to dismiss on these grounds made by
the second contestant is therefore dehors the record and cannot be entertained.

While the local officers in the exercise of sound discretion might have
dismissed the contest of Smith, had they become satisfied that his de-
lay was willful and unnecessary, their refusal to do so upon the motion
of appellant can not in the light of the whole record be considered an
abuse of such discretion. ,

It there was any irregularity in the action of the loeal officers in the
first continuanece it was, so far as the appellant is concerned, error with-

out prejudice, for he was not then in any sense a party in interest,
Your said decision is accordingly affirmed.
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TIMBER-CULTURE ENTRIES—INSTRUCTIONS OF JULY 16, 1889.
J. H. KOPPERUD.

The departmental instructions of July 16, 1889, with respect to the rule to be ob-
served in computing thestatutory period of cultivation required under timber-
culture entries, did not change decisions that had theretofore become final, or
authorize the General Land Office to modify such decisions.

A final departmental decision is conclusive upon the General Land Office until
changed in accordance with law, and the well-defined rules of practice.

First Assistant Secretary Chandler to the Commissioner of the. General
Land Office. January 30,1890.

Oun June 2, 1888, the Department rendered a decision [unreported]
affirming the action of your office and the local office rejecting the final
proof of J. H. Kopperud in support of his timber-calture entry, No.
3002, of the N. % of the NE. £ of See. 10, T. 113 N,, R. 43 W,, «“Sioux
Falls (series), Dakota Territory.”

The action of your office was affirmed, for the reason * that the plant-
ing of the first trees was not done until April 10, 1881, and, hence, the
cultivation could not have been more than five years, three months and
four days,” citing as authority the case of Henry Hooper (6 L. D., 624).

On December 9, 1889, the Department received a letter from the at-
torney of said claimant, in which he states that—
an appeal was taken therefrom to the Honorable Secretary of the Interior, who de-
cided that point inour favor, but, under date of Jnne 2, 1338, rejected same under a
different, subsequent, ruling (Henry Hooper, 6 L. D., 624) not in existence at the
time of proof, and of which weconsequently had no notice. Inasmuch, therefore, as
our appeal was sustained, and the rejectment reversed on the only issne involved, it
seems an absurdity and an injustice that said proofshould not pass to patent.

The attorney, therefore, asks that said deecision be reconsidered and
reviewed. This letter was, on the elerventh of said month, referred to
yvour office. On the 21st instant, the Department received your office
letter, dated the day previous, returning the letter of counsel for said
claimant, and making the ingquiry whether your office ¢ is authorized,
under the decision of July 16, 1889 (9 L. D., 86), modifying the Hooper
case, to take action in the matter, or whether the decision of the De-
partment in similar cases, and based on the Hooper decision, are to re-
main in full force.”

It will be observed that the letter of counsel for claimant is not veri-
fied and was not filed within the time prescribed for filing motions for
review. The Department did not sustain the appeal, because it did not
pass upon the question whether a sufficient number of trees had been
planted to comply with the requirements of the statute. It mentioned
the number of trees which appear to be enough in quantity, and, if the
findings of the local officers be correct, the claimant, apparently, had
complied with the requirements of the timber-culture law as to planting,
cultivating and growing timber thereon.
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The allegation that the setion of the Department is an * absurdity ?
can hardly be sustained, for the reason that the decision adverse to the
claimant was made in accordance with the express rulings of the De-
partment then in force.

The case of claimant is very similar to the Hooper case. Both en-
tries were made in 1878, The final proofs, in support of both entries
were rejected, for the reason that the trees have not reached the size re-
quired at the time said proofs were offered. Ifthis be true, then, under
the principle contended for by counsel, such rejection by the local offi-
cers was right, forhe says that said proof wasmade “in compliance
with all then existing decisions, rulings, ete., except as to the arbitrary
¢ gize of the trees’ then required, on account of which size his proof was
rejected.” The Department held in the Hooper case, that ¢ The eight
years of cultivation, required under the timber-culture law, must De
computed from the time the required acreage of trees, seeds, or cuttings
is planted.” This ruling was modified by departmental instructions,
dated July 15, 133) (9 L. D, 35), wherein it was held that, although
the decision in the Hooper case was a correct exposition of thelaw, yet,
inasmuch as a rule of a department, until changed, has all the force of
law, entries made prior to the circular of June 27, 1887 (6 L. D., 284,
Par. 22), would be adjudieated under the former ruling, and claimants
would be allowed to compute, as a part of the period required for culti-
vation, the time allowed by law for the preparation of the land and
planting of the trees. This construction has been adhered to in the
following cases: Mary R. Leonard (9 L. D., 189) John M. Lindback
(id., 284); Christian Isaak (id., 624).

If the ruling in the Hooper case has the force of law until changed,
then the departmental decision could not have been different in the Kop-
perud case, and was correct at the time it was rendered and not an
¢ absurdity,” as contended by counsel. Moreover, said decision was
rendered by Mr. Secretary Vilas, and I am unaware of any rule of law
that will warrant one head of a department to reverse the final action
of his predecessor, except in certain well defined cases which are not
present in the case at bar.

In the case of Henry T. Wells (3 L. D., 196), Mr. Secretary Teller
said :

If, as I think was the fact, Wells’ whole claim was before Secretary Delano and
passed upon in his decision, then that decision was final and conclusive, ard the
present claim is res judicata so far as this Department is concerned. It matters not that

that decision may have been erroneous, or that the Department has since held aif-
ferently. It is sufficient that it was a decision.

The learned Secretary cited as authority for his decision the opin-
ions of the Honorable Atforneys-General Wirt, Taney, Nelson, Ton-
cey, Johnson, Black, Stanbery, Hoar, Akerman aund Bristow (2 Op.,
8, 464; 4 id., 341; 5 id., 124; 9 id., 101, 301, 887; 12 id., 355; 13 id., 33,
387, 456), To the same effect are the departmental decisions in the
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cases of Robert Carrick (3 L. D., 558) ; State of Oregon (id., 593) ; Henry '
A. Pratt et al. (5 L. D., 185); State of Kansas (id., 243); Francis Palms

et al. (7 L. D., 146). In the last named case Mr. Secretary Vilas quoted,

with approval, from the decision of Secretary Lamar, in the case of

Rancho San Rafael de la Zanja (4 L. D., 482), wherein he said :

Unless the principle of res judicata is recognized, administrative action may become
involved in ehaos; the labors of the Department wonld become too cumbrous to ad-
mit of their intelligent discharge; uncertainty would elound every inchoate tltle, and,
in many instances, vested rights Would be endangered.

See also State of Oregon—on review —(9 L. D, 363).

The aunthorities above cited arein harmony with the repeated decisions
of the supreme court of the United States. In the case of the United
States v. Arredondo (6 Peters, 729), Mr. Justice Baldwin said :

It is an universal principle that, where power or jurisdiction is delegated to any
public officer or tribunal over a subject matter, and its exercise is confided to his or
their discretion, the acts so done are binding and valid as to the subject matter; and
individual rights will not be disturbed collaterally for anything done in the exercise
of that discretion within the authority and power conferred. The only questions
which can arise between an individual claiming a right under the acts done and the
publie, or any person denying its validity, are, power in the officer, and fraud in the
party. All other questions are settlad by the decision made or the act done by the .
tribunal or officer, whether executive (I Cranch, 170, 171), legislative (4 Wheat.,
4:3; 2 Pet., 412; 4 Pet., 563), jud:icial (11 Mass., 227; 11 S. & R., 429; adopted in 2
Pet., 167, 163), or special (20 J, R., 739, 740 ; 2 Dow. P. Cas., 521, etc.), unless an ap-
peal is provided for, or other revision, by some appellate or supervisory tribunal, is
prescribed by law,

Again, in the case of United States ». Bank of Metropolis (15 Pet.,
401), which arose upon the question whether the Honorable Postmaster
General had the power to disallow certain items of credits for extra .
allowances, which, it was alleged, the former Postmaster General ¢ was
not legally authorized to allow,” Mr. Justice Wayne, delivering the
opinion of the court, said :

The successor of Mr. Barry had the s yme power, and no more, than his predecessor,
and the power of the formerdid not extend to the recall of credits or allowances made
by Mr, Barry, if he acted within the scope of official authority given bylaw to
the head of the Department, Thisrightin an incumbentof reviewing a predecessor’s
decision extends to mistakes in matters of fact, arising from errors in caleunlation,
and to cases of rejected claims, in which material testimony is afterwards discovered
and produced. But, if a eredit has been given, or an allowance made, as these were,
by the head of a department, and it is alleged to be an illegal allowance, the judicial
tribunals of the country must be resorted to, to construe the law under which the
allowance was made, and to settle the rights between the United States and the party
to whom the eredit wasgiven. It is no longer a case between the correctness of
one officer’s judgment, and that of his successor.

It must be conceded upon the foregoing authorities, that the decision
of Mr. Secretary Vilas, in the case at bar, is conclusive and binding
uponall the officers of this Department. This beingso, it follows,neces-
sarily, that the decision rejecting said proof must remain in full force
and effect. It will be seen, however, that the claimant can now make
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new proof in support of his said entry, since more than three years
have elapsed since said decision of your office was rendered, giving
eight years of cultivation-as required under said former ruling, and if
he shows com»nliance with the requirements of the law, I see no reason
why the new final proof should not be approved and the entry passed
to_patent. »

The departmental instructions of Jualy 16, 1839 (supra), did not puar-
port to change the final decisions of the Department that had already
become ves judicata. Hach final departmental decision must be obeyed
antil changed in accord&nue with law, anl the well defined rules of
practice.

PRACTICE—REHEARING NEWLY DISCOVERED EVIDENCE.
COLLIER ». WYLAND.

A motion for rehearing based upon newly discovered evidence should show that the
alleged discovery was acted npon without unnecessary delay, and the proof of
~diligence should be clear.

An unsworn statement of the applicant’s neighbors, showing his compliance with
law, can not lie considered on a motion for rehearing in a contested case.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 31, 1890, ‘

March 18, 1884, J. W. Wyland made homestead entry for the
NE. £ of See. 32, T. 3, R. 12, Kirwin district, Kapsas, and a year and a
half thereafter, September 19, 1885, made commutation proof and pay-
ment for the land, on which the local officers issned to him a final eer-
tificate. September 25, 1885, J. H. Collier made an affidavit, charg-
ing, in effect, that Wyland had never established residence on the
land. A hearing was ordered and commenced, July 21, 1886. On the
evidence taken thereat, the local officers, by decision of June 3, 1887,
found that the charge was sustained, and that the entry should be ecan-
celed. July 27, 1887, Wyland appealed to your office, and, subse-
quently, April 17, 1838, filed in your office a motion for arehearing. By
decision of September 13, 1888, your office overruled the motion for a
rehearing, coneurred in the finding of the local officers and held the
entry for cancellation. From your office decision, Wyland now appeals
to this Department. ‘

The motion for rehearing was made about ten months after the hear-
ing before the local officers and nine months after the appeal te your
office and is based upon the allegation of newly discovered evidence on
the question of residence and showing, it is claimed, that contestant’s
witnessey swore to falsehoods on the hearing. It is stated in the affi-
davit accompanying the motion, that the new evidence ‘ has come to
the knowledge of affiant since the trial,” and that at the trial he * did
not know of this proof and was unable to procure the same.” In mo-
tions for new trials, based upon newly discovered evidence, it must be
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made to appear that the alleged discovery was acted upon without un-
neccessary delay and + the proof of diligence must be clear.” (Hilliard
on New Trials, 2 Ed., 495; Kelley v. Moran, 9 L. D., 581 ; Weldon v. Mec-
Lean, 6 L. D., 9). It is necessary, therefore, that it be set forth, when or
about what time the diseovery was made (Kelley v. Moran, supra), and
facts should be averred showing that by the exercise of reasonable dil-
igence the newly discovered evidence could not have been known and
produced at the trial. The motion in this case is defective in both
these respects.

There is, also, attached to said motion, a statement purporting to
have been signed by twenty-eight citizens of Smith county, Kansas
{in which the land is located), setting forth that they live *in the vicin-
ity of » Wyland and know him to be living on the land and improving
and cultivating it, and expressing their belief that ¢ he has complied
with the homestead law to the best of his ability.,” = Your office cor-
rectly held that this ex parte statement, not under oath, ¢ while compli-
mentary to the defendant,” could not be considered in a case inter
JDartes.

I have carefully examined the voluminous testimony addunced on
both sides at the hearing. Wyland, it appears, cultivated and im-
proved the land sufficiently, but was in default as to residence. He
occupied the house which he first built upon the land only a few days,
and the remainder of the six or seven months of his alleged residence
on the land he claimed to have spent in a house known as the “line”
or “partnership ” house, which proved on survey to be entirely on an-
other tract. I find no sufficient ground for disturbing the concurring
findings of your office and the local officers. (Conly ». Price, 9 L. D,,
490; Chichester ». Allen, ib., 302). The decision of your office is af-
firmed.

EMPLOYE OF THE GENERAYL LAND OFFICE-—SECTION 452 R. S.
HERBERT MCMICKEN ET AL.

The disqualification to enter public lands contained in section. 452 R. 8., extends to
officers, clerks, and employés in any of the branches of the public service under
the control and supervision of the Commissioner of the General Land Office in
the discharge of his duties relating to the survey and sale of the public lands.

A timber land entry made by an employé in the office of the surveyor-general of the
district in which the land is situated is illegal and must be canceled.

Secretary Noble to the Commissioner of the General Land Office, February
: 3, 1890.

Herbert McMicken, Albert J. Treadway and John P. Tweed made,
February 14, 1883, timber land entries for, respectively, the SE. 1, thu
NW. £, and the SW. 4, of See. 20, T. 18 N,, R. 3 W,, Seattle distriex,
‘Washington Territory.

14639—voL 10——7
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These entries were held for cancellation, June 16, 1886, on the report
of Special Agent James M. Carson, setting forth three grounds of can-
cellation: 1st, that the land was not of the character subject to timber
Jand euntry ; 2d, that the entrymen sold the land covered by their re-
spective entries to one Aden D. King, August 17, 1883, and, 3d, that
at the date of the entries, the entrymen were employés in the office of’
the surveyor-general of Washington Territory. A hearing was had on
Jthe application of the entrymen, at which, the issues in each being the
same, the cases were consolidated. The local officers found in favor of
the enfrymen on all three of the alleged grounds of cancellation. Your
office, by decision of June 11, 1888 (from which the entrymen now
appeal to this Department), held that ¢ the entries were made in good
faith, and that the sale to King was a bona jfide transaction, no agree-
ment to sell existing prior to entry,” and that the “preponderance of’
the evidence ” showed “ that no considerable part of any of the smailest
legal subdivisions of said tracts would be suitable for agricultural puar-
poses after removal of timber, and said tracts were in fact valuable-
chiefly for the timber thereom ;” but held the entries for cancellation,
on the third ground set up in the special agent’s report, namely, that
the entrymen at date of their respective entries were employés in the
office of the surveyor-general of Washington Territory.

I concur in the conclusions atfained by your office and the local
officers, as to the character of the land, and, also, as to the sale to
King—the evidence clearly showing that said sale was neither agreed
upon nor contemplated prior to or at the time of the entry. I further
agree with your office in holding that the entrymen were disqualified
from making the entries by virtue of their employment at the date
thereof in the office of the surveyor-general of the district in which the-
lands are located. The act of April 25,1812 (2 Stats., 716), established.
the General Land Office as a burean of the Treasury Department, and
by section ten, persons ¢ appointed’to offices instituted ” by said act or
“ employed in such offices” were forbidden to directly or indirectly be-
come concerned in the purchase of any inferest in any public land. By
section fourteen of the act of July 4, 1836 (5 Stats., 107), entitled “An
act te reorganize the General Land Office,” all officers whose salaries.
are provided for in said act are subjected to a like disqualification. The
surveyor-general is under the control and direction of the Commissioner-
of the General Land Office, and by section 452 of the Revised Statutes,.
it is provided that

The officers, clerks and employees in the General Land Office are prohibited from
directty or indirectly purchasing or becoming interested in the purchase of any of the-
public land ; and any person who violates this section shall forwith be removed from
his office. )

This is a generalization or enlargement of section fourteen of the act
of 1836, which was regarded as superseding the act of 1812. (Notes on
Revised Statutes U, S.—Gould and Tucker, p. 52.) By this enlarge--
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ment the prohibition or disqualification is extended to all ¢ officers,
clerks and employees in the General Land Office,” and is not limited to
persons appointed oremployedinan office created by the act of 1812, or to
officers whose salaries are provided for by the act of 1836. Do the words,
¢ General Land Office,” as used in section 452, quoted above, relate only
to the main or central office located at the seat of government, or were
they intended by Congress to embrace, also, the local offices and offices
of surveyors-general, which may be termed the branches or arms of the
central office, through which the Commissioner of the General Land
Office discharges *‘all executive duties devolved upon him by law ap-
pertaining to the surveying and sale of public lands?” (Rev. Stat.,
453.) There are two leading subdivisions of the business of the General
Land Office, namely, the surveying and the sale or disposal of the public
lands ; the former is conducted primarily through the offices of the sur-
veyors-general and the latter through the local land offices. The Com-
missioner of the General Lund Office is required, through the clerk of
surveys in his office, to ¢ direct and superintend the making of surveys,
the returns thereof, and all matters relating thereto, which are done
through the offices of the surveyors-general” (Rev. Stat., Sec. 449), and
“under the direction of the Secretary of the Interior, to perform all ex-
ecutive duties appertaining to the surveying . . . . . of the public
lands?” (ib., 453). 'The duties of the Commissioner as to surveys are, in
the language of the statute, ¢ done through the offices of the surveyors-.
general,” and these offices are branches and integral parts of the cen-*
tral office, and, I am of the opinion, that Sec. 452 of the Revised Stat-
utes, by the substitution of the general words used therein for the special
prohibitions contained in prior legislation on the subject, was intended
to extend the disqualification to acquire public lands to officers, clerks
and employees in any of the branches or arms of the public service
under the control and supervision of the Commissioner in the discharge
of his duties relating to the survey and sale of the public lands. More-
over, in construing a statute, it is proper to take into consideration the
mischief it was passed to obviate. (Sedg. Stat. and Com. Law, 202).
The object of See. 452 was evidently to remove from the persons desig-
nated the temptation and the power by virtue of the opportunities af
forded them by their employment to perpetrate frauds and obtain an
undue advantage in securing public lands over the general public by
means of their earlier and readier access to the records relating to the
disposal of, and containing valnable information as to, such lands. Offi-
cers, clerks and employees in the offices of surveyors- general fall clearly
within the mischief contemplated by the statute, and the reason of the
law applies to them with equally as much force as to those in the cen-
tral office at Washington. Statutes and regulations of this kind are
based upon grounds of sound public policy and their strict enforecement
is essential to the good of the public serviece,

The decision of your office holding the entries for cancellation is af
firmed.
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HOMESTEAD—ADJOINING FARM—EQUITABLE OWNERSHIP.
CARNES ». SMITH.

An adjoining farm entry under section 2289, R. 8., may be properly based upon the
equitable ownership of an adjacent tract;. and residence on such tract, for the
period of five years aftersuch entry, warrants the submission of final proof.

The validity of an adjoining farm entry is not affected by the entryman’s acquiring
title to other adjacent lands prior to. the submission of final proof,

First Assistant Secretary OChandler to the Commissioner of the General
- Land Office, February 3, 1890,

I have considered the case of David Carnes ». Socrates Smith on ap-

peal of the former from your office decision of April 18, 1888, re-affirmed

: by decision of July 16, 1888, on motion for review, dismissing his con-
test against the adjoining farm entry of said Smith for W. &, SE. %, Sec.
12, T. 84 N,, R. 44 W., Des Moines, Lowa, land district.

Said entry was made by Smith April 15, 1872, as an adjoining enfry
to NW. 1, NE. 4, Sec. 13, of same township and range.

On September 13, 1884, Smith after notice duly published, made final

proof before the clerk of the distriet court of the county in which said
land is situated and received final certificate therefor.
. Carpes was present when such final proof was taken and made oral
protest against its being received but placed no paper on file. He ex-
pressed himself, however, as desirious of making legal protest if he
could ascertain how it should be done.

On September 23, 1885, said Carnes filed an affidavit of contest
against said entry alleging that the claimant had erected no building
on said land or in any way lived upon it, nor had owned any land ad-
joining it until April 10, 1880, and in an amended and supplemental
affidavit it was alleged that on April 10, 1880, said Smith acquired title
to one hundred and sixty acres of land contignous to the land in con-
troversy, and was therefore debarred from making such entry under
gection 2289 of Revised Statutes.

This affidavit of contest was by the local officers submitted to your
office for instructions, and by letter of May 25, 1885, a hearing was
ordered thereon.

At such hearing both parties appeared in person and by counsel and
submitted testimony upon which the local officers decided against the
contestant and recommended the dismissal of his contest which action
your office upon appeal affirmed in the decision complained of.

The evidence shows that in March, 1872, the claimant and his wife
were living on NW. 4, NE. 2, of Seec. 13, T. 84 N., R. 44 W., which be-
longed at the time to claimant’s father-in-law; that claimant at that
time proposed to his father-in-law to purchase from him said forty
acres and offered him therefor $20, per acre, which offer was accepted
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and it was agreed that a certain sum which the said father-in-law was
owing claimant should be credited as part of the purchase price and
that the remainder should be paid at a future time not definitely fixed by
the evidence. No conveyance or written contract was made, but the
claimant from that time forward eontinued to reside upon, occupy and
cultivate said premises as owner and not as tenant, and no rent was
thereafter demanded or paid by him. He subsequently made adjoining
homestead entry of the land in controversy and has used the same for
farming purposes in connection with the said NW. %, NE, % of Sec. 13,
ever since the date of entry.

In 1874 he purchased from his father-in-law 112.90 acres lying imme-
diately south of said NW. NE. of 13, and on June 17, 1875, he pur-
chased from the Iowa Railroad and Land Co., the forty acres adjoining
said last described land on the west.

At the time of the said purchase of land in 1874, most or perhaps all
of the payments therefor were to be made in the future and a bond
for a deed was given. Claimant and his wife both say that all or nearly
all of the purchase price for said NW. 4, NE. %, of Sec. 13, had been
paid prior to this purchase in 1874, but partly to save the expense of
making and recording two deeds and partly as additional security for
the purchase price, the said last described land was included in the
bond for deed and the amount already paid on NW. % of NE. %, Sec. 13,
was at that time allowed and deducted from the price of the land in-
cluded in said bond. DBefore making conveyance under the bond,
claimant’s father-in-law died and the administrator of his estate fore-
closed the bond against claimant, and sold the land under order of
court the claimant himself being purchaser, and his deed therefor 1s
dated April 10, 1880.

Upon this state of facts your ofﬁce sald in the said decision of ApI‘Il
1888,

From the foregoing recital, it appears that, although under the executory contract
between claimant and his father-in-law, the former had at the date of entry only an
inchoate title to the tract in Seec. 13, yet since it is evident that his entry was made
in good faith and he obtained record title to the land April 10, 1880, and prior to
contest, he was authorized to make final proof in five years from such last named
date. Final proof having, however, been made September 13, 1884, it was prema-
ture and can not now be allowed. - ' :

Your decision recommending the dismissal of the contest in this case is therefore
affirmed ; but the claimant Smith will be required to make new final proof, which
will then be submitted to the board of equitable adjudication for final adjudication.

Contestant filed a motion for the review of your said office decision
based upon the following grounds:

1st. Thaé Smith was not the owner of ‘my land contiguous to the
land in dispute at the time of his original entry of said eighty acres.

2nd. Because the right under the law to make an additional farm
entry, whether the original or final entry—is depéndent on the\ fact
that the area applied for as such additional farm entry shall not with
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the countiguons land owned and occupied by the entryman exceed in
the aggregate one hundred and sixty acres.

3rd. That the amended and supplemental affidavit of contest charges
that the ownership of said Smith extended to one hundred and sixty
acres of contiguons land and Smith was, therefore, debarred from the
benefit of Sec. 2289, of the Revised Statutes and his entry was, there-
fore, void.

Said motion was denied in your decision of July 16, 1888.

The hearing of the contest before the local officers was had in Novem-
ber, 1885, and pending the decision of his appeal to the Commissioner,
contestant in an affidavit dated June 14, 1887, asked for another hear-
ing.

In said affidavit he alleged that the entry of Smith was illegal and
should be canceled.

1st. Because at the date said entry was made, April 15, 1872, the said Socrate®
Smith was not the owner of the NW. 1 of NE. }, Sec. 13, T. 84, Range 44, to which
said entry was made as an adjoining farm entry, nor was he the owner of any other
land adjoining the same, aund his entry is, therefore, illegal.

2nd. Because the said Socrates Smith has not made the land embraced in said
homestead entry No. 584, his home nor lived thereon smce said entry was made, nor
erected a dwelling thereon.

3rd. Because at the date the said Smith on September 13, 1884, made final proof
upon said homestead entry, he was the owner of one hundred and sixty acres of land
adjoining the same, to wit, * * * and had been such owner for some years and
therefore was not qualified to make an adjoining farm entry of the tract embraced in
said homestead entry No. 594 nor to make final proof thereon.

4th. Because this deponent has been a settleron W. 4, S8E. £ Sec. 12, T. 84 N., Range
44 W., since the 23rd day of August, 1384, having filed pre-emption declaratory
statement No. 3599 thereon on the first day of September, 1884, and is, therefore an
adverse elaimant of the land.

This application for another hearing was rejected in your said office
decision of April 18, 1888, upon the ground that ¢the only material
issue raised in said application being adversely decided by the action
herein upon the hearing,” and it was also held therein that the land
was not subject to pre-emption entry on September 1, 1884, and con-
testant’s filing was, therefore illegal.

The appeal now under consideration is taken upon the following
specifieations of error, viz: In holding the entry of Smith to be valid ;
in holding any of the charges in the affidavit of contest to be immaterial;
in not ordering a hearing on the charges set out in the amended affidavit
of contest of said appellant; in finding that Smith was on April 15,
1872, owner of any lands within the meaning of Sec. 2289, Revised
Statutes; in holding that Smith was equitable owner of forty acres of
contiguous land at the time of his entry, in holding that an equitable
title constitutes ownership within the meaning of said Sec. 2289 ; in
holding that the acquisition of the legul title to contiguous land, prior to
the submission of final proof but subsequent to entry, can, as a matter of
law, sustain the validity of such entry; and because if claimant had

P
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equitable title to contiguous lands at date of entry, even if such title
could support such entry, thte fact that he owned more than one hundred
and sixty aeres of contiguous land prior to final proof, defeats his right
to title. :

From the above I deduce the following propositions as practically
covering the errors complained of : —

15t. That the facts shown in the evidence are not sufficient to consti-
tute ownership of contignous land upon which to base and adjoining
farm entry.

" 2nd. That the acquisition of the legal title to more than one hundred
and sixty acres by the claimant April ‘10, 1880, does not aid his entry
for the reason that he then became the owner of so much land as to in-
hibit an entry of the kind in controversy.

The evidence upon the question of ownership of said NW. %, NE. £,
Sec. 13, at the time of the entry was principally confined to the testi-
mony of elaimant and wife. Their statements are not contradicted and
¢learly show such an oral bargain and sale of the said forty acre. tract
as has been hereinbefore set out, and that under such purchase ¢laim-
ant has ever since held said land as owner thereof.

In a letter of instruction from the General Land Office, to the regis-
ter and receiver at Jackson, Miss. (1 L. D., 61), it was said that:

Where land in a homestead entry that has been consummated, but not patented, is
sold, the purchaser may make adjoining farm homestead entry of a contiguous va-
<cant tract (as the law allows), at his own risk as to the patenting of the land pur-
chased. )

In Sec. 2260 of the Revised Statutes there is a provision inhibiting a
person from removing from land of his own to pre-empt public land in
the same State or Territory, and it seems to me that the same rule of
ownership which is applied by the Department to prevent a man from
acquiring public land under one statute, ought to be applied in the
construction of another by which the right to enter public land may be
acquired. -

Seec. 2289 of the Revised Statutes provides as follows:

Every person who is the head of a family, or who has arrived at the age of twehty-
one years, and is a citizen of the United States, or who has filed his deelaratiou of
intention to become such, as required by the naturalization laws, shall be entitled to
enter one quarter section or less quantity of unappropriated public lands, upon which
such person may have filed a pre-emption claim, or which may, at the time the ap-
plication is made, be subject to pre-emption at one dollar and twenty-five cents per
acre, to be located in a body, in conformity to the legal subdivisions of the puablic
‘Jands, and after the same have been surveyed. And every person owning and re-
siding on land may, under the provisions of this section, enter other land lying con-
tignous to his land, which shall not, with the land so already owned and occupied,
exceed in the aggregate one hundred and sixty acres. i

In James Aiken (1 L. D., 462), it was held that the proprietorship of
land contemplated in section 2260 is a legal and absolute one and not
the mere equity of a land office entry, which may or may not ripen into
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sueh ownership. But, as appears from the context, said decision was
based largely upon the fact that the government cannot be sued in &
court of equity and compelled to make a legal conveyance.

Later it was held that when a party holds the equitable title to land,
though no deed has passed, he cannot remove therefrom to pre-empt
land. Ware ». Bishop (2 L. D., 616); Griffin ». Forsyth (6 L. D., 791).

In Davidson v. Kokojan (7 L. D., 436) it was held that where a party
had sold the land formerly owned by him before making settlement on
land which he afterwards filed for under the pre-emption law, Sec. 2260
does not apply even though the legal title still remained in him.

" In Ole K. Bergan (7 L. D., 472), it was held that the inhibition of
Sec¢. 2260 extends to a removal from land held under a contract of
purchase even though payment had not all been made at the time of
removal.

It seems to me that ownership of the said N'W. 4, NE. 1, of Sec. 13,
was under the evidence sufficient to warrant the the allowance of the
entry, and this being so, residence upon the said NW. 4, NE. £, forfive
years after such entry was sufficient to admit final proof and that it

. Was unneeessary to require him to wait five years after he had acquired
the legal title before making final proof, and your office should have
considered the proof upen Whlch the local officers issued final certifi-
cate,

This ruling practically disposes of all ‘the grounds of appeal except
the proposition that a man must not at the time of final proof be the
owner of so much contiguous land as will with the land entered amount:
to more than one hundred and sixty acres.

Counsel for contestant in an argument recently flled urge that the
testimony of Sinith and his wife is not to be believed in regard to the
purchase of the NW. 1, NE. £, Sec. 13, in 1872, because Smith permit-
ted the said land to be included in the bond for a deed which was after-
wards foreclosed and that ¢ Tt was too great an imposition on human
credulity to ask a reasonable person to believe that a man will deliber-
ately permit another to sell the home which he has bought and paid for
without even making protest or raising @ hand to defend himself.”

Counsel has evidently overlooked the fact that before putting the
said NW. %, NE. %, of 13, already bought and nearly or quite paid for,
into the bond for a deed the * difference in price” growing ont of such
payments was allowed and deducted {rom the price agreed upon for the
land then being purchased so that the said forty acres from and after
that time became liable for the payment of the purchase price of the ad-
ditional land thus being purchased.

It is also claimed by counsel that there was nothing to prove that
Socrates Smith was oceupying the land in any other capacity than that
of tenant at the time he made his additional entry.

The testimony of both plaintiff and his wife, which 1s not contradicteé
by that of any other witness precludes this theory, it being provided in
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Sec. 3665 of the Code of Towa that the provision of the statute of frauds
in regard to the transfer of interest in lands shall not apply,

where the purchase money, or any portion thereof, has been received by the ven-
dor or when the vendee, with the actual or implied consent of the vendor, has taken
and held possession thereof under and by virtue of the contraet.

Possession bejng taken or part of the purchase price being paid takes
the parol contract out of the statute of frauds. Fairbrother v. Shaw, 4
Ia., 570 ; White Butt, 32 la., 335.

As I have concluded that claimant was equitable owner of NW. 4,
NE. 1, Sec. 13, at the time of his entry and that such ownership was
sufficient to base his additional farm entry upon, the question of his
owning more than one hundred and sixty acres on April 10, 1880, is .
eliminated from the case.

No authorities have been cited by counsel and I find nothing in the
statute to prevent an entryman of adjoining lands from acquiring other
lands during the five years of residence before final proof, nor do I be-
lieve any such restraint was contemplated by Congress.

Your decision in so far as it dismisses Carnes’ contest is affirmed, and
if upon examination Smith’s proof shall be found sufficient his entry
may be passed to patent.

HOMESTEAD CONTEST-~-DEFECTIVE COMPLAINT—-RELINQUISHMENT.
HAY v. YAGER ET AL.

In order to sustain a contest against a homestead entry for abandonment it must be
shown that such abandonment has continued for six months, and the complaint
must so allege.

If the filing of anaffidavit of contest results in the relinquishment of the entry such
relingnishment inures to the benefit of the contestant, though the charge as laid
by him may be insufficient.

The right of a contestant to amend a defective complaint is barred by the mterven-
tion of an adverse right.

Fwst Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 3, 1890.

I have considered the case of Andrew Hay ». Abraham Yager et al.,
on appeal by Hay from the decision of your office of July 13, 1838, re-
jecting his application to make homestead entry for the NW. % of Sec..
8T.18., R.14 W., Los Angeles, California land district.

On April 19, 1887, Abraham Yager made homestead entry for said
land, and on December 20, of that year Hay filed an affidavit of con-
test against said entry, alleging on information and belief «that said
Abraham Yager has wholly abandoned said tract; that he has changed
his residence therefrom since making said entry.” On the back of this.
affidavit appears withont date the following endorsement: ¢ Rejected
on the ground that affidavit of contest does not state facts sufficient to-
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<constitute a cause of contest against claimant.” On Jannary 31, 18883,
the local officers gave Hay’s attorney notice of the rejection of the con-
test affidavit. In the mean time on December 22, one Frank R. Adams
filed in the local office a relinguishment of Yager’s entry and was al-
lowed to make a homestead entry for said land. The relinquishment
‘thus filed was executed December 12, 1887,

On February 7, 1888, Hay applied for a reconsideration by the local
-officers of their action rejecting his contest affidavit, and March 15th,
was set for hearing argaments upon this motion. On March 5, Hay
applied to make homestead entry for said land, which application was
rejected because of the homestead entry of Adams. On March 15, the
-qquestion as to the rejection of Hay’s contest affidavit was considered by
the local officers, arguments being submitted by attorneys for Hay and
for Adams, and on April 12, the local officers held that the contest affi-
davit was insufficient and was rightly rejected. From each of the de-
cisions adverse to him Hay appealed. After taking his appeal he filed
-an amended contest affidavit alleging that Yager had wholly abandoned
said tract before the filing of the original affidavit by removing to the
State of Indiana with the intention of permanently remaining there;
that he had been residing in the State of Indiana since four mounths prior
to the filing of the original affidavit and setting up the execution by
Yager of his relinquishment and alleging the sale of it to Adams.
Your office concured in the ruling that Hay’s contest affidavit was in-
sufficient and decided that therefore the relinquishment of Yager could
not, be considered as inuring to Hay’s benefit, and affirmed the action
rejecting his applicationto enter.

I concur in the conclusion that said affidavit was not sufficient., In
-order to sustain a contest against a homestead entry for abandonment
it must be shown that such abandonment had continued for a period of
8ix months and as a consequence it must be so alleged in the complaint,
While this affidavit was insufficient, yet it should not have been dis-
missed without giving notice to the contestant. The filing of the re-
linquishment, however, effected the canecellation of the entry and the
only question remaining to be determined is, Was that relinquishment
the result of Hay’s affidavit? Iam of the opinion that a hearing should
be had to determine this question. While this affidavit as it then stood
may not have been sufficient to proceed to a hearing upon, yet the filing
-of that affidavit, defective as it was, may bave caused the filing of
the relinquishment and if that were the case it should inure to the bene-
fit of the contestant. If this affidavit had alleged a sufficient ground
-of contest, the entryman could not by the filing of this relingunishment
have defeated the right of the contestant to proceed with his contest
and establish the truth of his allegations. The contestant’s rights in
that case would be determined by the status of the land at the date of
the institution of his contest.
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Kurtz v. Summers (7 L. D., 46); McClellan ». Biggerstaff (7 L. D., 44R); Sorenson
o, Becker (8 L. D., 357) ; Webb@ Louwhley (9 L. D., 440); Bla,kkenv Dunn (9L D,
461).

In this ease, however, the rights of the ‘contestant must be deter-
mined upon the case as presented by him at the date of the filing of
the relinquishment. He should not be allowed, in the presence of an
adverse claimant, to amend his affidavit and thus extend.his right at
the expense of an innocent party. Farmer ». Moreland (8 L. D., 446).

The only question then to be determined is as hereinbefore said. Was
the execution or filing of Yager’s relinquishment caused by the filing
of Hay’s affidavit of contest? For a proper determination of this
.question it is necessary that all the facts in connection with the execu-
tion and filing of said relinquishment should be known, and you will
therefore cause a hearing to be had as soon as practicable, of which all
parties in interest should have due notice and be afforded an oppor-
tunity of submitting testimony in support of their respective claims.
Upon receipt of the testimony submitted at such hearing, you will please’
consider the same anl pass upon the rights of the respective parties in
the light of the facts shown thereby, and in accordance with the views
herein expressed.

The decision appealed from is hereby set aside, and the papers in the
case are herewith returned to your office for the action indicated.

TIMBER CULTURE CONTEST—FORFEITURE.
THOMPSON 2. THE HEIRS OF PARTRIDGE.

The government will not insist upon cancellation where the failure to comply with
law is not in consequence of bad faith, and the rights of third parties are not
involved.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 3, 1890.

I have considered the case of Russell W, Thompson ». The Heirs of
Stephen Partridge, upon appeal of the former from your office decision
of July 30, 1886, dismissing his contest against the timber culture entry
of said Stephen Partridge for SW. %, Sec. 29, T. 112 N., R. 55 W., Water-
town, Dakota, land distriet.

The entry was made August 30, 1881 and contest was initiated Octo-
ber 25, 1885, the charge being that said heirs had failed, during the
fourth year after entry and up to date of the affidavit, to plant to trees,
tree seeds or cuttings the second five acres of the said land.

The record discloses that the entryman had soon after entry paid his
nephew A. P. Partridge, who lived near the land the sum of $250 for
which he agreed to do the plowing, planting and cultivating necessary
to be done upon the land until final proof was made; that upon the
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death of the entryman, his heirs, most of whom resided in St. Louis,
Mo., corresponded with said A. P. Partridge, in regard to the necessary
work upon the land and were by him informed that he was having the
same properly done to comply with the law and would in good faith
carry out his contraet; that said A. P. Partridge, deliberately and
purposely neglected to plant the second five acres and then procured
this contestant who was his hired hand, to bring this contest, himself
paying the expenses. He says it was for the purpose of holding the
claim without putting further labor upon it until he could have an oppor-
tunity of selling the relinquishment for the benefit of the heirs, and
that contestant had agreed to dismiss the contest at any time and that
it was agreed that it should never come to a hearing.

It appears also that all this was without the knowledge of the heirs
of the entryman who were relying upon the representations of said A.
P. Partridge that the work requnired by law was being properly done.

Sinee taking appeal from your decision, contestant has filed a motion
to the effect that his appeal be dismissed, thus submitting to your of-
fice decision. Although it does not'appear that any planting has been
done upon the second five acres, yet as no bad faith is shown upon the
part of the representatives of the entryman and the rights of a third
party are not now involved, a forfeiture of the entry will not, in view
of the above facts, be insisted npon. Andrews v, Cory (7 L. D., 89).

Your said office decision will accordingly stand as made.

TIMBER CULTURE ENTRY-PREMATURE CONTEST.
SVENNEBY ¢. BROSTE.
A stranger to the record can not he heard to complain that a contest is premature.

First Assistant Seéremry Chandler to the Commissioner of the General
Land Office, February 3,1890,

I have considered the case of Arne B. Svenneby ». John P. Broste on
appeal of the former from your office decision of August 6, 1888, reject-
ing his application to contest the timber culture ciaim of Rosamond A,
Steere, for NE. 1 Sec, 20, T. 150 N,, R. 60 W., Grand Forks, Dakota,
land district.

It appears from the record that on March 10, 1885, Rosamond A.
Steere made timber culture entry for said land, and on January 27,
1888, Broste filed in the local office an aftidavit of contest alleging that
‘“said Rosamond A. Steere did not during the year 1887 cultivate or
cause to be cultivated any part of said tract, or plant or cause to be
planted any part thereof to trees, tree-seeds or cuttings.”

Notice was served by publication fixing March 13, 1888, for hearmg
_ before the local office.
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On said day of hearing the claimant made default and Broste filed
his affidavit to the effect that about ten acres of land had been broken
apon the tract in controversy by seme former claimant before entry was
made by said Rosamond A. Steere and that after her entry she had not
done or caused to be done anything further upon theland and that this
state of facts continued to date of hearing. Said contéstant also intro-
duced in evidence a letter from entryman as follows:

‘ PASCOAG, Jan., 14, 1883,
Mr. M. N. JOHNSON,

Dakota, D, T

DEAR 81rR: Your communication of the 23d ult. came to hand this day but too late
to reply by return mail, )

I filed on the tree claim in question but soon after transferred my right to one Geo.
H. Glass then of Larimore. Robert Bruen at that time in the office with Wm. Fel-
lows, also of L., drew up the papers which I signed and here my interest ended with
the tree claim.

Very respectfully,
R. A. STEERE.

Upon this the local officers found that the land embraced in said en-
try ‘“has not been cultivated as required by law” and also that claim-
ant had executed a relinquishment soon after making entry, and ren-
dered judgment in favor of contestant.

From this decision of the local officers no appeal was taken,

On the day of hearing before the local office the appellant herein pre-
sented an affidavit of countest against said entry, but the loeal officers

_ refused to file the same because of the pendency of Broste’s contest.
 From this decision Svenneby appeals, alleging as error that,—

The year for which the alleged default was claimed to exist had not
expired when first contest was initiated, and had not expired even when
hearing was had, and that therefore the first contest was of no effect.

Examination of the record shows that the appellant is mistaken in
the matter alleged as error. The contest affidavit was dated January
27, 1888, and alleged failure to cultivate in 1887, This would be suffi-
cient grounds on which to dismiss the appeal, but even in the view of
the case contended for by appellant, that the allegation is in effect that
defanlt existed in not cultivating or planting during the third year,
which would not expire until March 10, 1885, it can avail him nothing.

In Hemsworth ». Holland (on review) (8 L. D., 400), it was held that,—
- The rule that acontest is prematurely brought if filed before the expiration of
six months and a day, applies only to the contestee for the reason that he can at any
time before the expiration of that period defeat said contest by curing his laches,
But as against third parties this rule does not apply.

Applying the rule above to the case at bar it follows, that Svenneby
being a stranger to the record in the case of Broste v. Steere, can not
be heard to complain that said contest was prematurely brought.

Your said decision is accordingly, affirmed.
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PRACTICE—APPEAL~FINAL PROOF PROCEDURE.

A. LINDBERG-

An appeal will not lie from an order of the General Land Office, requiring the entry-
man to submit 2 supplemental affidavit in support of his entry.

First Assistant Secretary Chandler fo the Commissioner of the General
Land Office, February 4, 1890,

On the 8th dayof May, 1883, August Lindberg filed pre-emption
declaratory statement, No. 13524, for the SE. %, Sec. 2, T. 132 N, R.
59 W., Fargo district, Dakota, alleging settlement on the lst day of
May, 1883. ‘

On the 14th day of August, 1884, said Lindberg offered final proof
before the district court clerk of Ransom county, Dakota, and on the
15th of. August, 1884, the local officers issued final cash entry papers.

On January 4, 1887, your office instructed the local office as follows:

The testimony submitted—on said final proof—does not show continuous residence:
on the land for six months immediately preceding date of proof, August 15, 1884. In
view of the fact, however, that the claimant appears to have commenced residence
more than one year prior to that date, and also to have $250 worth of improvements
on his claim, he will be allowed to show by affidavit the duration and cause of each
absence therefrom since actual residence was established May 1, 1833. He shounld
also state how long he continued to oceupy and cultivate his claim subsequent to-

-entry. '

On December 13, 1888, the local officers reported to your office
the mailing of notice of said instructions of Janunary 4, 1887 to C. D.
Austin, attorney for pre-emptor, and also to said pre-emptor, (Lind-
berg) himself, and the return of the latter notice by the post office
as “unclaimed.” In the same letter (December 13, 1888) the local
officers transmitted * power of attorney, . T. Day, present owner, to
C. D. Austin, affidavit of F. T. Day, and appeal (by said F. T. Day) to
the Hon. Secretary of the Interior, filed in this (the local) office Decem-
ber 12, 1888.”

In his said affidavit dated November 28, 1888, said F. T. Day makes
the following allegations :—~ ,

That he is the present owner of the (tract in question). That the whereabouts of
said August Lindberg are unknown to this deponent, and after diligent inquiry he is
unable to learn where the said Lindberg now is, and he is of the opinion tha$ the
said Lindberg is not within the Territory of Dakota. That the said August Lind-
berg neglects to furnish the affidavits required by the Hon. Commissioner’s decision of
June 4, 1887 ” (meaning January 4, 1887) ¢ or to take any action whatever in the mat-
ter.

Upon these allegations “ deponent asks that he as owner aforesaid be
allowed to canse an appeal to be taken from the said decision of the Hon.
Commissioner to the Hon. Secretary of the Interior.”

The ¢ appeal” accompanying said affidavit is a simple statement of
of the fact that ¢ F, T. Day appeals from the decision” in question—
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that of Janunary 4, 1887—ecalling for certain supplemental a,fﬁda,‘vit/s,
showing duration and cause of each absence.” The paper neither con-
tains nor refers to, any specification of errors.

This omission to specify errors, and the insufficiency of the showing as
to the nature of the interest by virtue of which Day claims the right to-
appeal, technically impeach his status as an appellant; and it would
seem that, ¢ as transferee, he was also required to file his appeal within
the time prescribed by the rules.” (Peter O. Satrum, 8 L. D., 485).
Another—and a fatal—difficulty with the appeal, is this, that the order
appealed from (that of Junuary 3, 1887) is not a final order, but only
one requiring the entryman to make a supplemental affidavit in support
of his entry : From this no appeal will lie (Jennie M. Tarr, 7 L. D., 673
Mary L. Tiftany, 7 L. D., 480; Jay Pierce, 8. L. D., 78).

While for these reasons the appeal must be, and is, hereby dis-
missed, yet, the complete record, including the final proof, being before
me, I deem it proper, in order to avoid unnecessary delay in the final
disposition of this case to point out for the guidance of your office,
‘that the circumstance in view of which your order called for further
evidence, the circumstance, namely, that the pre-emptior did not show
 continnous actual personal presence on his claim for six months im-
mediately preceding the offering of his proof is one which the Depart-
ment holds to have no particalar significance, in and of itself (Mary A.
Shanessy, 7 L. D., 62).

HOMESTEAD CONTEST—ACT OF JUNE 15, 1880.

RATHBUN . WARREN.

The initiation of a contest suspends the right of purchase under section 2, act of June
15, 1880.

A decision that amounts to the determination of a substantial right is not inter-
locutory.

A homestead contest may be entertained, though not begun until after the expiration:
of five years from date of entry.

First Assistant Secretary Chandler to the Commissioner of the General
: Land Office February 4, 1890,

On May 8, 1879, Winslow L. Warren made homestead entry for the
© SW. £ of Sec. 8, Tp. 103 N., R.60 W.,5th P. M., Springfield land district,
Dakota.

On February 12, 1886, Edward E. Rathbun filed an affidavit of con-
test against Warren’s entry, charging abandonment and that the tract
was held for speculative purposes.

4 hearing on such contest was set for March 24, 1886, and claimant,
February 15, 1886, personally notified.

Pending the contest, and on March 11, 1886, Warren was allowed to
purchase the land in controversy under the second section of the act of
June 15, 1880.



112 DECISIONS RELATING TO THE PUBLIC LANDS.

On the day set for hearing, the contestant made default, but claim-
ant appeared and moved for the dismissal of the contest upon two
grounds: ' )

First, that more than five years from entry had elapsed before the
contest was instituted ;

Second, that Warren purchased the tract on March 11, 1886, under
the provisions of the act of June 15, 1880. It was claimed by Warren
that upon such purchase prior to the rendition of a final judgment in
favor of contestant, the contest should be dismissed. But as Rathbun
was not present at the hearing, he was not heard on this motion.
Judgment was rendered thereon by the loeal officers, as follows:

March 24, 1886. This contest is dismissed, the claimant having been allowed to

purchase under act of June 15, 1880.
Gro. B. EVERETT, Regr.

No notiee of this determination’ was served upon the contestant. On
May 26, 1886, Rathbun appealed to your office from the action of the
local officers, and on June 1, 1886, claimant moved that such appeal be
dismissed, substantially for the reasons, first, becanse defendant made
defanlt at the time of hearing, and, second, there is no such judgment
made by register and receiver as can be appealed from.

Your office took cognizance of the appeal and by your decision of
August 2, 1887, the action of the local officers dismissing the contest
was reversed and the same remanded for new trial. In your said de-
cision it is stated as a prineciple of law and your determination upon the
appeal is based upon it, that ¢ the application to purchase should have
been suspended until the final determination of the contest (Freise v.
Hobson, 4 L. D., 580). ,

In accordance with this ruling the local officers ordered a hearing upon
the said contest and appointed October 11, 1887, as the time for the
same. Notice thereof was personally served upon the claimant on
August 16, 1887.

On October 10, 1887, Warren appealed to this Department from your
office decision of August 2, 1887, At the day of hearing October 11,
1887, contestant appeared and was represented by his attorney. The
claimant appeared speeially by his attorney and moved the dismissal of
¢ gaid action” upon the the ground, among others, that ¢ said action
is now pending on appeal before the Hon. Secretary of the Interior.
This motion was overruled by the register on the ground that your of-
fice decision of August 2, 1887, was purely an interlocutory order and
not appealable. The receiver was of the opinion ¢ that the appeal filed
by Warren suspended action on the contest so far as this office is con-
cerned, until the Commissioner may have an opportunity to examine
into and ascertain the validity of the grounds of appeal as set forth by
the claimant.”

The hearing did not proceed. The matter having been referred to
your office, you by a decision bearing date February 11, 1889, deter-
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mined that the said decison of August 2, 1887, was appealable and that
Warren’s appeal suspended farther proceedings before the locatl officers.
Your office acecordingly forwarded the papers in the case to this De-
partment for consideration.

The snbstantial question involved in Warren’s appeal is the legality
.of the entryman’s purchase of the land under the second section of the
act of June 15, 1880 (21 Stat., 237), pending the contest. The question,
whether a hearing on the contest could or should be ordered after such
purchase is merely incidental. If the purchase was legal then Warren
is the equitable owner of the land, and any further investigation on the
charges of the contest is useless. If, on the other hand, it is the law
that the initiation of a contest suspends the right of purchase under the
. act of June 15, 1880, until the final disposition thereof, then Warren
could take nothing by his purchase as against the contestant and the
contest should proceed, as you directed by your said office deeision of
August 2, 1887. ‘

I am of the opinion that said decision is' not an interlocutory order
from which no appeal will lie. | It was the determination of a substan-
tial right, one involving the validity of Warren’s cash purchase of the
tract, pending the contest.

In the case of Freise v, Hobson (4 L. D., 580), decided June 21, 1886,
it was held that an application to purchase under the second section of
the act of June 15, 1880, made after the initiation of a contest against
‘the original entry, should be suspended until the final disposition of
said coutest, and this principle has since been adhered to. ILyons ».
O’Shaughnessy (5 L. D., 606) ; Clement v. Heney, (6 L. D., 641); Ar-
nold ». Hildreth (7 L. D., 500); United States v, Scott Rhea (8 L. D.,
578); Hawkins ». Lamm, (9 L. D., 18).

In Roberts ». Mahl (6 L.D., 446) and Smith ». Mayland (7 L. D., 381),
it was determined that the rule laid down in Freise ». Hobson, supra,
must govern in similar cases not finally adjudicated at the time of the
rendition of judgmentin the latter case. Your disposition of the case is
therefore, in full eonformity with the authorities on this question and
I think a trial should be had to ascertain the rclative rights of the par-
ties. The non-appearance of contestant on the day of héaring, after
the local officers had allowed the purchase, should not determine the
contest. What farther proceedings after allowing the purchase could
the local officers entertain ¢ ' ‘

The records show that the contest was dismissed because of such
purchase. Nothing remained. for contestant but to appeal. This he
did. -
It is likewise insisted by the claimant that the contest should not be
allowed to proceed, because not commenced within five years from date
of entry. That section 2297 of the Revised Statutes bars the initiation
of a contest beyond such period. This position is untenable. It is the
holding of the Department that while a homestead entry remains of
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record, even after the expiration of seven years from date of entry, the
government will allow & contest and an inguiry to be instituted to de-
‘termine whether the entryman has complied with the requirements
of the homestead law. Kincaid v. Jefferson (3 L. D., 136; Green o.
Brown (5 L. D., 229). See also upon this question Davis ». Fairbanks
9 L. D,, 530).

Your said office decision of August 2, 1887, is affirmed.

SPECULATIVE CONTEST—HEARING.

DAVISSON v. GABUS ET AL,

If the good faith of a contest is attacked, a hearing on such issue may be ordered on
the final determination of the contest. '

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 4, 1890,

On September 15, 1885, Wm. F. Locke made homestead entry for the
SE. %, of Sec. 12, T. 9 8., R. 31 W., Oberlin land district, Kansas.

On April 15, 1886, M. E. Davisson initiated a contest against the
entry charging abandonment, change of residence and failure of settle-
ment on the part of the entryman. An attempt was made to serve no-
tice thereof on Locke by publication.

The case was heard ex parte June 17, 1886, in the absence of the con-
testant Davisson. No decision on the merits was entered by the local
officers on account of the impertfect service and the attorney of Davis-
son was notified September 18, 1886, that the service in the case was
defective in that proof of publication of the notice and posting the same
in the local office was wanting.

Contestant was therefore allowed twenty days to “ complete the
service.” '

On November 29, 1886, Davisson’s contest was dismissed by the local
" officers *¢ by reason of defective service.” No appeal was taken.

On January 20, 1887, Peter Gabus made and filed affidavits of con-
test against Locke’s entry charging abandonment thereof by entryman,
change of residence and failure of settlement on the land. The hearing
was set for March 11, 1887, and service of notice thereof by publication
on Locke attempted. A hearing was had ex parte, the entryman mak-
ing default, and judgment was rendered by the local officers on the
same day for contestant; as they were of the opinion that the entry
should be canceled.

On the same day March 11, 1887, Davisson moved the local officers
for the re-instatement of her contest against Locke, because the same
was erroneously dismissed. The motion was denied and no appeal
taken. :

On October 6, 1887, the defendant Davisson filed her affidavit duly
corroborated, charging that the said contest of Peter Gabus against the
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entry of Locke was frandulent and instituted for speculative purposes
and asked that the said Peter Gabus be cited before the local officers to
answer the said allegations and that she, the affiant, npon proof of the
truth of the same be allowed the preference right to enter the said land.

On this application a hearing was fixed for November 25, 1887, and
@Gabus duly notified. Thereat Gabus appeared and moved to dismiss
Davisson’s contest, because the affidavit and notice of contest failed
to state a cause of action and because the contest was prematurely initi-
ated.

The motion was sustained by the local officers and the contest dis-
missed, from which decision Davisson appealed.

Pending this appeal your office considered the contest case of Gabus
v. Locke, It appearing from the proof of service in the case that notice
of contest was mailed by registered letter to the last known address of
defendant February 12, 1887, and posted in the local office February 11,
1887, only twenty-seven and twenty-eight days, respectively, instead of
thirty days as required by rules of practice, prior to date of hearing,
your office by letter of Angust 4, 1888, set aside the decision of the local
officers and remanded the case for a re-hearing after service of due and
proper notice under the rules of practice.

On the same day August 4, 1883, your office rendered a decision upon
the appeal of Davisson. In it you hold that “this case would seem to
come under the rulings of the department in the cases of Melcher v.
COlark (4 L. D., 505); and Neilson ». Shaw (5 L. D., 358). 1In the former
it was held that where a pending contest is attacked on.the ground of
frand, by one who also makes an application to contest, notice will not
issue on such application but the case will be held for the final disposi-
tion of the prior contest. In the latter, that a preference right of entry
cannot be secured through a contest initiated for the purpose of selling
the right of contest rather than securing the cancellation of the entry.”
Your office therefore modified the decision of the local officers ‘to the
extent of suspending further proceedings on Davisson’s application for
the reinstatement of his contest and a hearing to establish his allega-
tions of fraud etc., against Gabus, antil the case of Gabus ». Locke
is settled.” From this decision Davisson appealed to this Department.
‘Gabus did not appeal.

Davisson’s object in making her application of October 6, 1887, and
taking her appeal, is to obtain a hearing on her charges against Gabus.
Your office decision did not deny her the hearing but delayed it till the
case of Gabus v. Locke should be finally disposed of. The case of Gabus
». Locke was fully and finally determined November 15, 1888, in favor
of Gabus, the contestant. There is therefore under the terms of your
said office decision, no further objection to proceed with the hearing
upon Davisson’s said application attacking the bora fides of Gabus’ con-
test. You will, therefore, order such hearing, directing the local officers
to give the parties in interest the usual notice of time of hearing.

Your said office decision is modified accordingly.
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PRE-EMPTION ENTRY—“QUARTER SECTION.>’
JoHN W. DOUGLAS.

A pre-emptor is entitled to enter a quarter section, platted as such, regardless of
the actual area thereof.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 5, 1890,

I have considered the appeal of John W. Douglas, jr., from your
office decision of January 21, 1888, involving lots 21, 22, 23, 24, 25 and.
26 of section 6,T.24 N, R. 42 E., Spokane Falls, Washington.

The claimant filed his pre-emption declaratory statement for the said
lands September 9, 1886, alleging settlement the day previous. He
submitted his final proof September 10, 1887, elaimant’s application
to purchase the said lands under the pre-emption act was rejected by
the local officers because the said lots contained in the aggregate more
than one hundred and sixty acres, to wit, two hundred and one and
five one hundredths acres. Olaimant appealed. By your decision of
January 21, 1888, you upheld the action of the local officers and re-
stricted Douglas to lots 21, 22, 25 and 26 of said section, containing one
hundred and sixty acres, in satisfaction of his pre-emption right.

You also required the testimony of claimant as to whether he re-
moved from land of his own, to make settlement upon the public land
in the same state, as a pre-emptor.

"The said testimony was supplied by the said claimant, it appearing:
from his affidavit on file bearing date October 6, 1888, that he did not
remove from land of his own in Washington Territory to make settle--
ment upon his said pre-emption claim.

From the other rulings in your said office decision the claimant ap-
pealed to this Department.

The said lots twenty-one to twenty-six inclusive form the south-west
quarter of the said section, and it is claimed on the part of appellant,.
that he is anthorized by the pre-emption act, to enter as a pre-emptor
a quarter section, platted as such, regardless of what the actual area
thereof may be. On this point the claimant is fully supported by the
authorities, William C. Elson (6 L. D., 797) J. B. Burns (7 L. D., 20)
Henry C. Tingley (8 L. D., 205) ; Peder Olsen-Aanrud (7 C. L. 0. 103)..

The final proof of claimant appearing to be satisfactory and there-
being no other objections to the entry apparent, I am of the opinion that

' the proof as submitted by the claimant covering the whole of the land:
involved herein, should be accepted, and that upon his farther com--
pliance with the requirements of the pre-emption act, patent issue.

Your said office decision is accordingly reversed.
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PRE-EMPTION ENTRY—-SECTION 2260, R. S.
O1T ». CRAWFORD.

A temporary removal of the pre-emptor from land of his own, prior to the establish-
ment of residence on his pre-emption claim, will not take such claim out of the
inhibition contained in the second clause of section 2260, Revised Statutes.

" Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 5, 1890,

I have considered the appeal of Abraham Crawford from the decision
of your office dated October 10, 1888, in the case of Joseph Ott v. said
Crawford, rejecting the latter’s final proof and holding for cancellation
his pre-emption declaratory statement for the W. 3, NW. %, Sec. 30, T.
2 N,, R.40 E. W. M., and the N. }, NE. }, Sec. 25, T. 2 N,, R. 39 E. W,
M., La Grande land district, Oregon. '

On August 27, 1885, Ott made homestead entry for said tract, and
on September 7, 1885, Crawford filed his pre-emption declaratory state-
meunt for the same land, alleging settlement thereoun July 23, 1885,

On December 31, 1887, the register advertised Crawford’s intention
to make final proof for said tract February 14, 1888.

On Jannary 12, 1888, Ott filed a protest against the making or accept-
anece of such proof for the reason that Crawford was not at the time of
his alleged settlement a qualitied pre-emptor, and that he removed
from lands of his own in the same State, to make said settlement.

On February 14, 1888, Crawford offered final proof for said land which
was rejected by the register February 28, on the ground that Crawford
was not a qualified pre-emptor at date of settlement.

On March 14, 1888, Crawford appealed; and on October 10, 1888,
your office affirmed the findings of the local office, and held the pre-
emption deelaratory statement for cancellation.

On December 7, 1888, Crawford appealed to this Department.

In his final proof Orawford stated that he was a native born citizen,
and a married man ; his family, consisting of his wife and five children.
That he lived on land near by and was occupied in farming prior to
settling upon his pre-emption claim. 7That he laid the foundation for
a house on the tract in dispute July 23, 1885, and about the middle of
August, 1885, he had his house completed and commenced to reside,
thereon with his family. That his residence has been continucus. That
he was not the owner of three hundred and twenty acres in any other
State or Territory, but that he had taken a homestead in the vicinity
of the pre-emption claim and had proved up on it, and was still the
owner thereof. He had a residence on his homestead but ¢ It is unoe-
cupied.” His improvements on the pre-emption claim consisted of a
log house 18 by 28 feet; a smoke house, a chicken house, and barn,
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eighty fruit trees, some fencing and about four acres plowed. Totak
value $390.
On his cross-examination he testified as follows, viz:

How long before settlement on this claim did you make your final proof on your
homestead ?

Two or three days before. I think I made final proof on my homestead on the 21st.
day of July, 1885.

Where did you reside from July 21, 1885, to the time you made settlement on this.
tract ?

On a place I had rented a,dJommg this tract.

Are you the identical Abraham Crawford who made final homestead entry No. 1180
on the SW. 1, Sec. 19, T.2 N., R.40 E. W. M., on July 21, 1885 ¢

Yes, sir.

Was you a resident of said traet . . . at the time you made your final proof’
thereon ?

Yes, sir. N

How long did yon continue to reside on said tract affer making final proof thereon ¢ -

For one day after making final proof.

Do you still own said tract upon whieh you made final homestead proof ?

Yes, sir.

How long did you reside upon the place you had rented, that you refer to before
you settled upon this claim ¢

The next day, that is, I commenced my houseon the traet the 23rd day of July,
1885. I actually moved on this tract about the middie of August, 1885.

Was there any house on the rented place . . . ?

Yes, sir; there was house on it, and I removed into it.

“Upon review of the record and proofs herein I am of the opinion that
the same sufficiently shows that Crawford was not a qualified pre-
emptor under the provisions of section 2260, of the Revised Statutes;
that his alleged removal from the homestead to the rented house on the
adjoining land was but temporary and not made in good faith with a fixed
purpose of establishing his residence there, but that such removal was.
only for the purpose of trying to evade the inhibition contained in the
second subdivision of said section, which declares that,—¢ No person
who quits or abandons his residence on his own land to reside on the
public land in the same State or Territory,” shall acquire any right of
pre-emption under the provisions of the preceding sections.

For the reasons herein stated and in view of numerous decisions
of this Department in similar cases, the decision appealed from is
affirmed.

N
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PRE-EMPTION ENTRYL-FINAL PROOF.
HENRY D. WOOLSEY,.

Submission of final proof within the shortest period possible under the law is not in
itself sufficient to impeach the good faith of the pre-emptor. )

The preparation of a part of the testimony, on the day previous to that fixed for the
submission of final proof, does not affect the regularity of the proceedings where
such proof is completed and sworn to at the time and place designated, and be-
fore the ofticer named in the notice.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 6, 1890.

This case involves the validity of Henry D. Woolsey’s pre-emption
proof for the E. §, NW. %, and W. §, NE. 4, Sec. 19, T.28 S., R. 36 W,
Garden City, Kansas.

It appears from the record that one Sarah Johnson had filed declara-
tory statement June 3, alleging settlement May 28, 1887, upon the tracts
named, that Woolsey’s declaratory statement was filed August 22,1837,
alleging settlement on the land the 17th of the same month, that in
January, 1888, he advertised his intention to make proof before the clerk
of the district court at Hugoton on March 7, 1888, that a part of the
testimony in such proof was transeribed by the deputy clerk on the
preceding day, to wit, March 6, 1887, between five and six o’clock p.
m., that shortly afterward on the same day, an affidavit of protest
against said proof was prepared for Johnson by one Charles Moore
who seems to have been connected with the office of said clerk and with
whom the said affidavit was left or *filed,” that Johnson being advised
by said Moore that she “ had done all that I (she) could do,” made no
appearance at the clerk’s office on the following day, the one named in
Woolsey’s published notice and that between eight and nine on the
morning of that day Woolsey and witnesses appeared at the office of
said clerk completed their testimony in Woolsey’s proof and swore to
the same.

It does not affirmatively appear that any action was taken at this
time by the local office although counsel for Woolsey state that John-
son’s protest was dismissed with notice on Mareh 31, 1888.

Subsequently, however, upon an affidavit filed by Johnson to the
effect that *‘she was unable to have said Woolsey or his witnesses cross-
examined ” for the reason that the latter’s proof “was taken on the 6th
day of March, 1888, one day before the date advertised” the local officers
ordered a hearing for June 20, 1888, at the local office to determine the
matter thus alleged.

At the hearing so ordered counsel for Woolsey appeared specially and
moved to dismiss the same.

This motion being overruled, the local office upon the evidence ad-
duced at said hearing, found (June 26, 1888), that Woolsey’s proof had
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not been taken as contemplated by law and that Johuson should be
allowed full opportunity to show her interest in the tract.

Woolsey appealed from this ruling and on August 13, 1888, your
office after a full eonsideration of the case, found that Johnson by fail-
ing as stated, to appear before the said clerk on March 7, 1888, the day
fixed for the taking of Woolsey’s proof, “forfeited her right as pro-
testant.” At the same time the proof of Woolsey was returned by your
office that its sufficiency might be passed upon by the 1ocal officers.

Thereupon the local office as shown by the receiver’s endorsement on
August 18, 1888, formally rejected said proof for the reason “that it
appears from the evidence submitted on June 20, 1888, that a large por-
tion of the proof was taken on a day other than that advertised?” ete.

From this action Woolsey appealed and’on Oetober 23, your office
affirmed the action of the local office in rejecting his proof. :

From this decision Woolsey appeals here,

Service of notice of your said decision of August 13, 1838, holding
that Johnson had forfeited her right was on August 18 following ac-
cepted by her authorized aftorneys. No appeal has been taken by or
for Johnson from your said decision of August 13, 1888.

The claim of Johnson, who by her said affidavit of protest alleged
residence upon and improvement of the land and a failure by Woolsey
to reside thereon, is, therefore eliminated from the case and the matter
of Woolsey’s present appeal, has been considered as ex parte.

The proof submitted by Woolsey shows that he made his settlement
on the land on August .7, 1887, by “starting” his house, that he com-
menced actual residence September 6, 1887, since which time he has
lived thereon continunously and without absence, that his improvements
valued at $227, comprise a frame house ¢ight by ten feet, one window
and one door, seven acres broken, the planting of sixty forest trees,
twenty-seven fruit trees and some walnuts and hickory nuts and that
he has neither transferred, mortgaged, or offered to sell the same. It
is troe that his proof was made promptly at the expiration of six months
from the date when he established actual residence on the land. But
this in itself is not sufficient to impeach his good faith in the face of
such compliance with the law as his proof indicates.

The only objection that is made to this proof is that the tesbnnonv

therein was partly transeribed by the deputy clerk on the day before
the one named in Woolsey’s published notice of intention. This,in my
opinion, is wholly immaterial for the reason that the record shows that
Woolsey appeared with his witnesses at a proper hour of the day named
in his notice and that his proof’ was then sworn to before the duly des-
ignated officer.

The proof of Woolsey, showing a reasonable compliance with thelaw
the same should be accepted.

The decision appealed frow is reversed.
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SWAMP LANDS—INDEMNITY—SCRIP LOCATIONS.
STATE OF ILLINOIS (CHAMPAIGN COUNTY).

“The elaim of the State should not be rejected on the report of a special agent, but if
the facts set forth therein are sufficient to justify a doubt as to the correctness of
the proof submitted, a further investigation should Ve ordered.

When the State has submitted proof, in accordance with the regulations then in force,
the General Land Office should render jndgment thereon, if the proof is sufficient
to clearly show the character of the land; but if such proof is insufficient, or

~ other faets in the case suggest doubts as to the correctness thereof, then a further
investigation may be directed.

In adjusting the claim of the State o indemnity, the character of all tracts upon
which proof is submitted should be determined, but separate lists should be made
of tracts sold for cash, and those located with land warrantsor serip.

The swamp grant is made to the respective States, and the Department in adjudicat-
ing rights thereunder recognizes the State alone as the beneficiary, and not conn-
ties to whom the State may have conveyed its interest.

If a tract of land at the date of the grant was unfit for ealtivation by reason of its
wet or swampy condition it is of the charact er contemplated by the grant,

When the State files a list of indemnity selections it signifies thereby its readiness to
have its claim adjusted in acecordance with existing regulations, and should not
thereafter be heard to allege that final proof had not been furnished, when its
claim was considered.

Secretary Noble to the Commissioner of the General Land Office, February
8, 1890. :

I have considered the appeal of the State of Illinois from your office

decision of August 20, 1886, in the matter of the claim of said State for

ndemnity for certain alleged swamp and overflowed landsin Champaign
county.

The authorized agent for the State of Illinois filed in youar office a list
of selections for which indemnity was asked under the provisious of
the acts of March 2, 1855 (10 Stat., 634), and March 3, 1857 (11 Stat.,
251).

In January, 1835, the State made proof in support of its claim, said
proof being taken in the presence of and the wituesses being examined
by J. C. Walker, special agent of your office as certified by him. After-
wards said special agent submitted his report bearing date of April 21,
1885, in whieh report it is said :

1 have made a careful exanination by going over eich of the tracts (forty acres)
ard examining the ditches, tiling and tho earlv history of each tract, by calling on
ali of the early residents of each locality of these lands, and from the facts thus ob-
tained and the evidence of the witnessss in making ont proofs to character of these
lands, I have come to the following eanclusion—said conciusion being that five hun-
dred and forty tracts contained in said list were originally swawp, and that six hun-
dred and sixty tracts were originally arable lands.

By letter of June 19, 1836, your office directed special agent Elliott to
proceed to Chiampaign county, and make a careful examination of the
tracts embraced in a list inclosed in said letter, Upon examination it
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is found that this list embraced a part of those tracts which were re.
ported upon favorably by special agent Walker.

By your office letter of August 20, 1886, to the Governor of Illinois,
the claim of the State for indemnity on a large-number of tracts em-
braced in its list of selections was rejected “ for the reason that evi-
dence on file in this office shows that said lands are not of the character
contemplated by the act of September 28, 1850.”

From this decision the State, through its duly authorized agent ap-
pealed, urging as reasons for its reversal the following :—

First: The State of Illinois has not furnished final testimony on this subject, and
until she does, it is not competent for the Commissioner of the General Land Office
to hold said tracts for rejection,

Second : The report of the U. 8. special agent is not binding on the State, and this
report constitutes the ouly evidence on which the Commissioner bases his authority
to hold said tracts for rejection.

Third : The former rule of the office, to hold such cases for adjustment in suspen-
sion, until such times as the State would be able to offer testimony as to the character
of the lands, was uceeptable to the State, and a change in the rule shonld not be made
without the consent of the State.

Fourth: The selections referred to, were either entered with eash, or located with
land warrants, and the State has no means of distinguishing one from the other, only
as the information may be furnished her by the General Land Office, and the holding
for rejection embraces these tracts indiscriminately, and without reference to the
entry for eash, or the location with land warrants.

Fifth: The General Land Office hasno jurisdiction to hold for rejection any swamp
land selections located with land warrants, or sold for cash, until the State is finally
heard touching the character of said selections, especially is this true as to land war-
rant locations where no adjustment is pretended to be made by the General Land
Office, and where the State asks for no adjustment, unless she is authorized by the
Department to locate her swamp land indemnity certificates on government lands
subject to entry ontside of the limits of the State. )

Sixth : The Rules of Practice, approved August 13, 1885, to take effect September
1, 1835, were never furnished the State until the 7th of August, 1886.

Seventh: Rule 86, to which the attention of the State was called Augnst 7, 1886,
fixing sixty days as the limit in which an appeal should be taken, should not, in jus-
tice, or equity, apply to this case, nor to any case of this character, when the State
is a party, from the fact that the counties and not the State, are the beneficiaries of
the swamp land grant, and the counties are governed and controlled in all swamp
land matters, either by a board of ecounty supervisors, or by a county commissioner’s
court, and the bodies, as a rule, meet but twice in @ year, and at these meetings the
letters of the Commissioner of the General Land Office holding swainp land selections
for rejection, are presented and acted upon.

Eighth: The Commissioner of the General Land Office erred in that he did not call
upon the Hon, Secretary of Interior, and ask him nnder the exercise of the directory
and supervisory powers conferred upon him by law, to establish arnle with reference
to appeal in this, and similar cases, which might be just to the State, and in harmouy
with the views of the State and the judicial decisions of the courts.

Ninth: Error lies in the Commissioner of the General Land Office not adjusting
the account on such swamp selections as had been proven up before J. C. Walker, a for-
mer special agent of the Department, and reported by him as swamp and overflowed
land, and in which cases the State had every reason to suppose the case was closed.

Tenth: Error lies in the Commissioner of the Gen’l. Land Office op«ning the case,
and sending a second special agent to examine the lands and report on the same, as.
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an ex parte proceeding not warranted by the law, or the published rules of the De-
partment of the Interior.

Eleventh : The instructions given to the last special agent who examined and re-
ported upon the tracts where final proof had been filed, were not sueh as to draw out
all the facts necessary to a decision as to the character of the landson September 28,
1850, or if sufficient, said special agent failed to reporf the necessary facts in the
case.

The first objection is without force, for the State had been afforded an
opportunity to present proof in support of her claim and had presented
such proof, and in the argument filed in the case it is said that she was.
willing to abide by the conclusion arrived at by the special agent upon
the proof thus submitted. It is evident then that what was understood
by the representative of the State to be final proof had been submitted..

The second objection if supported by the facts in the case is a valid
one and must be sustained. Upon this point this case is similar to that
of Poweshiek county (9 L. D., 124). Here as there the State submitted
proof in support of her claim, at a time and place fixed by the agent of
of the government, which proof was forwarded to. your office together
with the report of the special agent. Another special agent was, in this.
case as in that, sent to inspeet a part of the traets, for which indemnity
was claimed. Afterwards your office, 1 this case as in that, rejected a
portion of the claim of the State ¢ for the reason that evidence on file in
this office shows that said lands are not of the character contemplated
by the act of September 28, 18507 without giving any indication of the:
nature of the evidence referred to. - As said in that case, the presump-
tion is that the evidence referred to is that of the field notes and the
agent’s report. Said report is not properly evidence in the case, but if’
the facts set forth therein are such as to justify a doubt as to the correct-
ness of the proof submitted, such report may properly be made the basis
for a further investigation by your office in the course of which the State
should be afforded an opportunity to countradict by evidence the allega-
tion that any tract of laud for which she has asked indemaity is not of’
the character contemplated by the act of September 28, 1850, Upon this
point the case will be returned to your office for disposition in accord-
ance with the rule laid down in the case of Poweshiek County, supra.

The third objection is without force because the State had submitted
testimony in support of her claim, and all had been done that her rep-
resentative conceived to be necessary to establish the claim presented..
It is not shown or alleged that the State was injured by the course al-
leged to have been pursued by your office, and objected to in the fourth
objection, nor do I apprehend that any wrong was perpetrated by the
action complained of, and it is therefore unnecessary to considersuch ob-
jeetion further. The first part of the fifth objection has been answered
in the discussion of the previous objections. When the State has sub-
mitted proofin aceordance with the regulations then in force, your office-
should consider the same, and, if such testimony is sufficient to deter- .
mine satisfactorily as to the character of theland, judgment should be:
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accordingly rendered. If the proof snbmitted is not sufficient to clearly
show the character of such lands or of any tract embraced in said list, or
if from a knowledge in your office of facts in this case, doubts as to
the correctness or reliability of the proof submitted should arise, an-
-other hearing may properly be had, or a further examination in the field
if that is deemed necessary.

- Hardin County (5 L. D., 236) ; Poweshiek County (9 id., 124).

n the latter part of this objection it is claimed in effect that no ad-
Justment of the State’s claim for indemnity for those tracts which had
been entered with serip or located with land warrants should be now
made, inasmuch as she wishes no adjustment as to such tracts * unless
she is authorized by the Department to locate her swamp land indem-
nity certificates on government lands subject to entry outside the limits
-of the State.” That selections for indemnity for swamp lands, which
were located with land warrants or scrip, must be made within the
iimits of the State where such losses occurred, has been the uniform
-construction of the act of March 2, 1855. State of Illinois (1 L. D.,
504), and authorities there cited.

It is said by the appellant that your office does not pretend to adjust
the State’s claim for indemnity for land located with warrants or serip.
It it be true that it is the practice of your office not to pass upon the
-claim of the State for indemnity for lands thus located, it shonld be dis-
tinctly stated in the decision passing upon any list of selections, that
the claim of the State had not so far as snch tracts were concerned
been considered or passed upon, and a list of the tracts thus located
should aceompany such decision. .

It is stated that the list of selections now under consideration, in-
cluded indiscriminately tracts sold for cash and those located with
land warrants and serip, and that the list of those tracts—indemnity
for which was refused by your office—included also both classes of
tracts; but from the record before me the truth of this allegation can-
not be determined. The practice, if such obtains in your office, of
refusing in such cases to consider the claim of the State for indemnity
for lands located with land warrants or serip, has not so far as I can
-discover, received the express sanction of this Department. It seems
formerly to have been the practice for your office to determine what
tracts of those for which indemnity was claimed were swamp and over-
flowed within the meaning of said grant. and as to those tracts which
‘had been located with land warrants or scrip to issue an indemnity
-certificate covering the total amonnt. This is shown by the history of
the case of Illinois (1 L. D., 50%). This case is referred to as authoriz-

“ing the practice of holding in abeyance the adjustment.of the claims of
the States for indemnity for this class of land. The history of that case
loes not, however, justify this claim. It seems that in 1863 the proofs
in support of the claim of Illinois for indewmnity for certain lands in
Champaign county were examined aud the character of the lands
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determined. Thereupon under date of August 21, 1863, a general
certificate as to the amount of lands for which the State was entitled:
to indemvpity in other public lands within her limits was issued and:
thisaction was approved by this Department. In 1880 the Stateasked
that certificates might be issued for forty, eighty and one hundred and
sixty acres each, and that a clause should be inserted therein to the
effect that they might be located “upon any of the public lands of the
United States either in or out of the State of Illinois.” In the decision
of your office of September 6, 1830 (Letter Book K-17 p. 179), in speak-
ing of the refusal to issne certifieates to be located outside the State it
was said— - ‘

The action of this office above cited was in accordance with the uniform practice
which has been Lo restrict the location of swamp land indemnity certificates to the-
Jimits of the State to which the same are issued and a clause to that effect appears in
every certificate issued. The form of the certificates was approved by the Secretary
of the Interior September 6, 1855, with full knowledge of this restriction and the ac-
tion of this office in declining to issue certificates without such restrictive clause has:
been uniformly sustained by the Department.

The petition was denied by your office and that decision was affirmed
by this Department (1 L. D., 504). It is thus seen that the practice of
issuing certificates was not questioned, but the form of such certificates
was alone considered.

On January 28, 1868, your office in pdssing upon the claim of the
State of Illinois for indemnity for lands in Livingston county, said—

There are now no public lands in Illinois which are liable to be taken by swamp.
indemnity certificates and as existing laws make no provision for certifying such’
claims out of a land fund elsewhere, this office has ruled that it has now no legal
aunthority for the issne of such certificates.

In passing upon this case on appeal, Secretary Browning in his letter
of February &, 1868 (10 L. and R., 536), said— '

In Illinois there are no public lands subject to entry at $1.26 per acre and Judge
McDowell in an elaborate brief claims that the State has the right by way of such in-
demnity to locate public lands situated in other States and Territories.

The question has been decided by Secretaries MeClelland, Thompson, Smith and
Usher and must therefore be considered as finally settled so far as your office or this.
Department is concerned. Your decision adverse to the claim is in conformity with,
their rulings. It is therefore affirméd.

Thus it is seen that the question considered and determined was, as
to the right of the State to have indemnity outside her limits rather
than as to whether the character of the land for which that indemnity
is asked would be considered and determined. I have found no de-
cision of this Department in which the question as to the proper prac-
tice in such cases has been discussed or determined. Nor do I now
perceive any good reason for the adoption or continuance of the prac-
tice of refusing to pass upon the State’s claim for indemnity for land
located with warrants or scrip.
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The interests of the grantees under these various acts ean not, I ap-
prehend, be injured by a speedy adjustment of their claims and a deter-
mination as to what tracts included in their lists of selection were at
the date of the grant in fact of the character contemplated by said act,
while a due and proper administration of the affairs of this Depart-
ment seems to demand that all questions as to the quantity of land, or
indemnity therefor, to which the respective States are entitled under
this grant, should Le determined with as little delay asis possible. You
will therefore in adjusting the claims of this character consider and de-
termine the character of all tracts upon which proof bas been submitted.
‘Whatever action may be had you will pleaseindicate whether the tracts
affected were sold for cash or located with land warrants or serip, and
in transmitting the lists to this office, whether for approval of the ac-
tion of your office allowing the claim of the State or upon appeal from
the decision of your office rejecting such elaim, you will please cause
separate lists to be made out including in the one such tracts as were
sold for cash and in the other those located with warrants or serip.

It is not alleged that the State was in any way injured or her rights
impaired by not receiving at an earlier date a copy of the rules of
practice approved Aunguss 13, 1835, and hence the sixth objection may
be dismissed without further comment.

Objections seven and eight may be considered and disposed of
together. No objection has been made to the appeal herein which so
far as the records show was filed within the time prescribed by said rule
86. The argument that because the respective counties in the State
are the real beneficiaries, and that it is impossible to submit the ques-
tion to and obtain from the proper authorities of the county, directions
to prosecute an appeal in any case within the time limited by said rule,
the general rule should not be applied to this class of cases, but that a
special rule should be made to govern such cases, is not convineing.
This grant was made to the respective States and this Department does
not in adjudicating claims thereunder recognize the transferees of those
States. As was said in the case of the State of Illinois (1 L. D., 504),
questions arising under this grant being under eonsideration—

As far as the consideration and determination of the questions in the premises are
concerned the Department does not know the respective counties as such but only
the State of Illinois as contemplated by the statute in guestion.

In view of the foregoing no occasion has as yet arisen for establishing
a rule in this and similar cases differing from the general rule applica-
ble to all cases. As was said in the case of the State of Oregon (4 L. D.,
225),

There may be instances where this Department would feel called upon to exercise
its supervisory power to prevent a great wrong, and would direct that an appeal be

allowed, or the record certified where the offer to file the appeal was not made in
time.
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See also the decision in the case of the State of Oregon (on review)—
9 L. D., 360, where it was said

The rules of practice adopted by the Department like those of a court should be fol-
lowed. Exceptions should be allowed only to prevent grievous wrong or correct
palpable mistake.

The ninth and tenth objections go to the same thing that is, the
authority of your office to make further investigation as to the character
of the lands for which indemnity is asked after the State has submitted
proof in support of her claim. These objections are disposed of adversely
to the appellant in the discussion herein of the previous objections. In
discussing the duty of the Department in such cases it was said in a
recent case:

The State is not entitled to lands not granted, nor can the Secretary of the Interior
by agreement enlarge its grant., It ishisduty to finally deiermine what lands passed
to the State of Wisconsin, as well as to other States, under and by virtue of the
swamp land act, and though he may adopt certain general methods for identifying
these lands, yet the adoption of such methods does not deprive him of the right, or
relieve him of the dnty of resorting in certain cases to other and different methods.
Nor is the adoption of any such general method of adjustment, though by agree-
ment between the officers of the respective governments, a contract binding on the
general government. The Secretary of the Interior, notwithstanding such agreement,
may at his discretion, any time before swamp lands are certified to the State, adopt
such methods, resort to such means, and employ such agencies as in his judgment are
best calculated to enable him to reach a correct conclusion as to the real character of
any particular tract of land obtained under the swamp land act.

State of Wisconsin ». Wolf (8 L. D., 5565). See also authorities there-
in cited. o

The eleventh objection in so far as it relates to the action of the spe-
cial agent, presents a question of fact rather than law, and the force of
it will be determined upon further investigation by your office. The
instructions given the agent are not erroneous or necessarily misleading
though perhaps not so definite as it would be advisable to make thém
in order to attain the best results from the examination by and report
of such special agent. He was advised by your office letter of June 19,
188ti—¢¢ that land that is level or wet does not necessarily pass under
the swamp grant; the greater part of each legal subdivision must be
so swampy that a crop cannot be raised thereon without reclamation.”
His attention was also called to instructions sent him March 2, 1886,
which upon examination of the records of your office it is found, directed
his attention to the eircular of your office dated August 12, 1878, and
approved August 20.

The question as to what character of lands were granted by the act
of 1850, was considered in the case of Poweshiek County (9 L. D., 124),
and reference is hereby made to that decision and the authorities there-
in cited. In order to arrive at the true intention of the legislature as
expressed in a statute, it is necessary to study the whole and every part
of that statute. All the provisions of the act must be considered and
compared in construing it and effect must be given to every provision



128 DECISIONS RELATING TO THE PUBLIC LANDS.

found if thatbe possible. In the statute now under consideration it seems:
clear that Congress in the third section thereof defined more clearly
than had theretofore been done the character of lands granted by the aect.
It is directed that the Secretary of the Interior in making out a list of
the lands granted should include therein ¢ All legal subdivisions, the:
greater part of which is ¢ wet and unfit for cultivation.’” Congress by
this seetion defined the meaning of the expression “swamp and over
flowed lands masde unfit thereby for cultivation ” used in the first section:
of the act. This gives to the word swamp the meaning attached to it.
in cornmon use. Webster defines the word swamp as follows: “Spongy
land ; low ground filled with water; soft wet ground ; marshy ground
away from the sea-shore; land wet and spongy; but not usually cov-
ered with water.,” If then a tract of land was at the date of this grant
unfit for cultivation by reason of its wet, spongy or swampy condition,
it was evidently of the character contemplated by said act. This is the
conclusion arrived at in the decision passing upon the elaim of the State
of Towa for lands in Poweshiek County (9 L. D., 124), and the views.
therein expressed are still adhered to. In the further consideration of
the claim here in question, and similar claims, youroffice will be gunided
by the rulelaid down in that case and followed here.

In one of the arguments filed it is stated that on a part of the lands
embraced in the list rejected by your office the State has not offered
final proof and it is contended that inasmuch as under the law the ad-
justment of indemnity must be made on the proof furnished by the State,
and since there is no law compelling the submission of such proof within
any given-time, no adjustment should be made until the State has
signified that final proof has been submitted. To allow this contention
would bé to leave these claims unadjusted and the records of your
office encumbered with them for an indefinite period. The State by
filing her list of selections signified her readiness to have her ¢laim for
indemnity for the tracts therein contained, finally adjusted in accord-
ance with the rules and regulations governing such case. These ruoles
and regulations are just, fair and equitable, affording the State full
opportunity to submit proof in support of her claim, and I therefore
perceive no occasion for a change in those rules or for delay by your
office beyond the time fixed by said rules for the adjndication of these
cases. In order that the claim of the State here under consideration
may be considered and adjudicated in accordance with the views herein
expressed, the case must be returned to your office. The deecision ap-
pealed from is therefore vacated and set aside, and the papers in the
case are herewith returned in order that it may be reconsidered and

. disposed of in accordance with the rules herein laid down.

1t is not necessary to nrge npon you the desirability of an early con-
sideration of this and all other claims under this grant, and the adjudi-
cation thereof with all speed compatible with a Just and right determi-
nation of the questions involved.
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HOMESTEAD ENTRY—-ACT OF JUNE 135, 1880.
CHAPMAN . PATTERSON.

An entry under section 2, act of June 15, 1880, accorded by final decision prior to
. the ruling in Freise v. Hobson is not affected by said ruling; nor can the validity
of such entry be questioned collaterally by another applicant for the land.
An entry under section 2 of said act is not invalid though the entryman may have
contracted to sell the land before making the entry.
First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 8, 1890,

I'have considered the case of Sarah A. Chapman ». James M. Patter-
son upon the appeal of the former from your office decision of Decem-
ber 17, 1887, rejecting her homestead applieation for the NE. 1 of sec-
tion 34, T. 17 8., R. 19 W., Wa Keeney land district, Kansas.

Chapman filed pre-emption declaratory statement for the said land
December 17, 1877, alleging settlement thereon December 10, 1877.

On the same day, December 17, 1877, James M. Patterson made home-
stead entry for the said land.

On December 16, 1885, Sarah A.Chapman initiated a contest against
the homestead entry of Patterson, charging that Patterson had aban-
doned the land for more than seven years since making his said home-
stead entry and had never had a house thereon, nor cultivated any part
of it. Hearing was appointed for February 9, 1887, and notice issued.

On that day claimant did not appear and upon affidavit of the con-
testant the hearing was continued to April 5, 1886, for service of notice
and alias notice issued. ,

The records fail to show that Patterson was served with notice of the
contest or that any attempt to serve him was made; and nothing in
the case shows that Patterson was cognizant of the pendency of a con-
test against his entry, when he on February 24, 1886, purchased the
tract under the second section of the act of June 15, 1880, cash entry
No. 1559.

It appears that after such purchase the loca,l officers dismissed the
contest, notifying the contestant of such action by letter, not registered,
and that no appeal was ever filed. OChapman did not appear on the day
of hearing April 5, 1886.

Un November 18, 1886, Sarah A. Chapman applied to make home-
stead entry of the said tract; her application was rejected by the local
officers because the land Was covered by cash entry No. 1559, made
February 24, 1886, by James M. Patterson.

From this aetlon of the local officers Chapman appealed. In support
of her appeal to your office she urged that at the time Patterson’s pur.
chase was made she had a valid contest pending against his homestead
entry and was not notified of her right of appeal from the action of the
local officers dismissing the contest; that said cash entry was not made
by Patterson for his own use and benefit as he sold the land as soon as

14639—voL 10——9
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he could after the final certificate issued to him, that the tract was not
open to purchase under said act of June 15, 1880, while the contest was
pending (citing the case of Freise v. Hobson, 4 L. D., 580, and Gilbert
v, Spearing, 4 L. D., 466); and that she had an equitable right to the
tract by virtue of her improvement thereof and long residence thereon,
having from June 1, 1877 to the present time that is, December 6, 1886,
resided upon and cultivated the land.

By your office decision of December 17, 1887, the action of the local
officers was affirmed and the appeal dismissed. Chapman appealed to
this Department.

Before the decision in the case of Freise v. Hobson (4 L. D., 580) it
had been ruled uniformly by this Department in various cases that an
entryman might purchase under the act of June 15, 1830, during the
pendency of a contest against the entry for abandonment. See Gohr-
man ». Ford (8 C.L. O., 6); Whitney ». Maxwell (10 C. L. O., 104); By.
kerk v». Oldemeyer (2 L. D., 51); Pomeroy ». Wright (2 L. D., 164).
By the case of Freise v. Hobson, supra, decided June 21, 1886, the rule
was changed ; there it was held that the right of purchase under the
said aet was suspended during the pendency of a contest. The case of
Gohrman ». Ford and cases following it, so far as they conflicted with
this opinion were overruled by the case of Freise ». Hobson. It was,
however, further determined in the latter case that such decision should
not in any manner affect cases that had been theretofore finally adjudi-
cated. See also Watson ». Morgan (9 L. D., 75). At the time of the
rendition of judgment in Freise v. Hobson, Chapmaun’s contest and Pat-
terson’s purchase of the land had been fully adjudieated upon by the
local officers, and from their action no appeal was ever taken. Their
decision in such matters can not now be questioned collaterally by an
applicant to make a homestead entry, while the cash entry of Patterson
is of record. See Pierpoint v. Stalder (9 L. D., 390). Further, if Pat-
terson contracted to sell the land before the making of the purchase,
as is claimed by Chapman, such fact is immaterial. See George B.
Sandford (5 L. D., 535), and Andas v. Williams (9 L. D., 311).

Your said office decision is affirmed.

HOMESTEAD ENTRY-RESIDENCE.
THOMAS D, HARTEN.

Residence upon a tract, held by a possessory right of the claimant, adjacent to the
homestead claim, and included within the enclosure of said claim, will not sup-
port an entry under the homestead law.

First Assistant Secretary Chandler to the Commissioner of the General

Land Office, February 8,1890.

I have considered the appeal of Thomas D. Harten from your office
decision of November 19, 1888, holding for cancellation his homestead
entry for SW. 1, of SW. 4, and lot 4, section 13, and NW. % of NW, 1,
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and lots 1 and 2 in section 24, T. 1 8, R. 15 E., Stockton land distriet,
California.

Harten made homestead entry for the said land November 17, 1880 ;
he submitted his final proof May 10, 1886 ; the same was rejected by the
local officers because the evidence showed that claimant and his family
had not resided upon the lands covered by his homestead but upon ad-
joining lands the property of claimant. Upon appeal your office, July
16, 1886, affirmed the action of the local officers and rejected the proof,
for the reason that the claimant failed to show a compliance with the
requirements of the statute in the matter of residence upon the land
embraced in his entry, his residence having been upon adjoining land.
On a further appeal by claimant, this Department in a decision bear-
ing date August 18, 1888, stated the facts i in the case as they then ap-
peared, as follows:

It appeats from the evidence, thatin November, 1866, Harten purchased a possess-
ory right to a iract of land embracing the homestead in controversy, and since has
resided in a house which was upon the tracs purchased, claiming and holding pos-
session of the entire tract. In 1873 the tract was surveyed and the house occupied
by Harten was found to be two hundred feet from the line of said homestead, but the
garden and spring of water, which was used by him and his family for domestlc pur-
poses and also the threshing floor, were upon the tract claimed as a homestead and
in the same inclosure with the dwelling, and he had cultivated one hundred and
twenty-five acres of the homestead since his purchase in 1866, raising thereon each.
season crops of wheat, barley, hay, and vegetables for the support of his family and,
since his homestead entry, which was made November 17, 1880, he had built a house, -
ten by twelve feet and two hundred rods of cedar fence, and cleared and broken
fifteen acres of land thereon, the total value of the improvements on the homestead
being estimated at $500. Since his entry November 17, 1880, he occupied the house
on the homestead one night in each month, thinking this a substantial eompliance
with the law, and being without the means of moving his dwelling on the homestead
or of building one thereon. v .

It was forther held in the said decision that « while the evidence
shows that Harten claims and holds the entire tract purchased, em-
bracing the land upon which the dwelling is situated, as well as that
covered by the homestead entry, it does not sufficiently appear, what
is the nature and extent of his claim or title to the former tract and his
relation thereto.”

This Department thereapon instrueted your office to direct the local
officers to order a hearing, to be had within thirty days from service of
notice of the said decision upon Harten, at which he was to furnish
supplemental proof showing—

(1st) The deseription and exient of the land upon which the dwelling is situated,
and the location thereof with reference to the tract claimed as a homestead, (2d) The
nature of his claim, or title to the land upon which the dwelling 1s sibuatod, trom
whence derived and for what consideration. (3d) The extent to which and for what
purposes he is using said land and (4th), His intentions in reference thereto, in the
event he secures a patent to the tract embraced in his homestead entry.

It was further ordered in said decision that  upon receipt by your
office of the proof offered at said hearing, and the opinion of the local
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officers thereon in connection with the proof heretofore made you will
re-adjudicate the case subject to the claimant’s right of appeal.”

In accordance with said decision the claimant supplied supplemental
proof September 29, 1888, from whieh it appears that Harten purchased
from one Jonas Ayres, November 2, 1866, the possessory right to the
lands covered by his entry and forty acres adjoining for the sum of
seven hundred dollars. The forty acre tract isa part of lots 1, 2, 3, and
4, section 19, T. 1 8., R. 16 E.; it is a narrow strip and adjoins three
different forties of the homestead claim on the east. Une Patrick
Murphy obtained a patent for the land of which the said forty acre
tract is a part and sold and conveyed the latter tract to the claimant
in May, 1887, for the sum of forty dollars. On this tract are situated
the dwelling house and out-houses that constituted the residence of the
claimant. The dwelling house is valued at three hundred dollars,
the barn, three hundred dollars, wagon-shed one hundred and fifty
dollars, granary, one hundred and fifty dollars, a shed for hay and
straw two hundred dollars. These buildings are distant from the
boundary line of the homestead claim from one hundred and thirty
to two hundred feet. The dwelling house is distant two huundred
feet. A well forty feet deep, which supplies the water for all domestic
purposes, valued at one hundred and seventy-five dollars is situated
from the homestead line one hundred and eighty feet. Both tracts
were enclosed by the same fence and cultivated together by claimant
for twenty years. He raised from the lands during these years grain,
vegetables and fruits of an average value of one thousand dollars each
year. Harten states it to be his intention, should he secure title to his
homestead, to continue to live on the land and cultivate the same as
he has done in the past and to make it his home.

The local officers passing upon the evidence gave it as their opmlon
« that Harten never as a fact, resided upon the homestead.”

Your office having considered the testimony submitted is still of the
opinion that the claimant has failed to meet the requirements of the
statute in the matter of residence upon his homestead. You, therefore,
in your said office decision of November 19, 1838, reJected the proof and
held the enfry for cancellation. '

Since I concur in this opinion, your said office decision is affirmed.
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|
HOMESTEAD CONTEST—WITHDRAWAL OF CONTESTANT.
WALDROFF v. BOTTOMLY.

On the withdrawal of acontestant the case is left as between the government and
the entryman.

If the status of an entry at the initiation of contest calls for cancellation, acts per-
formed thereafter by the entryman will not relieve kim from the consequences.
of his previous non-compliance with law.

First Assistant Secretary Chandler to the Commissioner of the Geneml

Land Office, February 8, 1890.

The land involved in this case is the SW. } of section 12, T. 135 N., R.
76 W., Bismarck distriet, North Dakota, and - was entered under the
homestead law by Thomas Bottomly, November 9, 1885.

August 6, 1836, Marion E. Waldroff initiated a contest against said
entry, on the grounds that said tract was not “ settled upon and culti-
vated by said party ” (Bottomly) ¢ as required by law,” and that he had
“neverestablished and maintained a residence upon said tract.” Notice
was personally served on the entryman, August 9, 1886, and after
hearing had pursuant thereto, the local officers found in his favor, and
recommended the dismissal of the contest. The contestant thereupon,
October 30, 1886, appealed, and your office, by decision of September
B, 1888, refused to concur in the finding of the local officers and held
the entry for cancellation, on the ground that it appeared from the
testimony taken at the hearing, that the entryman’s ¢ actnal place of
residence was Williamsport and he sought to keep up a pretence of
residence on the homstead land by occasional visits thereto.,” Novem-
ber 9, 1888, the entryman appealed from your office decision to this
Department

‘While Bottomly’s cultlva,mon of the land and his improvements
thereon (consisting of dwelling, well, breaking, barn, ete., valued at
over $600 by himself and witnesses) were sufficient to satisfy the law,
I amof the opinion that the conclusionreached by your office, to the
effect that he had a permanent residence elsewhere and had not estab-
lished or maintained residence on the land in contest, was fully sus-
tained by his own testimony, as well as that of the other witnesses at
the hearing.

In the first place, he testified that, some time in May, 1883, he filed
a pre-emption declaratory statement for the land in the name of George
Walker, assumed because of a difficulty with his wife from whom he
had separated, and that he was not then a qualified pre-emptor, because
not & citizen of the United States. On being asked how he managed
to make said filing under a false name and when not a citizen, he
shrewdly replied that he did it just as a man votes without being chal-
lenged. By such means as this, he claims to bave held the land from
other settlers until November 9, 1885—over two years—when, having
declared his intention to become a citizen, he made his homestead entry
mnow under consideration. While this circumstance would have had a
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direct bearing upon his former (pre-emption) claim to the land, it would
not, it may be conceded, in itself, invalidate his present (homestead)
claim thereto; but it is proper, nevertheless, that it be considered as
bearing upon the question of his good faith toward the government in
his present claim. Having first attempted to secure the land by means
inconsistent with that degree of good faith which the government
properly exacts of all claimants under its laws of a share of the public
domain, his second attempt and claim of good faith therein must nat-
urally be more closely scrutinized than it otherwise would have been.
This would be the course which any ordinarily prudent citizen would
pursue in a private transaetion of his own, and the interests of the gov-
ernment (which are identical with those of the body of the people) are
to be guarded with equally as much care by those charged with the ad-
ministration of the law.

As to his residence under his homestead entry, he states that he went
upon the land in May, 1886 (the sixth month after entry), but, while he
claimed to have slept and eaten on the land some during that month,
he did not give any estimate of how often. In the following month
(June, 1836), he testifies, that he was on the claim a good many times,
but was not ¢ certain that he slept or ate there,” and that in July, 1886,
he was on the land “superintending it,” and the latter part of that
month was there frequently, eating, sleeping and cooking on the place.
About the time the contest wasinitiated, he claims to have gone on and
oceupied the land a few days as a home with his wife, whom he had a
short time before met accidentally in Bismarck, when and where they
had become reconciled to each other.

This meagre showing of residence is to be considered in connection
with the fact that from July 4, 1883, and up to date of the hearing, he
had a place of abode two miles distant from his claim in Williamsport
and a permanent business there as proprietor of the Emmons Hotel and
the saloon connected therewith. In his direct examination, he claimed
that one George Reed was the real proprietor of this hotel, that he was
only an employee of Reed, and that the license therefor was taken out
in the name of said Reed. On cross-examination, he stated that the
license was taken out in 1884 in the name of Reed, and thereafter (hotel
and saloon license)in his own name, Thomas Bottomly, and that the
business had been advertised and conducted in his (Bottomly’s) name.
He, however, stated that Reed had a half interest with him in said busi-
ness, but his name did not appear therein, because he did not want to
be known as a hotel-keeper. He admitted that all the property was
assessed to him, saying that Reed did not wish to be troubled with it.
It is to be noted also that the contestant testified positively that Bot-
tomly told him that he (Bottomly) ¢ would not live upon a claim for all
the land in Emmons county,” and Bottomly, when asked if he had made
this statement, replied : ¢ I don’t remember any such fact, but I won’t
swear that I dido’t.”
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Without going farther into details or outside the testimony of Bot-
tomly, I concur, as before stated, in the conclusion attained by your of-
fice on the evidence before it. Sinee your office decision, however, the
contestant, it appears, has made the following affidavit, which accom-
panies Bottomly’s appeal to this Department and is the sole ground
upon which he now asks that the action of your office holding the entry
for eancellation be set aside, viz:

TERRITORY OF DaKOTA, County of Emmons, ss:

Marion E, Waldroff, being duly sworn, depnses and says that he is the identical
person who filed and initiated contest against the homestead entry of the said Thomas
Bottomly, above deseribed . . . . . that since the decision of said contest by
said local land officers, the said Thomas Bottomly has resided upon and improved
said tract . . . . . that at the present time or date, there is upon said tract
good and valuable improvements; that said improvements are reasonably worth one
thousand dollars; that said Thomas Bottomly is growing old, and a deecision adverse
to him would place him in a helpless and dependent condition, if said adverse decis-
ion is affirmed. . . . . For the reasons above set forth, and believing that the
ends of justice will be attained in the premises, he, vhe said Marion E. Waldroff, con-
testant above named, hereby asks that said contest be withdrawn and dismissed, and

. award said traef of land to the said Thomas Bottomly. He, the said
*Marlon E. Waldroff, freely and voluntarily withdraws and withholds any and all op-
position to the dismissal of said contest and the awarding of said tract to the said
Thomas Bottomly.

By this affidavit, Waldroff withdraws as contestant, and the case is
left to be considered and determined as one between the entryman and
the government. (Overton ». Hoskins, 7 L. D., 394¢.) So considering
it, I am still of the opinion, that the facts as to residence and the con-
duct of Bottomly developed at the hearing justify the cancellation of
the entry, and the only question remaining is, whether said affidavit of
contestant is sufficient to warrant a different course. It is to be ob-
served that the contestant’s appeal from the ruling of the loeal officers
to your office had been pending nearly two years (from Oectober 30,

. 1886, to September 5, 1888), when your office decided said appeal in
contestant’s favor, and, November 9, 1888, about a month after said de-
cision in his favor, he files said affidavit withdrawing his contest and
asking that the land be awarded to Bottomly. Itis not claimed that
in this period of about a month, from the date of your office decision to
that of the affidavit, Waldroff had made discovery of any fact showing
that Bottomly’s entry should be sustained and which justified Wald-
roff’s withdrawal. This unexplained act, ocenrring so soon after your
office decision in his favor and after he had persisted in his contest be-
fore the loeal officers and before your office for about two years on the
appeal, it is natural to presume was the result of some undisclosed
consideration passing from Bottomly to him. The statement in said
affidavit, ¢ that since the decision of said contest by the local officers,
said Thomas Bottomly had resided upon and improved said tract,” is
a mere averment of a conclusion of the affiant. It is not set forth in
what the residence consisted or for how long it lasted. The statement
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would be literally true, if a day’s residence had been maintained ¢ since
the decision of the contest.” Moreover, presence on the land * since
the decision of the contest,” if the result thereof and with a view solely
of finally defeating it and acquiring the land, would not constitute
residence in good faith nnder the law, The affidavit of a contestant
made under the eircumstances under which this was, and setting forth
no speeific facts from which the conclusion of residence might be drawn,
‘is not sufficient to rebut the presumption raised by the facts disclosed
at the hearing.

So far as this affidavit filed by the contestant, withdrawing his con-
test is concerned, it neither adds to nor detracts from the faets as they
existed at the time of the instituting of the contest, or at the time when
the case was considered by the register and receiver and your office.
No new light is thrown on the good faith of the entryman as to resi-
dence, no new prineiple of law involved, and all that does appear there-
from is that since,the decision of the contest by the local officers the
claimant has resided upon and improved the tract, which, if troe, does
not give the entryman any additional right, as his entry must be
weighed in the balance of the law, as it stood at the time of the in-
itiation of the contest.

Gauging the entry by this rule in the light of the circumstances and
the evidence submitted upon the trial, there can be no doubt as to the
correctness of your conclusions.

The decision of your office is affirmed.

ROHRBOUGH 2. DIGGINS.

Motion for the review of the departmental decision rendered in the
above entitled case August 24, 1889 (9 L. D., 308), denied by Secretary
Noble February 8, 1890.

RAILROAD GRANT-UNSURVEYED LAND~ACT OF APRIL 21,1876.
OLNEY 9. HASTINGS & DARoTA RY. Co.

The confirmatory provisions of section 1, act of April 21, 1876, can not be invoked
except on behalf of one who was an actual settler, prior to the time notice of
withdrawal was received at the local office, and has shown dne compliance with
law.

The rule protecting vested rights on a change of ruling, does not apply to one who
asserts no such right in himself, or through another, acquired under the former
construction of the law.

Definite location of the line of road excludes the subsequent acquisition of settle-
ment rights on unsurveyed lands subject to the grant.

Secretary Noble to the Commissioner of the General Land Office, February
10, 1890.

The land involved in this case is the NW. 1 of Sec. 15, T. 120 N, R.
43 W., Benson district, Minnesota, and lies within the ten mile primary
limits of the grant of July 4, 1866 (14 Stat., 87), to the State of Minne-
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sota to aid in the econstruction of a railroad from Houston to the west-
ern boundary of said State, the present owner of which is the Hastings
and Dakota Railroad Company.

The map of definite location of said road opposite said land was filed
June 26, 1867, and April 22, 1868, a withdrawal of all lands within the
limits of the grant was ordered and notice thereof received at the local
office, May 11, 1868. Thereafter, April 12, 1870, the plat of survey of
the township in which the land is situated was filed, and, September
9, 1870, Augustus E. Field filed a pre-emption declaratory statement
for said land, alleging settlement thereon June 10, 1869.

November 14, 1887, Frank P. Olney applied to enter the land under
the homestead law, which application the local officers rejected, because
of the grant to the ecompany, and your office, by decision of July 2,
1888, reversed the roling of the local officars, holding that:

Prior to the decision of the Attorney-General of February 14, 1871 (13 Op., 378),
it was the uniform holding that the withdrawals were not effective upon unsurveyed
1and until the plat thereof was filed, and that settlements made prior to survey were
allowed to be perfected . . .” And that “This being unsurveyed land in 18637
{date of withdrawal), “it was not withdrawn until April 12, 1870, the date of the
filing of the plat, and as Field was a sefitler at that date his claim was such as was
confirmed by the first section of the act of April 21, 1876 (19 Stat., 35), and served to
exeept the land from the grant.

The railroad company now appeals from said decision. .

In the first place, section one of the act of April 21, 1876, has no bear-
ing on this case. Said section provides for the confirmation and patent-
ing of entries made in good faith by actual settlers on granted lands
stprior to the time notice of the withdrawal of such land was received
at the local office, in cases ¢ where the pre-emption and homestead laws

“have been complied with and proper proofs thereof have been made by
the parties holding such tracts or parcels.” Notice of the withdrawal
in this case was received at the local office, May 11, 1863, over a year
before the date of Field’s alleged settlement, and there is no application
here by Field (the pre-emptor) or any one claiming through him for the
confirmation of his claim.

Tt being conceded that, as stated by your office, under the ruling of
this Department at the date of Field’s settlement and filing and prior
to the opinion of the Attorney General of February 14, 1871, the com-
pany’s rights did not attach until after the sections granted were desig-
nated by survey, and that Field might as against the company have
invoked the rule, that rights which have vested under one construction
of the law shall not be devested by a subsequent change of construction,
yet the question is presented in this case, whether the land would be
absolutely excepted from the grant by Field’s settlementyand whether
Olney (the appellee) can claim the benefit of said rule a8 to change of
construction. On a change in the construction of alaw, the theory is,
“not that the law has changed, but that it was always the same as ex-
pounded in the later decision, and that the former decision was not and

t
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never had been the law,” but in practice where rights have vested under
the law as construed at the time, a change of construetion is not allowed
to operate retroactively so as to devest those rights. (Mary R. Leonard,
9 L. D., 190.) Olney does not claim under or through Field, or assert
rights acquired under the former construction of the law, but nearly
seventeen years after the ehange in construetion makes application to
make a new and original entry. He does not fall within the reason of
the rule protecting vested rights on a change of ruling.

The grant, under which the company claims, isexpressly of certain sec-
tions, which, at the date of definite location of the road, the United States
had not sold or reserved for any purpose, and to which the ¢“right of
pre-emption or homestead settlement had not attached.” (14 Stat.,
87). It is not limited to surveyed lands. In the language of Attorney
General Akerman, in the opinion cited by your office, involving the con-
struetion of a similar grant to the State of Kansas :—

I find nothing in the act Whicﬁ in any way limits the donation to lands already
surveyed. , . . . ., . Claimants by right of pre-emption and homestead settlements
must takecare, if they enter upon unsurveyed lands, to select such asshall not belong
tothe railroad company under this reservation, when the lands to which the company’s
right has attached come to be defined by survey. In the language of Attorney
General Cushing (8 Op. 246), such withdrawal is ‘‘ the only means of preventing an-
ticipating private appropriations in the railroad grants.” (13 Op., 378.)

If settlement rights could be acquired to lands subject to the grant,
after the line of road has been definitely located and notice thereof
given by filing the map, and prior to the survey thereof, it is manifest.
that such lands, being enhanced in value by their proximity to the line
of the road, would be rapidly appropriated by settlers, and thus the
grant be virtnally defeated.

Field’s alleged settlement was not only long after the filing and ap-
proval of the map of definite location, but after the withdrawal thereon
and notice of said withdrawal atthe local office. The company’s right at-
tached at the date of the filing of the map of definite location, and as the
supreme court holds, could not be defeated by any subsequent settle-

“ment or claim. (Van Wyck v. Knevals, 106 U. 8., 360). Field’s was not
a “pre-emption settlement” existing at the date of definite location, by
which the land was excepted from the grant, and, conceding that he
might maintain a claim to the land as against the company, it would
be, as before stated, on the ground that he had acted upon the faith of
and acquired rights under an erroneous construetion of the law, and not.
on the ground that the land was under the law absolutely excepted
from the grant.

The land not having been excepted from the grant, the application
of Olney to enter it must be denied. The decision of your office is re-
. versed.
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PRACTICE~RELINQUISHMENT—APPLICATION f.l‘O ENTER.
DUNN v. SHEPHERD ET AL,

Papers presented for filing, but refused by the loeal office on account of press of busi-
ness, should be leld as filed of the date when presented.

An applieation to enter, accompanied by a relinquishment, is immediately effective
on the filing of the relinquishment.

;S'eoremm/ Noble to the Commissioner of the General Land Office, February
10, 1890.

I have before’ me the appeal of Gladdys Dunn from your office de-
cision of June 5, 1888, affirming the action of the local officers rejecting
said Dunn’s affidavit of contest against Parker Shepherd’s timber-culture
entry, No. 1605, covering the N. § SE. %, and 8. NE. £, Sec. 24, T. 33
S., R. 27 W, Garden City district, Kansas.

Shepherd’s said timber-culture entry was made March 30, 1885.

The local officers report that in the afternoon of December 28, 1886,
relinquishment of the entry, together with the application of Oscar B.
Hamilton to make timber-culture entry of the tract, were presented &t
the local office, with tender of fees and commission ; but that, by reason
of the pressure of business and a long established practice of the office,
‘{0 not receive and act upou papers presented for filing after 12 o’clock
noon,” no action then was taken thereon, but the attorney who pre-
sented the same was assured that his ¢ priority of presentation would
be sustained and respected.” According to the affidavit of Harry C.
St. John, the attorney in question, there was a still earlier presentation
of the papers than the one thus reported: “ At 11 o’clock A. M., Decem-
ber 28, 1886,” he says, he presented the papers and tendered the fees.
He having been told ¢ that the papers could not be received on account
of pressure of business,” “an employe of his office presented the same
papers again, in the afternoon of December 28, 1886.”

December 29, 1886, Shepherd’s entry was canceled, on his rehnqmsh—
ment, and Hamllton made timber-culture entry, No. 8595, of the traet.
On the lower margin of Hamilton’s application it was noted by the re-
ceiver: “filed December 28, 1886, recorded December 29, 1886.”

“ It appears however,” as your office letter shows, ¢ that in the morn-
ing of December 29, before said entry (Shepherd’s) was actually can-
eeled, and the entry by Hamilton made of record, Dunn presented her
contest with application to enter the fraet, alleging that Shepherd’s
entry was fraudulent at its inception, and made for speculation and
gain and that the relinquishment was sold for a valuable consideration.”

Dunn’s said contest affidavit and application to enter were rejected,
on the ground that Shepherd’s relinquishment and Hamilton’s applica-
tion had been duly presented December 28, though owing to the local
officers’ inability to act on them at once, they were not actoally received
and recorded until December 29, later in the day than Dunn’s inter-



140 DECISIONS, RELATING TO THE PUBLIC LANDS.

vening papers. Your office, on appeal affirmed this action, citing
Browne v. Ryan, (3 L. D., 468) ; Sim v». McGrew, (2 L. D., 324) ; Lee .
Goodmanson, (4 L. D., 363).

In my opinion this decision is correct. The only reason for not actu-
ally receiving the papers presented by Hamilton on the 28th, having
been the local officers’ inability to attend to them at that time, his
{Hamilton’s) rights can not be prejndiced, and his papers must in law
be held to have been filed on the 28th. One of these papers having been
Shepherd’s relinquishment of his entry, Hamilton’s application hecame
at once available, and Dunn’s contest affidavit found Shepherd’s entry
canceled and her application to enter found the land already covered
by Hamilton’s application.

Your said decision is accordingly affirmed.

PREFERENCE RIGHT—-ALABAMA LANDS—ACT OF MARCH 3, 1883.

WaADE MCFERRIN.

“The right of a successful contestant can not be exercised upon lands reported val-
uable for coal prior te the act of March 3, 1883, and not thereafter offered at
public sale.

In such a case the application to enter may be suspended, pending public offering,
and if the land is not sold, said application may be considered as of the date
when first presented.

Secretary Noble to the Commissioner of the General Land Office, February
10, 1890.

The land involved in this case is the W.  of NW. 1 and NE. 1 of
NW. 1 Sec. 20, T. 18 8., R. 6 W,, Montgomery land district, Alabama.

November 9, 1882, Andrew J. Batson, made homestead entry on said
iand, and, April 23, 1887, your office, on the report of a special agent,
held the entry for cancellation. About three mouths thereafter, July
26, 1887, Wade McFerrin applied to contest the entry on the ground,
substantially, that Batson had failed to reside upon and cultivate the
land as required by law. The local officers having entertained said
contest, ordered a hearing thereon, which was held, September 5, 1887.
The entryman (Batson) did not appear at the hearing, and, the testi-
mony of the witnesses for the contestant showing that Batson had
wholly abandoned the land more than six months before the contest,
the local officers decided in favor of the contestant. Batson not hav-
ing appealed, your office, June 28, 1888, canceled the entry, and directed
the local officers to advise McFerrin that he would be ¢ allowed thirty
days within which to make an entry for the land.” Thereupon McFer-
rin, July 14, 1888, made application to enter the land. In the mean-
tiine, however, it having been discovered from an examination of the -
records, that the land had in 1879 been reported as ¢ valuable for coal,”



DECISIONS RELATING TOQ THE PUBLIC LANDS. 141

the local officers transmitted McFerrin’s application to your office, and
your office by decision of December 11, 1888, revoked the order allow-
ing McFerrin the preference right of entry, on the ground that the
land, having been-reported as valuable for coal in 1879, and not having
since been ¢ offered at public sale” as required by the first proviso of’
the act of March 3, 1883, (22 Stat., 487), was not subject to disposal as.
agrieultural lands under said act. ’

MeFerrin now appeals to this Department from said decision.

By said act of March 3, 18 83, lands in Alabama were made subject
to disposal ¢ as agricultural lands,” which theretofore, because of their-
mineral character had not been subject to such disposal. By the first
proviso of the act, however, a condition is imposed as to lands which
had, before the passage of the act, been reported as containing coal
and iron, namely, that lands so reported should, before becoming sub-
ject to disposal as agricultural lands be first *offered at public sale.”
The only limitation on the first proviso is that contained in the second,
which provides for the patenting of any bona fide entry under the pro-
visions of the homestead law made before the passage of the act, and
as to which the personsapplying for patent have *in all other respects ™
(except as to the mineral character of the land) “complied with the
homestead law.” x

No right of entry is given by this proviso, but entries already made-
in good faith before the passage of the act are validated and authorized
to be patented, if the applicant for patent has complied with the law as.
to residence, cultivation and improvements. Itis clear, that Mr. McFer-
rin’s application to enter long after the act became a law, does not in
any sense fall within the class of cases described in said second pro-
viso.

In his appeal, however, he lays no claim to the benefit of the second
proviso of the act of 1883, but asserts a right of entry as successful
contestant of the entry of Batson under section 2 of the act of May 14,
1880 (21 Stat., 140). In this he overlooks the fact, that the act of May
14, 1880, does not authorize a homestead entry on mineral lands or the-
disposal of such lands in any way as agricultural lands. This right as.
to mineral lands (in Alabama) is derived solely from the act of 1883,
and can only be claimed and exercised under the terms or conditions.
preseribed in that act. Conceding for argument’s sake, that Batson
might have acquired a preference right of entry under the act of May
14, 1830, by a contest initiated three months after the contested entry
had been held for cancellation by your office, yet the land being min--
eral, no right of homesbead entry thereon could have been claimed:
under said act.

There was no error, therefore in the revocation by your office of ’ohe~
order allowing McFerrin a preference right of entry. As, however, the
local officers entertained his contest and your office subseguently di--
rected that he be all owed such right of entry, on the faith of which he-
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claims to have gone to great expense and to have settled and made im-
provements upon the land, I am of the opinion that his application may
be held suspended pending the offering of the land at public sale, and
if the land be not sold, the application may be considered and passed
upon as of the date when originally presented. Nathamel Banks (8
L.D., 532).

1t is directed that this course be taken. The decision of your office
is modified accordingly.

PRACTICE-HOMESTEAD ENTRY—ALIENATION.
EBERHARD QUERBACH.

To prevent delay, and the piecemeal decision of a case, it may be disposed of on the
entire record before the Department though such action involves the considera-
tion of evidence not passed upon by the General Land Office.

‘The sale of the land after due compliance with law by the homesteader, payment of
fees, and submission of final proof, but prior to the issuance of final certificate,
does not defeat the right to patent.

Becretary Noble to the Commissioner of the General Land Office, February
10, 1890.

I have considered the case arising upon the appeal of Eberhard Quer-
oach from your office decision of April 22, 1887, holding for cancellation
his homestead entry, No. 3769, for the NE. } of Sec. 28,T. 22 8., R.22 W.,’
Larned land district, Kausas.

The charge of the special agent which led to the entry being held for
cancellation by your office is set forth in the following extract from
your letter of April 22, 1887, to the local officers :

On March 1, 1887, Clark 8. Rowe reported that he had made a personal examina-
$ion of said tract, and found a stone house 13} stories high, sixteen by twenty-two
feet, and stone stable, both abandoned; fifty to sixty acres eultivated; value $700.
Residence continuous from December, 1877, to August, 1883, when he abandoned the
claim and settled on adjoining land under the pre-emption law, . . . . The
homestead was abandoned nine months and sold and fransferred seven months before
final certificate was issued; and its sale and transfer were evidently made to cover
$he evasions of law. Said entry is accordingly held for cancellation.

From the above decision Querbach appealed. Said appeal was con-
strued as an application for a hearing; and accordingly a hearing was
ordered by your office letter of January 6, 1888. Querbach thereupon
{January 30, 1888,) filed with the local officers what purported to be an
appeal from your decision and an application for a writ of certiorari,
This was by your office (February 17,1888,) transmitted to the Depart-
ment.

The Department (February 29, 1888,) on examining the paper filed
by Querbach decided that it ¢ contained all the elements of an appeal,”
and directed your office to forward the record to the Department.
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On March 17, 1888, your office wrote to the local officers as follows:

You are hereby advised that, in accordance with departmental instructions dated
February 29, 1888, the papers in said case have this day been sent to the Hon. Secre-
tary of the Interior, on claimant’s appeal from the decisions of this office of April 22,
1887, holding his entry for cancellation, and of January 6, 1888, ordering a hearing
in the case. Notify all parties in interest accordingly, and suspend action on office
letter of January 6, 1888, until farther instructions.

By reference to the dates above given it will be seen that there was
no unusual delay in the action either of your office or of the Depart-
ment, both having acted with reasonable promptness, in view of the
pressure of accumulated work; - nevertheless, a somewhat unusuoal
promptness of action on the part of the local officers led to some irreg-
ularity of procedure in the ease; for a hearing was held, commencing
ou Febrnary 20, 1888—twenty-six days prior to the date of your office
letter directing a suspension of action. The record of the hearing was
subsequently forwarded to your office by the local officers, accompanied
by their joint decision in favor of the enftryman; and your office for-
warded the same to the Department without rendering any decision
thereon—and very properly so since the case was removed from the
jurisdietion of your office by the departmnental order of February 29,
1888 (supra).

To prevent delay, and the decision of the case by piecemeal, the en-
tire record before the Department will now be considered, notwith-
standing the fact that your office has not passed upon the evidence
taken atv the hearing.

‘While the statement of the special agent is literally true, that ¢ the
homestead was abandoned nine months and sold and transferred seven
months before final cerfificate was issued,” there are certain other facts
which have a bearing upon the case, In a corroborated affidavit made
by Querbach he states : _ ;

That on the 26th day of January, 1883, Eberhard Querbach made proof on said
homestead entry, after a continuous residence on said tract from December 11, 1877,
with a credit of nine months military service in the army of the Uniied States; that
after said proof was made, the required fees and commissions were paid into said land
office, and Mr. Querbach was informed by the register of said office that his proof
was perfeet and entiraly satisfactory ; and that affiant Querbach never knew to the
contrary until May 15, 1884, when he was informed that there was a discrepancy
Dbetween his name as spelled in his entry papers and his name as spelled in his natur-
alization papers—in that his true and correct name is Eberhard Querbach, while in
his nasuralization papers the name was spelled ¢ Querback,” and he was required to
come to the loeal office and make an affidavit correcting said error; and that affiant’s
entry, it seems, had not been made of record during said time from January 26, 1833,
to May 16, 1884, of which fact affiant was ignorant all of said time.

Substantially the same statement, but at much greater length, was
made by Querbach at the hearing; and the local officers, in view of the
testimony taken at the hearing had before them, and of the record of
their own office, report and recommend :

That Querbach made final proof on the tract in controversy January 26, 1883, paid
his entry-fee, and was informed by the register of the office that his proof was good
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and had been accepted. Instead of making the proof of record it was laid aside be-
cause the last letter of claimant’s name did not correspond with his naturalization
papers. There isno evidence that either claimant or his attorney was notified, and
in absence thereof it is fair to presume that none was ever given him. Said proot”
was nofi resurreeted and made of record until May 16, 1834, more than one year there-
after; and during all fthis period the defendant was resting in total and absolute
ignorance of the true situation. Being a foreigner and not familiar with the work-
ings of the affairs of the government, he is in our judgment perfectly excusable and
should not suffer one iota for the laches ot this office. . . . . In view of all the
equities herein we hold that the case against said Querbach should be digmissed.

Tt will be seen that the alleged abandonment of his homestead, by
removing therefrom about the 28th of August, 1883, oceurred more than
seven months after final proof and the payment of final fees (January
26, 1883). The transfer, by warranty deed dated October 31, 1883, was
more than nine months after proof and payment.

In the case of the Magalia Gold Mining Company ». Ferguson—the
latter being a homestead entryman—it was shown that Ferguson had
sold the land prior to issue of final certificate ; but the Department held
(6 L. D., 218):

While it is true that the final certificate was not issued, yet the final proof showed
that the entryman had complied with the requirements of the homestead law, and 1
see 1o reason why the final papers may not now issue and the entry pass to patent.

The above ruling has since been followed in the cases of Orr ». Breach
7 L. D., 292); Joseph W. Mitchell (8 L. D., 268) ; Wenzel Paours (ib.,
475) ; Charles Lehman (ib., 486) ; Grigsby v. Smith, on review (9 L. D.,
101).

If, therefore, it be a fact that Querbach did abandon and sell the
tract in question several months after making final proof which satis-
faetorily showed full compliance with the requirements of the home-
stead laws, such fact affords no ground for the cancellation of his entry
covering said tract. Your decision of April 22, 1887, holding the same
for cancellation is therefore reversed.

HOMESTEAD ENTRY—ORDER OF RESERVATION.
STALTZ ». WHITE SPIRIT ET AL.

A homestead entry of record excepts the land covered thereby from the effect of an
executive order reserving land for the benefit of Indian claimants under the home-
stead law ; but such reservation becomes effective on the cancellation of the en-
try. )

Land thus withdrawn, for the benefit of designated claimants, is not subject to ap.
propriation by others while the order of reservation remains in force.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 11, 1890.

I have considered the appeal of Aungust Staltz from the decision of
your office of October 29, 1887, refusing his application to contest the
homestead entries of Sam White Spirit, Uk-see-kah-ha-ta-kah, Thomas
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Say and George Wallace for the SW. 1 of the NW. £, the NW. } of the
NE. 1, the SE. £ of the NW. £ and the NE. £ of the NW. £ respectively,
of Sec. 2 T. 26 N,, R. 9 E., Wausau, Wisconsin land distriet.

On February 21, 1883, one J. Hammer made homestead entry for the
NW. { of the NE. £, the NE. } of the NW. { and the 8.1 of the NW. } of
said section 2, T. 26 N., R. 9 E. Afterwards August Staltz initiated
contest against said entry, which was carried to & suecessful termina-
tion, Staltz being notified by the local officers by letter of October 10,
1885, of his preference right of entry. He, however, made no application
to enter said land. On March 1, 1886, four Indians wereallowed to make
homestead entries for the land as follows :

Sam White Spirit for the SW. £ of the NW. }; Uk-see kah-ha-ta-kah
for the NW. % of the NE.}; Thomas Say for the SE. 1 of the NW.}and
George Wallace forthe NE. £ of the NW. 1. A few dayssubsequently to-
the allowance of those entries, Staltz applied to make homestead entry
for said land, which application was refused because of the said entries
then of record. Staltz, about July 1, 1887, applied to contest said en-
tries, setting forth that he had built on this land a log house twenty by
seventeen feet, in which he and his family, consisting of his wife and
four children, had lived continuously since March 1884 ; that he had
cleared, fenced and put in cultivation six acres of the land, his improve-
ments being worth $150; that no Indians had resided on said land
sinee March 1884, and that no improvements, other than- his own had
been made on any of said tracts except that some Indians cleared a
strip of land four rods long and two rods wide upon the SW. 1 of the
NW.1 in the month of May 1886 ; that no other improvements, no set-
tlement of any kind, and no residence of any kind has ever been estab-
lished by any of the Indians that made said homestead entries. This
application was denied it being recited in the decision that under in-
structions of the Secretary of the Interior of September 29, 1883, direct-
" ing that certain Jands therein mentioned be withdrawn from sale or
disposal because of the selection thereof by certain Winnebago Indians
for homestead entries, your office had by letter of October 4, 1883, in-
structed the local officers to note on their records such withdrawal,
This list included a part of the lands claimed by Staltz as follows : The
- 8.4 of the NW. £ of said Sec. 2, for the benefit of David Decona No. 2,
and the NW. } of the NE. 1 for the benefit of Big Smoke. It was said
in your office decision in conclusion :

In view of the foregoing a hearing is denied on the application as now presented,
and you will advise Staltz that should he wish to amend his affidavit to attack the
NE. $ NW. 1 of said tract, not included in the land selected, it will receive due con-
sideration.

Staltz makes the following allegations in support of his appeal:

1st. That at the time the said lands were withdrawn by the Hon. Secretary of the
Interior in favor of certain Indians, not herein named, to wit Sept. 29, 1883 all the

tracts herein described were covered by homestead entry No. 4044, by Jackson Hawmmer
14639—vor 10 10
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dated Feby. 21, 1883 and that therefore said pretended withdrawal was null and void
and of no effect whatever. ‘
9nd. That having contested said Jackson Hammer’s homestead entry and procured
the cancellation thereof on the grounds of abandonment, a preference right of entry
of all of said Iand became vested in appellant by See. 2 of the act of May 14, 1830,
3rd. That even though appellant failed to exercise his thirty-days preference right
of entry of said land, owing to his ignorance of the law and the English language,

" he acquired a prior right of entry of said land by his continuous residence upon im-
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provement and cultivation of said land said residence improvement and cultivation
having begun at least two years prior to the date of the entries sought to be con-
tested.

I am of the opinion that the entry of Hammer so long as it remained
of record excepted the land from the reservation referred to in your
letter. The rule that an entry serves to segregate the land covered
thereby from the public domain, and to prevent the appropriation
thereof by another is too well settled to require the citation of anthori-
ties in support thereof. Xn the case of Graham v. Hastings and Dakota
Ry. Co. (1 L. D. 362), where the effect of an entry was under consider-
ation Secretary Teller used the following language:

In the light of the judicial interpretation of the term ‘entry,’ as it is used in the
public land laws, I am constrained to the opinion that an entry of record, which on
its face is valid, is such an appropriation of the land covered thereby as to reserve
the same from the operation of any subsequent law, grant or sale until a forfeiture is
declared and the land is restored to the public domain in the manner prescribed by

law.

This language is certainly broad enough to include the case now under
consideration. In support of this position the opinion of Attorney Gen-
eral McVeagh of July 15, 1881, (8 C, L. O. 72) is referred to.

It would seem that under tfie rule laid down in the case of Charles
‘W. Filkins (5 L. D. 49), said land would, upon the ecancellation of the
entry which served to prevent the order of reservation taking effect,
immediately become subject to such reservation. If Staltz had applied
within the thirty days allowed him after notice of the cancellation of
Hammer’s entry, to make entry for said land a different. question and
one which it is not necessary to consider would have been presented.

This land was ordered withdrawn to enable certain Indians to make
homestead entries therefor and if such withdrawal continued in force,
as held by your office, it was error on the part of the local officers to
allow the homestead entries made March 1, 1886 by Indians other than
those for whose benefit the land had been reserved.

It is alleged by Staltz that the Indians for whose benefit this land
was reserved have never settled or made improvements thereon, that
one of said Indians has since made homestead entry for other and dif- -
ferent lands and that after diligent inquiry he has been unable to learn
anything concerning the other. If those Indians have abandoned this
land and no longer desire to make entry therefor I see no good reason
for longer withholding it from disposition. So too if the parties who
made entries March 1, 1886 had at the date of Staltz’s application to
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contest those entries, more than a year subsequently, made no effort to
comply with the requirements of law their entries should, in the pres-
ence of Staltz’ adverse claim, be canceled. Staltz seems to have acted
in good faith in this matter and he should be given an opportunity to
show the superiority of his claims.

You will therefore direct that a hearing be had as requested by Staltz
after due notice to all parties in interest.

The decision appealed from is accordingly modified and the papers
accompanying your letter of February 19, 1889 are herewith returned.

McWEENEY v. GREENE.

Motion for review of the departmental decision rendered in the above
entitled case July 2, 1839 (9 L. D., 38) denied by Secretary Noble,
~ February 11, 1890,

RAILROAD GRANT~FINAL ADJUSTMENT—-INDEMNITY LANDS.
CHICAGO, ST. PAUL, MINNEAPOLIS & OmaEA RY. Co.

The grant of May 5, 1864, of which the Wisconsin Central Railroad Company is the
beneficiary, and that of July 2, 1864, to the Northern Pacific Company, did not
take effect upon lands within the limits of the indemnity w1thdra,wal under
the grant of June 3, 1856.

Indemnity must be taken from the public lands nearest to the tier of granted sections,

Order for restoration of lands heretofore withdrawn for indemnity purposes and not
required on final adjustment of the grant.

Secretary Noble to the Commissioner of the General Land Office, Febru-
ary 11, 1890,

In the matter of the adjustment of the grants made by the ac¢t of
June 3, 1856, (11 Stat. 20), and of May 5, 1864, (13 Stat., 66), to the
State of Wisconsin and of which the Chicago, St. Paul, Minneapolis
and Omaha Railway Company is the beneficiary, on October 30, 1889,
you forwarded for approval lists 13, 14 and 15, being of. lands which
in your opinion should be patented for said company. Accompanying
the lists is an explanatory letter, which eontains a summary of the ad-
justment of'said grants, stated to have been made ¢ in accordance with
the several decisions of the Department.”

From your letter it appears that there are within the primary limits
of the main line of said road 4,839.66 acres of land to which the com-
pany is entitled, Of thisamount 501,80 acres are described as ¢ vacant
and subject to grant.” This item it is not proposed-to issue patents
for at this time, though eharged to the company in your statement. The
reason for this is understood, on inquiring at your office, to be because
the company has not applied for said lands and paid the costs and fees
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required prior to approval. So that, the quantity now stated to be
ready for approval within the granted limits of the main line amounts
to 4,337.86 acres, and within the same limits of the branch line to
3,443.63 aggregating 7,781.49 acres; and for the purpose of conveying
title to these lands you send for my approval list 13. But this list is
for 7,603.37 acres only, or 178.12 acres less thau the company appears
to be entitled to from your statement, which makes no reference to the
discrepancy. On inquiring in relation thereto at the Railroad Division
of your office, it is learned that the NW. } of the SE.  of Sec. 29 T. 41
N., and the SE.  of Sec. 33, T. 42 N., R. 13 W., aggregating 200 acres—
more than enough to cover this, and another slight deficiency referred
to hereatter, are included in Presidential proclamation No. 874, dated
February 20, 1882, and thereby set apart for reservoir purposes under
the river and harbor bills of June 17, 1878 (20 Stat., 162) June 14, 1580,
(21 Stat., 193) and March 3, 1881 (21 Stat., 481).

Of the lands in said list, it is stated by you, that 5,987.60 acres thereof
are within the common ten mile limits of the Omaha Company and the
Wisconsin Central R. R., under the grant of 1884, They are also within
the fifteen miles limit of the Omaha Company under the act of 1856,
and were withdrawn for the purpose of that grant, when the act of 1864
was passed, ander which alone the Central Company claims. It was
decided by this Department, in a former consideration of these grants,
that the withdrawal under the act of 1856 reserved the land therein
from the operation of the act of 1864 in favor of the Wisconsin Central
Company. See case of Chicago, St. Paul, Minneapolis and Omaha Rail-
road Company (6 L. D., 193). The same question has been more re-
cently considered by this Department in the case of the said Wisconsin
Central R. R., decided January 24, 1890 (10 L. D., 63), when the former
ruling was adhered to.

Inasmuch as it appears that, as reported by you, ¢ the Omaha Com-
pany lacks the amounts above stated, in order to make its approvals
equal to one-half of the common area,” and the land is there, vacant
and unincumbered, I have approved list 13 for 7,603.87 acres, and here-
with send the same to you.

The adjustment made by you, after charging the company with all
the approvals made, also with the 501.80 acres on which the fees have
not been paid, and the two hundred acres withheld nnder the President’s
proclamation, shows the main line requires 15,243.59 acres, and the
branch line 15,683.11 acres of indemnity lands, aggregating 30,906,7¢
acres, to satisfy the grant. To meet this amount list 14 for 21,810.69
acres and list 15 for 9,033.91 acres are sent for my approval. These
two lists aggregate 30,894.60 acres and fall short of the exact amount
due by 12.10 acres. This deficiency in the indemnity being less than
the smallest legal subdivision, cannot well be made up. But with it
the adjustment is brought as near exactness as, perhaps, is possible.

The lands in list 15 are stated to be within the primary limits of the
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graut to the Northern Pacific Railroad Company, under its grant of
July 2, 1864 (13 Stat., 365). They are also stated to be within the
primary limits of the unconstructed portion of the Wisconsin Central
Railroad, between Ashland and Superior, being likewise within the
fifteen miles limits of the Omaha grant under the act of 1856. As be-
fore stated the question of the right of the Wisconsin Railroad within
these limits has heretofore been decided adversely to that company by
this Department, which decision was subsequently and very recently
adbered to, The same reasoning, as to the exclusion of the Central
Company from those limits, might apply with equal force, perhaps, to the
Northern Pacific Railroad Company. Therefore, I see no reason why
said apparent conflicts should not be disregarded and the lists ap-
proved. Entertaining these views, I have, this day, approved list 14 for
21,810.89 acres and list 15 for 9,083.91 acres, which are herewith sent
you.

On October 22d last, in view of the fact that the Northern Pacifie
Railroad Company had filed a protest in your office against the issue of
patents to the Omaha Company for eertain lands claimed to be of the
granted lands of the first named company, you were instructed to sus-
pend the issue of patents on lands, in approved lists, and which were
within the primary limits of the Northern Pacific grant. Since the date
of that letter, on November 25, 1889, the Northern Pacific Railway Com-
pany has withdrawn its said protest. 1t is, therefore, no longer an ob-
stacle in the way of issuing the patents, and the ordér of suspension is
revoked. I enclose said protest and the withdrawal thereof to you for
record.

On the same day that the profest was withdrawn, Messrs. Britton and
Gray, in behalf of the Omaha Company, filed an application to have the
approval of list 8 canceled as to certain designated tracts ; and, in lieu
thereof, to have certain other designated tracts substituted. Itisstated
in the application that the tracts to be stricken out are within the twenty
‘mile limits of the Omaha grant, whilst the tracts to be substituted are
within the fifteen mile limits thereof, and nearer the bases of loss; and
comprise lands heretofore sold by the company to innocent purchasers,
whose title it is now anxious to protect; and, further, that, by this sub-
stitution, it is believed litigation with the Northern Pacific Company
would be avoided. This application was referred to you, and your re-
port thereon is now before me,

In that report it is admitted that the lands asked to be substituted
are nearer the bases of loss than the tracts in the twenty mile limits,
but you designate certain other tracts within the fifteen mile limits as
being even nearer to the granted lands, and which, therefore, in your
opinion, should, more properly, be substituted than the lands now des-
ignated by the company, if such substitution be allowed.

The act of June 3, 1856 (11 Stat., 20), and the act of May 5, 1864 (13
Stat., 66), under the provisions of which the Omaha Company obtains
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its grants, both require that indemflity lands shall be selected {rom the
public lands ¢ nearest to the tier” of granted sections. This being so,
it was error in your office to have placed upon the list sent me tor ap-
proval, as indemnity, lands beyond the fifteen miles limit, when there
were vacant and unappropriated lands within that limit, subject to the
claim of the company. Therefore, I think, it eminently proper, on the
facts shown, that the substitution should be made as proposed in your
report. ,

On receipt hereof, you will, therefore, cancel the approval of list 8, as
to the specified lands, aggregating 3,854.73 acres, and substitute in place
thereof, in a new list to be submitted for my approval, the tracts desig-
nated in your said report, or any other lands, aggregating said amount,
which may be nearest the tier of granted sections and bases of loss.

Herewith is sent for record the application of the company above re-
ferred to.

This will close the adjustment of the grant for the Chicago, St. Paul,
Minneapolis and Omaha Company, and there is no longer any reason
why the lands withdrawn for indemnity purposes under its grants
should remain in reservation. On August 17,1887, an order was issned
directing the restoration of said lands, on certain conditions (6 L. D,,
92). On September 9, 1887, before the order became effectual, it was
suspended and no further action has since been taken, locking to said
restoration. :

I now direct that all lands under withdrawals, heretnfore made, and
held for indemnity parposes under the grants for the benefit of the
Chicago, St. Paul, Minneapolis and Umaha Railway Company, be re-
stored to the publiec domain and opened to settlement under the gen-
eral land laws; provided the restoration shall not affect rights aequired
within the primary or granted limits of any other congressional grant.
This order, however, will not take effect, or be so construed, as to au-
thorize the acquisition or recognition of any rights to said lands, or any
portion thereof, until thirty days’ notice thereof, throngh advertisement, -

shall have been previously given.by the officers of the distriet land
offices.

PRE-EMPTION—0OSAGE LAND—SECOND FILING.

CHARLES E. SMITH.¥

A second Osage filing is permissible where the first was in good faith abandoned on
account of the intervening adverse claim of another,

Secretary Noble to the Commissioner of the Genmeral Land Office, April 1,
1889.

I have considered the appeal of Charles BE. Smith, from your decision
dated June 10, 1887, holding for cancellation his second Osage pre-emp-

*Omitted from Vol. 8.
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tion filing No. 14,052, for the NW, 1 NE. £, Sec. 21, T. 31 5, R. 12 E,,
Independence land district, Kansas.

The record shows that on June 19, 1886, claimant filed Osage declar-
atory statement No. 14,038 for the 8. 4 of NE. 1, NW. 1 of NE. 1, Sec.
23, T. 32 8., R. 11 E., alleging settlement the same day.

Newton Lewellen filed declaratory statement 13,071 for the NE. £,
Sec. 23, May 13, alleging settlement May 10, 1884,

On July 16, 1836, claimant filed Osage declaratory statement 14,052
for the NW. 1 of NE. 1 Sec. 21, T. 31 8,, R. 12 E., alleging settlement
July 13, 1886

On April 9, 1887, claimant offered final proof and l)ayment before
the elerk of the district court at Howard, Kansas, for the last described
tract. )

On Apri! 12, the local officers rejected ‘the proof on account of the
former filing of the ¢laimant.

On April 15, 1887, claimant appealed (Ln(l accompanying said appeal
he filed his own uncorroborated affidavit in which he alleges ¢ that he
did on the 19th day of June, 1386, file on 8. §, NE. L and NW, }, NE. §

that before he could bring his family from the east and
commeunce settlement and improvement thereon, he learned rhat. other
parties had filed thereon and had settled and commenced improvements,
after which he relinquished his filing entirely, and filed in good faith on
NW.LNE.1,See. 21 . . . and has remained there continunously
for the full time required by law and has improved said place until his .
improvements are now worth some fifteen hundred dollars.”

On June 10, 1887, your office affirmed the action of the local officers
and held claimant’s filing for cancellation, for the reason that ¢ It is not
tLe practice of this office to re-instate the pre-emptor in his right to file
upon the plea of a prior claim, it being held to be his duty to learn the
actual status of a tract before placing a filing of record.”

On November 8, 1387, claimant appealed from your said decision and
in his appeal he alleges without oath that it was not acecount of the fil-
ing of Lewellen, that

1 withdrew my claim or considered my declaratory statement 14,038 illegal. After
making the above statement June 17, 1386, and Lefore my family came in the forepart
of July, following, another party had jumped my claim, built a house and occupied
the same, I had made no act of settlement merely seen and filed on the land. I ab
once referred the case to the land offiee at Indepeudence and was told I should have
done some act of settlement, planted a tree, broken ground, or laid foundation for a
house ete., that the first actual improvement and seitler would hold the claim. On
this ground I was led to consider the above filing illegal and withdrew in favor of the
party who jumped my elaim to avoid litigation, when as I believed the other claimant
would hold in having made first act of settlement on said claim and the record will
not show another filing and proving np since my declaratory statement No. 14038.

In his final proof claimant testified that his age was fifty years; that
he was by profession a physician; he was married, his family consisted
of his wife and two children; he began to build a house on the tract
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July 12, 1886, and established actual residence therein with his family
Aungust 1, same year, which was continuous.

His improvements consisted of a frame shingle roofed house main
part fourteen by twenty feet, wing or “ L,” twenty by thirty-four feet,
pine floor, seven doors and ten windows, a pine board barn twenty by
twenty feet, a well thirty feet deep and connected with a cistern ; two
hundred feet of stone wall, five feet high. The balance of the tract is
enclosed with a wire fence, there were three acres broken and culti-
vated. Total value of improvements $1245.

In his final proof claimant also testified that he made a prior filing
¢ bat relinquished the same as another party was on the land first and
I did not work on the land.”

The allegation made by claimant in his appeal to this Department
(as to his June filing) not being under oath, should not be acted upon
in its present state. .

An examination of the tract book in your office shows that Lewellen
failed to proveup on his filing and abandoned said tract; that on April
21, 1887, one George W. Clark, filed Osage declaratory statement No.
1412 for the same land, alleging settlement March 8, 1857. On October
17, 1887, Clark made final proof and payment and final eash certificate
was issued to him for said NE. £ Sec. 23, T. 32 8., R. 11 E.

Upon review of the record herein I find that the entryman has made
valuable improvements upon this property. There seems to be nothing
indicating bad faith on his part. He did not pursue his right to perfeet
his title to the first tract, for the reason that he believed that his endeavor
to do so would result in failure. There is no contest as to the land he
is now seeking to enter and the controversy is entirely between him and
the government. The law seems to contemplate that the filing which
will debar a second declaration is a legal filing and when there is no
impeéiment in the way of the successful assertion of the right.

For the reasons herein stated, I must reverse your decision and direct
that claimant’s entry pass to patent.

TIMBER CULTURE CONTEST-DECEASED ENTRYMAN.
WHARTON v. HINDS.

A contest against the entry of a deceased timber culture entryman, wherein the said
decedent is made the sole party defendant is a nullity, and must be dismissed.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 20, 1890,

I have considered the case of Joseph C. Wharton ». Harvey Hinds
on appeal of the former from your office decision involving the timber
culture entry of the latter for SW. 1 Sec. 9, T. 17 8,, R. 19 W., Hays
City, Kansas, land distriet.
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Entry was made September 5, 1878, and contest affidavit was filed
Marech 19, 1885.

After hearing the local officers decided in favor of the contestant, but
your office on appeal modified their decision as follows:

The contest is against Harvey Hinds. The evidence shows that Harvey Hinds de-
parted this life in 1880, leaving several minor children, who, it appears had no notice
of the proceedings against said entry. Nor wera their legal representatives made
parties to the contest. But all proceedings were had against Harvey Hinds, who had
iong since been dead.

All proceedings, including your decision, are therefore set aside, with leave for
thirty days, to the contestant to commence de novo, his contest against said entry, by
making legal service on the proper parties.

It is claimed by the appellant that as notices were sent by registered
letters to each of the heirs of Hind, and as the attorneys employed by
the aduolt heirs and by their mother for the minors, expressly waived
any irregularity or defeet of notice, your decision is erroneous.

In the case of Rohrbongh v. Diggins (Y L. D., 308} it appeared that
Diggins, had died in August and the following October Robrbough had
filed his affidavit of contest and it was held by this Department that,—

Charles H. Diggins having died in August, 1884, it was wholly irregular to initiate
and earry on, thereafter, contest proceedings against him by name, and to which
those suceeeding to his interest were not made parties. The whole proceeding is a

nullity, as it conld not be carried on in the name of a dead man, and all acts in his
name after death were without jurisdiction.

The said contest should, therefore, under the ruling in Rohrbough .

Diggins, supra, be dismissed.
Your said decision is, therefore, modified accordingly.

t

TIMBER CULTURE CONTEST—~BREAKING.
LINGLE v. HEADEN.

Failure to break the requisite acreage within the statutory period may be excused,
where it is not the result of the claimaunt’s negligence, and the default is, in good
faith, cnred as soon as possible, though not till after the initiation of contest.

" Secretary Nobleto the Commissioner of the General Land Office, February
8, 1890.

I have considered the case arising upon the appeal of Henry F. Lingle
from your office decision of June 7, 1888, dismissing the contest of said
Lingle against John Headen, involving timber culture entry, No. 1060,
made by the latter April 7, 1884, for the SW. 1, of Sec. 3, T. 32 N., R.
42 W., Valentine land district, Nebraska.

Contest affidavit was filed April 8, 1886—two years and one day after
the entry—alleging failure to break the second five acres during the
second year, and also to cultivate to crop, during the second year, the
five acres broken the first year.
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Depositions were taken before R. J. Graham, U. S. Commissioner, af
Gordon, Nebraska, July 5, 1886. The register and receiver, on exam-
ination of the evidence, decided:

After a careful examination of the testimony in the case, we are of the opinion that
the allegations made by the contestant are sustained, and therefore recommend the
cancellation of tlmber culture entry No. 1060.

Your office decision of June 7, 1888, held that the entryman had
shown a “substantial compliance with the law,” and therefore reversed
the decision of the local officers.

The faets appearing of record are the following : The entryman, Hea-
den, through his attorneys, Glover and Whittemore, employed one
Charles H. Gay, to do the first year’s breaking. Precisely at what time
it was done does not appear, the several aftidavits referring thereto
uniformly using the same expression, that it was ¢ done prior to April
7, 1885.” The facts relative to the second year’s breaking and the cul-
tivation of the land brokén the first year are set forth in the following
extract from the testimony of witness George W. Seeley:

During the year ending April 17, 1886, and prior to that date, I was instructed by
Glover and Whittemore, of Long Pine, Nebraska—the agentsof the claimant Headen—
to have five acres of ground broken on the land in controversy, and to have the old
ground—five acres—backset, and the entire field planted to crop; said crop to be
wheat. Iengaged one James S. Barron to do said breaking, backsetting, and plant-
ing, with the distinct understanding that the work should be finished before April 7,

1886. That owing to the frozen condition of the ground, and late storms, said Bar-
ron was unable to complete the breaking at said date.

(There is an ambiguity in this expression; the language would seem
to intimate that Barron had begun to break the second five acres be-
fore the Tth of April. In fact, he did not begin the breaking until the -
13th of April, finishing it on the 17th. Seeley’s affidavit goes on:)

I instructed Barron to do the work as soon as possible, or as soon as the ground
would admit. . . To the best of my knowledge and belief, the claimant intended
to do in good faith all the work upon the land required by the timber-cunlture act.

Q. When were you first engaged by Glover & Whittemore to see to the work on
this timber-culture claim? A. About the latter part of February or the first of March.

Q. Do you know why this work was not done in the year 1885, when it counld have
been easilydone? A. Becaunse in ordinary seasons vhere is plenty of time to do break-
ing between the first of March and the first of April.

It is in evidenee that some plowing was done in the neighborhood
that spring before the 7th of April; but one of the witnesses (for the
contestant) who so stated, testified also that he broke his plow on ac-
count of the frost in the ground.

There can be no doubt that the claimant must be charged with the
acts of omission (if such there were) of his agent. Yet it is admitted
that Headen knew it to be the intention of the agent to break the
requisite amount of ground as soon as spring opened, and before the
expiration of the second year. The only reason why the breaking was
not completed before the close of the second year was the unusnal in-
clemency of the weather. The evidence shows that as early as the
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weather would permit the agent promptly broke the requisite number
of acres—although as a matter of fact it was after the initiation of con-
test. It was not the initiation of contest that led to his doing the break-
ing; it had been his intention to do it before contest was commenced.
In this respect the case at bar is similar to that of Purmort v. Zerfing
(9 L. D., 180), wherein it is said:

_There is nothing in the testimony indicating that the entryman acted in bad faith
in this matter. He honestly supposed that the law had been complied with, and
the deficiency in the breaking was supplied, as soon after its discovery as

the weather would 'permit. :

The slight default of the agent was of a character that tended in no
way to retard or otherwise interfere with the ultimate result, so far as
the growth of trees is concerned ; and the party who was eagerly watch-
ing to see whether, by “act of God” cold weather would not be pro-
longed so late in the spring that the entryman would be unable to do
the breaking which he was intending to do, on the precise day the year
expired, that thereby he might avail himself of the first year’s labor of
the entryman, in my opinion acquired no such right as would require
the United States to deny the entryman the privilege which would
otherwise be atforded in equitable consideration and fair dealing (Var-
gason v. MeClellan, 6 L. D., 829).

Your office decision is affirmed.

PATENT—JURISDICTION OF THE DEPARTMENT.

LovuisA GOLDSTEIN.

The issuance of patent deprives the Department of jurisdietion over the land included
therein, even though such patent by its terms amounnts only to a quit-claim deed.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 12, 1890.

I have before me the appeal of Lounisa Goldstein from your office de-
cision of September 13, 1888, affirming the action of the local officers.
rejecting her application of March 15, 1887, to file pre-emption declara-
tory statement for the SW. %, of the SE. 1, 8ee. 33, I. 2 N., R. 13 E.,
the Dalles district, Oregon.

The grouund upon which said application was rejected, was this, that
the land applied for is covered by a pateut issued in 1875 to the Meth-
" odist Missionary Society.

Upon appeal the applicant urges that the Missionary Society patent :
in question was adjudged *null and void by the supreme court of the
United States in the case of Missionary Society v. Dalles (107 U. 8.,
336). ‘

The language used by the opinion in the case eited, is this:

The patent from the United States for the Iand was issued hy virtue of Sec. 2447 of
the Revised Statutes, and, as directed by that section, declares as follows: * That
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this patent shall only operate as a relinquishment of title on the part of the United
States, and shall in no manner interfere with any valid adverse right to the same
land, nor be construed to preclude a legal investigation and decision by the proper
judicial tribunal between adverse claimants to the same land.’ It is, therefore, clear
that the patent does not conclude this controversy, and that if the United States had
at the date or the patent, no title to the lands dessribed therein, the patent conveyed
none. '

This clearly cannot affect the conclusion set forth in your decision, inas-
much as the hypothesis on which alone it is said that the patentconveyed
no title, is that of the United States having had, ¢ at the date of the
patent, no title” to convey and thatis a hypothesis which wouald imply
that this Department had lost jurisdiction over the land even before
the date of the patent. The supreme court does not hold that the pat-
ent was “ null and void”, but only that it was by its very terms a quit-
claim deed and only conveyed such title as the grantor had (without
guaranty of any). It is not shown that title has in any way vested in
the United States since the date of the patent; if at that date it had
tisle, the patent passed such title; if it bad not, it has no title now: in
either case the absence of title involves the lack of jurisdiction by the
Department to entertain the appellant’s application.

Your said office decision is accordingly affirmed.

MINING CLAIM PLACER—KNOWN LODE.
LARGEY ET AL. ». BLACK.

To exclude a lode or vein from a placer claim it must appear that a valuable mineral
deposit exists, in vein or lode formation, and that it was so known to exist prior
to, or at the date of the placer application,

Secretary Noble to the Qommissioner of the General Land Office, February
13, 1890.

I bave before me the appeal of Patrick A. Largey et al. from your
office decision of October 31, 1888, overruling their protest against the
issnance of patent to Leander M, Black under mineral entry No. 576, -
made June 22, 1880, and covering placer lot 110, containing 4.67 acres.

On June 20, 1879, application for patent for said placer lot 110 was
filed by Leander Black.

October 18, 1879, Patrick A. Largey located the Mountana Central
lode claim which conflicts with the Black placer as to 4.17 acres.

June 22, 1830, mineral entry, No. 576, was made of the Black placer
lot 110, after publication and other proceedings duly had under said

_above-mentioned application of June 20, 1879.

In March, 1886, Patrick A. Largey filed a protest against the issuance
of patent under said entry, upon the ground that the tract covered by
said entry embraced within its boundaries a “ known” lode.
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June 3, 1886, your office ordered a hearing * to determine whether a
vein or lode actually existed within the placer claim as alleged,.and if
80, whether it was known at or prior to the application for patent for
the placer claim.” Said hearing was dualy held, evidence being sub-
mitted by both parties. '

May 1st, 1888, the local officers rendered a joint decision in favor of
the protestant upon the theory that the discovery location of the Mon-
tana Central lode was made prior to Black’s application for patent.
(This as to the location, was on the mistaken supposition that the date
of Black’s application was * June 22, 1880,” whereas it was really June
20, 1879, the former date being that of the entry under said application).

October 31, 1888, by the decision now under review, your office re-
versed the local officers’ decision, upon the following grounds:

To sustain the claim of the lode claimants it must be shown that the vein or lode
claimed is a valuable lode deposit and that it-was so known to exist prior to or at the
date of the application for the placer patent, June 20, 1879. Those witnesses for the
contestants who were acquainted with the ground prior to the making of the placer
applieation and were therefore competent to testify, swear that such vein was known
toexist, but when questioned as to whether it was a mineral-bearing vein or not, they
say that it is not, or that they do not know. Witnesses for the defendant swear posi-
tively that no such vein ever existed within the placer ground or claim. No lode
mining was ever done on the premises. The ground appears to be principally valua-
ble for residences and business purposes, being adjacent to Butte City. The testi-
mony fails to show that any valuable mineral deposit in vein or lode formation was

known to exist within the said placer claim prior to or at the date of the placer ap-
plication, June 20, 1879.

That the rule applied by your said decision is the true one, is defi-
nitely settled by the decisions of the supreme eourt (Colorado Coal and
Iron Co., ». United States 123 U. 8. 307; Mullan v. United States, 118 U.
S., 271 ; Western Pacific R. R. Co., ». United States,108 U, 8., 510), and
after a very careful consideration of the testimony at the hearing I
concur in your finding that the protestants have wholly failed to sustain
their contention upon the issue of fact.

Your said office decision is aceordingly affirmed.

MINING CLAIM—ENTRY—RELOCATION.
SWEENEY ». WILSON ET AL.

The Land Department has authority to urder a hearing to determine whether there
has been due compliance with the mining law, though the charge is not -made
until after entry. :

An original locator will not be heard to question the validity of a relocation ina pro-
ceeding instituted to defermine whether said locator has complied with the law
in the matter of the annunal statutory expendituare.

Secretary Noble to the Commissioner of the General Land Office, February
13, 1890.

On May 20, 1884, Wm. Wilson and others made mineral entry No.
1101, for the Plover lode mining claim, Helena, Montana.
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By letter of October 27, 1888, your office held said entry for cancel-
dation. The attorney for the owners of said claim has filed appeal.

The facts are as follows: Application for the patent of said claim was
filed October 17, 1882, and entry was made May 20, 1884,

On November 13, 1884, a protest was filed in your office by John
Sweeney, alleging that no work was done on said claim during the years
1882 aud 1883. Sweeney also filed “a duly certified copy of record of
location of the Big Bonanza lode claim.” This location was made by
Sweeney on August 31, 1883, and recorded September 3, following.
Sweeney alleged that said Big Bonanza location was a relocation under
the statutes of said Plover eclaim, and that on the date of said re-loca-
tion, August 31, 1883, said Plover claim had been forfeited under Sec.
2324 U. 8. Revised Statutes.

On said protest a hearing was ordered by your office letter of June
14, 1886, to determine the truth of the allegations therein made. After
notice to the parties interested said hearing was had. Sweeney testi-
fied that no expenditure had been made on said Plover claim from
October, 1831, to August 31, 1883, William Wilson, one of said appli-
cants for patent of the Plover lode, testified: ¢ I have often visited said
«claim and of my own knowledge know that no work has been done
thereon by the Plover claimants or their grantors since the year 1831.”
No one appeared on the part of claimants to eontrovert these allega-
tions. The local officers held ¢ that the allegations in said protest have
‘been sustained and that the entry should be canceled.” On appeal
your office affirmed that decision as above stated. On motion for re-
view your office by letter of November 19, 1888, adhered to its former
-decision.

On appeal it is urged that it was,—

I. Error to rule that annual expenditures are required to be made after all proof

of compliance with the law has been submitted under Sec. 2325 R. 8.
II. Error in not rejecting the claim of John Sweeney et al. on the Big Bonanza
lode.

III. Error to find that the Plover lode claim was subject to relocation August 31,
1883.

The first specification of error is not well founded. In the case of
Smith, ef al. ». Van Clief, e al. (6 C. L. O,, 2), after a discussion of
the question whether the statute requires work to be performed after
entry, Secretary Schurz, said,

The mining laws require certain acts, in the nature of conditions precedent, to be
performed befors an entry is made, and the validity of the entry is made to depend
-upon the facts existing at the time it is made, and not upon anything which the
-claimant may do or omit to do, afterwards * * * * * ¥ The true rule of law
governing entries of the public lands to which mineral lands form no exception, is
that when the contract of purchase is completed by the payment of the purchase
money and the issnance of the patent certificate by the authorized agents of the gov-
-ernment, the purchaser at once acquires a vested interest in the land of which he
ean not be subsequently deprived, if he bas complied with the requirements of the
ilaw prior to entry.
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In the case of the Bodie Tunnel (L L. D., 534), Secretary Kirkwood
held as follows :

I desire to say that while I am of opinion that controversies between adverse
mining claimants cannot be heard aund determined before this Department, I am
nevertheless of the opinion that where, under the last clause of section 2325, third
parties present evidence by affidavits, ete., to show that an applicant has failed to
comply with the mining statutes, if the evidence is of such character as to entitle it
to credit, and if the allegations are such as, if proven in regular proeeedings, would
show that the law has not been complied with, that patent under the law ought not
be issued, or that you have no jurisdietion fo issue the patent, then it is your duty
to order an investigation as between the ;%overumenb and the applicant, as in similar
cases of agricultural entries.

The latter clause of section 2325 therein referred to is:

If no adverse claim shall have been filed with the register and the receiver of the
proper land-office at the expiration of sixty days of publication, it shall be assumed
that the applicant is entitled to a patent, upon the payment to the proper officer of
five dollars per acre, and that no adverse claim exists; and thereafter no objection
from third parties to the issuance of a patent shall be heard, except it be shown that
the applicant has failed to comply with the terms of this chapter.

In the case at bar the allegation is that claimants did fail to comply
with the terms of said chapter, in that they had failed to perform the
work required by the statute, prior to entry. This allegation has been
sustained by the testimony and it will therefore not be necessary to
consider the question whether claimants were obliged to continue such
work after entry. See also Alice Placer Mine (4 L. D., 314).

In the light of these authorities and of the statute I am satisfied that
your office was fully justified in ordering a hearing to determine the
truth of said allegations, although the charge was not made until after
entry. ) _ .

The other points raised by appellant may be disposed of on the au-
thority of the Little Pauline ». Leadville Lode (7 L. D., 506), wherein
it was held that, (syllabus), ¢ the original locator will not be heard to
question the validity of a relocation in a proceeding instituted to de-’
termine whether said locator had complied with the law in the matter
of the annual statutory expenditure.”

For the reasons herein stated the decision appealed from, is affirmed.

PRACTICE—APPEAL-REVIEW—CERTIORARI.
LymaN C. DAYTON.
A copy of the Commissioner’s decision should accompany an application for certio-
rari.
An applicant for certiorari should make it affirmatively appear, by the allegation of
specific facts, that substantial justice has not been done.
An appeal does not lie from the denial of a motion for review.
Secretary Noble to the Commissioner of the General Land Office, February
13, 1890.

This is an application by Lyman C. Dayton for a certiorari under
Rule of Practice 83 ¢t seq., in the matter of the timber-culture entry No.
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5259, of said Dayton, for the SE. 1 of Sec. 2, T. 122 N., R. 54 W., Aber-
deen district, South Dakota.

It appears that said entry of Dayton was canceled or held for cancel-
lation by your office, and he filed a petition for review of your office de-
cision-in which said action was taken; that your office denied said pe-
tition for review, and he, thereupon, made application to appeal from
said denial, and your office having refused to entertain said appeal, he |
makes the application for certiorari to this Department, now under con-
sideration. _ )

In the first place, while he embodies in his application the notice
issued by the register and served upon him of the decision of your office
refusing to entertain his appeal, he does not furnish a copy of said de-
cision, as required by this Department. (Smith v. Howe, 9 L. D., 648.)

In the next place, itisalleged in the application that one of the grounds
upon which your office, in the decision complained of, denied his appeal
was, that ¢ an appeal does not lie from the denial of a petition for re-
view.” If such was the ruling of your office, it was in accordance with
the decisions of this Department. (See Gray ». Ward et al., 5 L. D.,
412, and cases therein cited ; also, John R. Nickel, 9 L. D., 388.)

Lastly, ¢ Certiorari is not a writ of right; but whether it shall issue
lies in the judicial discretion of the tribunal to which the petition is

addressed, and the writ will not be granted if substantial justice has
been done, though the record may show the proceedings to have been
defective and informal.” (Reed v, Casner, 9 L. D., 170; Dobbs Placer
Mine, 1 L. D., 565; Hilliard on New Trials, 689.) There is no allega-

tion by Dayton of any facts relating to the questions, whether his entry

was properly canceled, or his petition for review properly denied, and,

hence, it can not be determined from his application that substantial

Jjustice has not been done him. Inapplications for certiorari this should

be made to affirmatively appear by allegation of specific facts.
The application is denied.

COAL ENTRY—-DECLARATORY STATEMENT--FINAL PROOF.
BRENNAN v. HUME.*

Failure to file coal declaratory statement within sixty days after date of actual pos-
session, and make payment for the land within one year from the expiration of
the time allowed for such filing renders the land subject to the entry of another
who has complied with the law.

A coal entry must be made in good faith and not for the benefit of another.

Secretary Noble to the Commissioner of the General Land Office, April 10,
1889,

I have considered the appeal of Henry T. Brennan from the decision
of your office dated February 9, 1888, affirming the action of the local

* Omitted from Vol. 8.
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officers at Evanston, Wyoming, rejecting his application: to file a coal
declaratory statement upon the E. % of the SE. f of Sec. 31, and the
W. 4 of the SW. } of Sec. 32 T. 21 N., R. 116 W., of the 6th principal
meridian. The records show that Myron Hume filed in the office of
the register of deeds for the county of Uinta in said Territory his coal
declaratory statement No. 307 for said land on August 11, 1886, alleg-
ing possession on July 1, 1886—on September 8, same year he filed said
statement in the local office—and on September 5, 1887, he madé final
proof and payment, and received final certificate for the land, The
final proof shows that claimant was duly qualified to make coal entry;.
that the land is coal land ; that claimant expended in developing coal
mines on the land the sum of $420; that said improvements consist of
‘“an open cut about fifty feet long and five feet wide to the mouth of
arch of a tunnel about ninety feet long averaging six feet high and about
five feet wide, a part of said cut being on said coal mine and said tunnel
being its full length on said coal mine ;” that said claimant was in the
actual possession of said mines and made said entry for his own use
and benefit, and not directly or indirectly for the use and benefit of any
other party. The final proof was accepted and upon the receipt of the
purchase money amounting to $3,200, final certificate No. 47 was issued
on September 5, 1887. It further appears that Henry T. Brennan offered
his coal declaratory statement for said land on October 18, 1887, alleg.
ing actual possession on September 1, 1887, and an expenditure of
$42.50 in improvements thereon. The local officers rejected said appli-
cation for the reason that the land applied for was covered by Hume’s
said entry No. 47. Brennan appealed from said decision upon the
_ground that Hume did not file for said land until after the expiration
of more than sixty days from the date of his alleged possession, and did
not make entry until eight days after the expiration of the year allowed
under the rules and regulations for making proof and payment for the
land. Tt was further alleged by the claimant in his appeal that Hume
did not make said entry for his own use and benefit, but for the use of
the Salt Lake and Eastern Railway Company. In support of the last
allegation, Brennan filed his affidavit in which he swears that through
his agent he entered upon said landin good faith on September 1, 1887,
and has discovered a vein of coal thereon, and expended in work and
development the sum of $35.77 ; that he has been informed that said
Hume .

did not malke said entry in good faith nor purehase the same for himself, but for
the Salt Lake Railway Company . . . . and that the said Hume has not, and

never had any personal interest in said land except as agent for the said Company,
and deponent offers to prove that said Hume has himself so stated.

Your office affirmed the decision of the local officers. Subsequently

a special agent of your office was directed to investigate the allegation

of fraud made against said entry, and he reported on May 31, 1888, that
14639—voL 10——11
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the charge was not sustained; that the only evidence tending to show
fraud was the affidavit of one E. S. Olarke who swears that he is*

idformed and verily believes that said Hume since said tender of final proof made
a statement to J. H. Hardeman of Salt Lake City and County, Utah Territory, to the
effect that the said Hume had not then nor never had any personal interest in said
land.

The supplemental report of said agent states that he was on said land
on July 20, 1887, with said Hume who showed him the work that he
was having done at that time; that then there was no adverse claim to
said land and the work done in developing the claim was ample to
show the good faith of Hume; that said agent interviewed A. S. Clarke,
the agent of said Brennan, who claims that Brennan has the superior
right to the land because Hume did not file until more than sixty days
from the date of alleged possession and did not make entry until the
lapse of more than fourteen months from date of possession, and, there-
fore, Brennan had a right to enter upon said land although he had
made no application for the same. A farther reason given by Clark is
that Hume made a statement to one J. H. Hardeman that he (Hume)
had no personal interest in the land, which allegation Hume denies.
The agent concludes therefore, “ that Hume is entitled to a patent; for
the land.”

On July 5, 1888, counsel for Brennan filed in this Department the
affidavit of John H. Hardeman alleging that said Hume admitted to
him that he did not own said land and that the same was paid for by
some New York parties,”

Hume has filed his affidavit, specifically denying the allegation of
Hardeman. He swears that no such conversation took place, and that
the statement that he (Hume) made any admission to Hardeman that
he was not the sole owner of the land covered by his said entry, is ab-
solutely untrue. He also filed the affidavit of Millard R. J ones, dated
February 12, 1889, who swears that he has been the president of the
Salt Lake Valley and Eastern Railroad Company since its organization
on June 28,1887, and is well acquainted with all the property belong-
ing to said corporation, and knows that said company has not now, and
never has had, any interest in the land in question, or in any other
coal land.

Sec. 2349 United States Revised Statutes provides that—

All claims under the preceding section (2348) must be presented to the register of
the proper land district within sixty days after the dage of actual possession and the
commencement of improvement on the land, by the filing of a declaratory statement _
therefor.

And seetion 2350 United States Revised Statutes reads—

All persons claiming under section 2348 shall be required to prove their respective
rights, and pay for the lands filed upon within one year from the time preseribed for
filing their respective claims; and upon failure to file the proper notice, or to pay for
the land within the required period, the same shall be subject to entry by any other
qualified applicant. .
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Under paragraph 27 of the rules and regulations issued July 31, 1882
(1 L. D. 687) for the sale of coal lands, sixty days exclusive of the first
day of possession is allowed for filing the declaratory statement,—and
paragraph 30 provides that—

" One year from and after the expiration of the period allowed for filing the declara-
ory statement is given within which to make proof and payment.

By paragraph 31 (idem)—

A party who otherwise complies with the law may enter after the expiration of
said year, provided no valid adverse right shall have intervened. He postpénes his
entry beyond said year at his own risk, and the government can not thereafter pro-
tect him aguinst another who complies with the law, and the value of the improve-
ments can have no weight in his tavor.

It thus appears that Hume did not file his declaratory statement
within the time required by law and the regulations of this Department,
and did not make his entry within the year after the expiration of the
time allowed for filing his declaratory statement. Brennan alleges pos-
session after the expiration of the time allowed Hume for making his
said entry, and that Hume’s entry was not made in good faith. Hume
also alleges that Brennan is not acting in good faith. It will be neces-
sary, therefore, to order a hearing to determine the rights of the re-
spective parties. The barden of proof will be apon Brennan to show
satisfactorily that he took possession of said land in good faith on the
day alleged for the purpose of making coal entry thereof. The good
faith of both parties should be shown by the testimony taken at said
hearing. The decision of your office is modified accordingly and the
papers in the case are herewith returned.

NoTe.—Motion for review was denied in this case, September 24,
1889.

SWAMP LAND—ACT OF MARCH 3, 1857.

STATE OF ARKANSAS v. FORBES ET AL.

Swamp seleciions made and reported to the General Land Office prior to the act of
March 3, 1857, were confirmed by said act, irrespective of the character of the
land, if it was at that date vacant and unappropriated.

Secretary Noble to the Commissioner of the General Land Ofice, February
17, 1890.

John B. Forbes, on November 22, 1860, made cash entry of the W. %
of the NW. % of Sec. 4, T.19 8., R. 27 W,, Arkansas.

The SW. % of the NW. % of said Sec. 14, it was afterward discovered,
had been previously selected by the State of Arkansas as swamp land,
inuring to said State under the provisions of the act of September 23,
1850 (9 Stat., 519). Such selection was reported to your office July 11,
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1854, and was confirmed by act of March 3, 1857 (11 Stat., 231), TFor
this reason your office, by decision of March 6, 1888, held for eancella-
tion that part of Forbes’ entry c_overesl by the SW. 1 of the NW. % of
said Seec. 14.

From said decision, R. H. Pool, holding throngh mesne conveyances
from John B. Forbes, appeals upon two grounds:

(1) That said tract (with others) was sold by the United States to
said John B. Forbes in 1860;

(2) That said tract is not now, and never was, swamp-land within the
meaning of the law, but “that the entire tract is high, dry upland,”
and no part thereof subject to overflow.

Appellant furnishes affidavits in corroboration of his own setting
forth the above facts, and prays that he be permitted to contest the
right of the State of Arkansas to said land, and if he establishes the
facts as above set forth, that the confirmation to the State of Arkansas be
canceled,” the entry of Forbes confirmed, and patent issued thereon.

The act of March 3, 1857, provides—

That the selections of swamp and overflowed lands granted to the several States by
the act of Congress approved September 28, 1850 . .. .. ......, and the act of
Mareh 2, 1849 . . . . heretofore made and reported to the Commissioner of the Gen-
eral Land Office, so far as the same shall remair vacant and unappropriated, and not
interfered with by an actual settlement nnder any existing law of the United States, be
and the same are hereby confirmed, and shall be approved and patented to the said
‘soveral States.

The selection of the tract here in controversy having been made by
the State of Arkansas and reported to your office prior to March 3, 1857,
and being at that date “ vacant and unappropriated under any ” then
“existing law of the United States,” was confirmed to the State of Axr-
kansas by the acts above cited. Said confirmatory act was passed
avowedly to put an end to all litigation or question as to the character
of lands selected as swamp prior to the date of the act. A hearing, as
prayed for, would therefore be of no avail, since even if it should be
shown that the tract in question was and always had been dry, this
Department would have no authority to nullify said act. < The ques-
tion as to whether the lands reported as swamp and overflowed, prior
to the act of March 3, 1857, were in fact of that character, is not mate-
rial, and the act confirmed the selections whether swamp or not.” State
of Florida (8 L. D., 69) ; St. Louis, Iron Mountain and Southern Ry.
Co.v. Arkansas (10 L. D., 46).

Your office decision is therefore affirmed.
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RAILROAD GRANT—SWAMP LAND—CERTIFICATION.

STATE OF ARKANSAS ». ST. Lovuls, IRoN MT. AND SOUTHERN RY.
Co.

Where title to & tract of land has passed to the State under a railroad grant, no ac-
tion should be taken by the Department looking toward the issnance of patent
to the State for the same land under the swamp grant.

On a reconveyance by the State of lands erroneously certified thereto, the Land De-
partment has authority to make new title under the proper law.

Secretary Noble to the Commissioner of the General Land Office, February
14, 1890,

The land involved in this case is the N. 3 of SW. Lof Sec. 2, T.10 8.,
R. 22 W,, Camden distriet, Arkansas.

Said land, it appears, was, March 22, 1854, selected by the State of
Arkansas and reported to the Commissioner of the General Land Office
as swamp and overflowed land under the grant of September 28, 1850
(9 Stat., 519 ; Revised Statutes, Sec. 2479), but no patent has issued to
the State under said grant. .

It is also within the six mile granted limits of the St. Louis, Iron
Mountain and Southern Railway Company, successor to the Cairo and
Fulton Railroad Company, under the grant to the State of Arkansas
for railroad purposes made February 9, 1853 (10 Stat., 155), prior to
State’s selection under the swamp land grant. The State, by an act of
its legislature of January 16, 1855, conferred upon said railroad com-
pany the lands along the line of its location covered by said grant of
1853, and the land involved in this case was, as appears from the records
of your office, duly selected and certified to the State under said grant,
July 13, 1857.

By decision of your office of May 22, 1888, it is held that the claim
of the State under the swamp land grant (act of September 28, 1850),
was pending before your office at the date (August 11, 1855,) when the
railroad company’s route was definitely located, and that this excepted
the land from the railroad grant, aund, accordingly, the company’s claim
was ¢ held for rejection.” The company now appealsfrom said decision.

It is to be observed, that the claim of the State under the swamp
land grant has not been “fully execnted,” but the State aceepted the
land under the railroad grant, conferred it by act of its legislature on
the company, and said grant, as to the land involved, has been “ fully
executed ” by selection and certification. Inthe case of State of Louis-
iana (1 L. D. 1, 510), it is said in reference to a similar state of facts:

It has been repeatedly decided by the Department that where one grant has been
fully executed, no action should be had looking to the certifying or patenting of the
same lands to the same grantee under another grant; therefore this office cannot
consider the claim of the State tothe . . . . . tractsunderthe swamp grant, as
they have already been certified to it under the railroad grant. (See State of Towa v.

Cedar' Rapids R. R. Company, 3 C.L.0.,84; Minnesota v.St. Paul R. R. Co,, ib,,
99 ; and State of Arkansas, 4 ib., 63).
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Under said decision and the departmental decisions cited therein,
supra, and the facts upon which the case is now presented by the record
before me, the action of your office holding the claim of the railroad
company *for rejection” was unauthorized. The decision of your office
is, therefore, reversed.

1f it should be made to appear that the certification of the land under
the railroad grant was * clearly erroneous,” and the title under the cer-
tification still remaining in the State, it should reconvey it to the gov-
ernment, it has been held by the Department that on such reconvey-
ance ‘ the Land Department has authority to make new titles under
the proper laws.” (State of Minnesota, 2 L. D., 642.) In cases of er-
roneous certification, the Attorney-General is, also, authorized by the
act of March 3, 1887, upon the completion of the adjustment of a grant
under said act and in the event the railroad company refuses to recon-
vey or relinquish on demand of the Secretary of the Interior as pro-
vided therein, ¢ to commence and prosecute in the proper courts the
necessary proceedings to cancel ” such certification. (24 Stat., 556.)

PRE-EMPTION-MARRIED WOMAN—EQUITABLE ADJUDICATION.
SUsAN HERRE.

The board of equitable adjudication may confirm a pre-emption enfry, in the absence
of an adverse claim, where a single woman after settlement, filing, due inhabit-
ancy and improvement, marries prior to final proof, but after published notice |
of intention to submit the same.

First Assistant Secretary Chamdler to the Commissioner of the General
Land Office, February 13, 1890.

By letter of July 21, 1888, your office held for cancellation the pre-
emption cash entry of Susan Herre nee Crone for the NW., jof the NW. 1
of Sec. 34, T.31 N,, R. 12 W., Niobrara, Nebraska, on the ground that
claimant was a married woman at date of entry.

Claimant and M. P. Kincaid appealed.

It appears that on November 28, 1883, Susan Crone filed declaratory
statement for said fract, alleging settlement the 24th of the same month.
Her residence and improvement were in compliance with the law, and
on April 30, 1885, she first published notice that she would on June 18,
1883, submit her final proof before the clerk of the distriet court of
Holt county, Nebraska. On May 28, 1885, she was married to Fred J.
Herre. At the time and place specified in the notice she submitted her
proof which was satisfactory to the local office and duplicate receipt
was issued her thercon June 29, 1885, and on March 6, 1886, she con-
veyed the premises to the said Kincaid. Now at the time of her mar-
riage she had resided upon the tract more than six months and had
fully complied with the law both as to residence and cultivation of the
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land, and nothing remained but for her to await the arrival of the day
appointed for the submission of her final proof in support of her entry.
That she acted in perfect good faith is unquestioned as it is made to
appear by affidavit that she consulted those in whom she trusted and
believed competent to advise her as to the effect her marriage would
have upon her entry and when informed by them that under the cir-
cumstances it would not prejudice her claim she married as aforesaid.

1t strikes me that it would be a harsh rule, one which does not com-
mend itself to the equitable side of our nature and judgment to hold
that when this woman had fully satisfied the law and the rules of the
Department except remaining sole until after she had submitted her
final proof, that she has forfeited her right to enter this tract. Suach a
rule is in restraint of marr.age which neither law nor equity favors.
T think the facts in this ease are clearly within the ruling made in the
the case of Mary E. Funk (9 L. D., 215), wherein it was held that the
board of equitable adjudication may confirm a pre-emption entry. in
the absence of an adverse claim, where a single woman after settle-
ment, filing, due inhabitancy, and improvement, marries prior to final
proof, but after published notice of intention to submit the same.

Said entry will, therefore, be submitted to said board. The decision
appealed from is aceordingly modified.

RAILROAD GRANT—MAIL STATION.
SHOWELL ». CENTRAL Paciric R. R. Co.

The status of Iand at date of definite location determines whether it is subject to
the grant.

Under the act of June 21, 1860, the occupaney of publie land for a mail station does
not form the basis of a pre-emption privilege.

Secretary Noble to the Commissioner of the General Land Office, February
17, 1890.

This case involves the W. % of SW. 4, NE. } of SW. } and SW. } of
NW. 4, Sec.11, T. 14 N, R. 9 W., Salt Lake City district, Utah Terri-
tory, which land is within the limifs of the grant to the Central Pacifie
Railroad Company, the line-of whose road opposite said tract was
‘ definitely fixed” October 20, 1863.

June 9, 1887, Edward J. Showell applied to make homestead entry
on said land, and, due notice having been given said Showell and the
company, a hearing was ordered and held by the local officers, July 8,
1887, to determine whether the land, being within the limits of the
grant, was for any reason excepted therefrom and subject to Showell’s
application. The testimony taken at the hearing shows, that the land
was first oceupied in 1866 as a stage station by Wells, Fargo and Co.,
mail contractors and carriers, whose improvements thereon for the pur-
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poses of such station consisted of a “ dwelling, barn capable of stabling
eight horses, stock-yard and corral;” that, February 24, 1869, said
Wells, Fargo and Co., for a consideration of $100.00, sold and conveyed

toone James Shirley, said ¢ stage station . . . . . together with
the house, barn, corrals and other improvements pertaining thereto,
and also all their right, title and interest . . . . . inand to any

land claim appurtenant to said station ;7 that Shirley in 1875 sold to
the claimant’s mother, and the land has been in the possession of said
parties continuously until 1877, since when the claimant has held it.

At the date when the railroad company’s rights attached by the
definite location of its line of road, October 21, 1868, the land was held
by said Wells, Fargo and Co., mail carriers and contractors, as a stage
station, and their only claim to it was based upon their oceupaney and
use of it as such station. The original grant to the company was made
July 1, 1862 (12 Stat., 489), and enlarged July 2, 1864 (13 Stat., 356),
and embraced every alternate section designated by odd numbers within
certain limits “not sold, reserved, or otherwise disposed of by the
United States, and to which a pre-emption or homestead claim may not
have attached, at the time the line of the road is definitely fixed.” No
provision is made for indemnity in ease any of the designated lands fall
within any of said exceptions.

At the hearing the local officers found in favor of the claimant and
your office by decision of August 27, 1888, (from which this appeal is
taken,) concurred in said finding, on the ground that the claim of Wells,
Fargo and Co. was such a * pre-emption claim?” as excepted the land
from the grant, by virtue of the act of March 3, 1855 (10 Stat., 684), in
the third proviso to the first section of which it is enacted:

That each contractor engaged, or to be engaged, in carrying the mails through any
of the Territories west of the Mississippi shall have the privilege of oceupying sta-
tions . . .. and shall have a pre-emption right therein, when the same shall be

brought into market, to the extent of six hundred and forty acres, to be taken contig-
uously and to include his improvements.

This provision of said act, however, had been repealed long before
Wells, Fargo and Co. established said stage station, by the second sec-
tion of the act of June 21, 1860 (12 Stat., 70), which provides:

That no rights from and after the passage of this act, shall aecrue under the pro-
visions of the aforesaid act of third March, 1855, which provisions are hereby repealed,
saving all rights heretofore acquired.

Said section two then authorizes the Secretary of the Interior
upon the application of the Post Master General, to reserve as mail stations, for the
use and occupaney of mail contractors during the existence of their contracts, a quan-
tity of public lands, not exceeding the area of one section at any and all such locali-
ties as in his judgment are deemed necessary and advisable . . . . , which lands thus

reserved as stations shall be held as permanent mail service reservations, not subject
to the operation of any existing pre-emption or other general land laws.

The third section then provides for the sale at public auction, under
the direction of the Secretary of the Interior, of any of said lands, the
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reservation of which as such stations has been abandoned by the Post
Master General, and that ¢ all laws, or parts of laws, heretofore passed,
granting the pre-emption privilege to mail contractors, be and the same
are hereby repealed.”

‘When Wells, Fargo and Co. established said station in 1866, the
“pre-emptive privilege” granted to mail contractors as such by the act
of 1855 no longer existed, and it does not appear that the land in con-
troversy had been reserved as a mail station by the Secretary of the
Interior on the application of the Post Master General, as provided for

in the second section of the act of June 21, 1860. ,
' The rights of the railroad company are determined by the status of
the land at the point of time when the grant attaches. When the grant
to the Central Pacific Railroad Company attached in the present case
(October 21, 1868), the claim of Wells, Fargo and Co. as mail contract-
ors was not such as to except the land therefrom, and it does not appear
that it fell within any of the exceptions named in the granting act.

It follows, that the land, having passed to the company under its
grant, the application of Showell, June 9, 1887, to enter it as a home-
stead should have been denied. The decision of your office is reversed.

-

PRACTICE—EVIDENCE—DESERT LAND ENTRY.

Roors v. EMERSON.

Irregularity in the submission of testimony can not be urged on appeal by one who
after such objection proceeds with the frial and submits testimony on his own
behalf. . '

Land that without irrigation will produce grass in paying quantities is not subject
to desert entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 17, 1890.

This case involves the SE. % of SW. 1 and NW. % of SE. {, Sec. 28,
T. 32 N., R. 75 W., Cheyenne district, Wyoming Territory, which are,
with other lands, covered by the desert land entry, No. 1259, of Horuce
W. Emerson, made January 21, 1884,

On January 26, 1885, about a year subsequent to said desert land
entry, George H. Roots filed an affidavit, setting forth ¢ that he was an
applicant under the homestead laws for entry of” a certain tract of
land embracing said forty acre tracts above described; ¢ that the
greater portion of said land lay along Big Box Elder creek and was
susceptible of cultivation without irrigation ; that hay and grass could
be produced on said land, and along said stream there was a growth of
large cottonwood and box elder timber; and that he had settled upon
gaid ¥ tract embraced in his homestead application ¢ on or about Feb-
ruary 25, 1884, had built a dwelling and made other valuable improve-
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ments thereon, and had resided théreon ever since.” Thereupon notice of
contest was issued and served upon Emerson, “setting the hearingbefore
thelocal officers at Cheyenne on December 30,1885, and directing the par-
ties to appear before a duly authorized commissioner at Fort Fetterman,
and furnish testimony, November 30, 1885.” It having been learned
that the commissioner named in said notice would be absent on Novem-
ber 30, 1885, and the commission as notary public of the party substi-
tuted having expired before that day, one Samuel Slaymaker, a justice
of the peace, was, by written' stipulation of the parties, authorized to
take the testimony at his office, in Fort Fetterman, on December 5,
1885, Pursuant to said stipulation, the parties appeared in person and
by attorney at the time and place named and testimony was taken. On
December 30, 1885, the day designated in the notice for the hearing be-
fore the local officers, Roots (contestant) applied to examine as wit-
nesses in his behalf said Slaymaker (whohad taken the testimony under
the stipulation of the parties) and two others. To this Emerson (con-
testee) objected, on the ground * that the testimony had been closed on
the part of the contestee before said Slaymaker, and especially because
the witnesses offered were present at the takin g of the testimony.”
This objection was overruled by the local officers, and Emerson there-
upon duly exeepted to said ruling, and, also, to the taking of the testi-
mony of each witness as called. Said witnesses were, however, cross-
examined by Emerson. After said testimony had been taken by the
local officers, Emerson filed a motion to ¢ strike it out,” ¢ for the reason
that the notice of hearing required the testimony in the case to be taken
before an officer away from the land office,” and this motion was also
overruled. The case was then * continued by consent until such time
as counsel should agree upon for further hearing,” and J uly 24, 1886,
having been agreed upon by them, the hearing was on that day resumed
before the local officers, by Emerson (contestee) introdueing and exam-
ining witnesses in rebuttal of the testimony taken December 30, 1885,
before the local officers. The takingof testimony was thereupon closed,
and the local officers on the evidence adduced before them, in connec-
tion with that taken before Slaymaker, found that said forty acre tracts,
as to which the entries conflicted, < embraced a considerable quantity of
land not subject to entry under the desert land act,” and recommended
that the desert land entry of Emerson ¢ be canceled” as to  said sub-
divisions.”

From this decision Emerson appealed, and your office, by decision of
September 5, 1888, held that the local officers erred in overraling his
objection to the introduction of evidence by Roots before themn, Decem-
ber 30, 1885, and refusing to consider any testimony except that taken
before Slaymaker, found thereon that the allegations of the affidavit of
contest were not sustained. The case is now before this Department
on appeal by Roots from your office decision.

The testimony of Slaymaker for the contestant could not be taken by
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himself, but, conceding that the local officers erred in taking the testi-
mony of the other witnesses introduced before them December30, 1885,
this was such an error or irregularity as the party against whom it was-
committed might waive. ¢ Illegality in a proceeding by which jurisdic-
tion is to be obtained is in no case waived,” where the objection of the
defendant having been overruled, he “is thereby compelled to answer ”
(Harkness v. Hyde, 98 U. 8., 479 ; Milne v. Dowling, 4 L. D., 378) ; but
the error under consideration is not of that character. By cross-exam-
" ining the witnesses, consenfing to a continuance to a day to be agreed
upon, and by subsequently agreeing upon a day and himself on that
day taking testimony in rebuttal of that to which he had objected, thé
injury (if any) resulting to him from the error was cured, and he must
be held to have waived, or to be estopped from further insisting upon,
his objection.

Considering the testimony taken before the local officers in connection
with that originally taken, I concur in the finding of the local officers.
I am of the opinion said testimony shows that Box Elder creek runs
through said forty acre tracts (see circular, June 27,1887, Sec. 1, 5 L.
D., 708), and the overflow thereupon and rains at certain seasons in this
particular locality are sufficient to cause said tracts to produce in usual
seasons, without artificial irrigation, hay in paying quantities. The
witnesses for contestant testify positively that about thirty-nine acres
of said two forties will produce from a half to a ton per acre of hay of
the value of about fifteen dollars per ton, and in 1884 there was cut on
about twenty-four acres of said forties sixteen tons of hay. (Freeman
». Lind, 8 L. D.,163.)

As stated by the local officers, the testimony of contestee’s witnesses.
in rebuttal is for the most part negative—as, for example, that they did
not know that hay was cut on the land in 1884,

The decision of your office is reversed, and it is directed that the
desert land entry of Emerson be canceled as to said two forty acre
traets.

WATER RIGHTS-RESERVATION.
HUERFANO VALLEY DiToH AND RESERVOIR Co.
Sections 2339 and 2340 of the Revised Statutes do not authorize the Department to

reserve land for the construction of a reservoir.
Seeretary Noble to the Commissioner of the General Land Office, February
12, 1890. /

I have before me the appeal of the Huerfano Valley Ditch and Res-
ervoir Company from your office decision of January 15, 1889, denying
its petition that the E. 3§ SE. 4, NE. 1 SE. , Sec.11, W.3 NE.4, W. 3
SE. 1, and the W. § Sec. 12, T. 22 8., R. 63 W, Pueblo district, Colorado,
be reserved from entry and filing in order that they may construct
thereon a reservoir.



172 DECISIONS RELATING TO THE PUBLIC LANDS.

- By its said petition the said company claims to be “a corporation
duly organized and existing under the laws of the State of Colorado,
having the right and authority to build and maintain a diteh and res-
ervoir for the purpose of irrigation in the county of Pueblo and State
of Colorado; thata part of the irrigation works which it is thus author-
ized to construct is to consist of a reservoir located upon the above de-
seribed tracts of public land; that “said land so included in said
reservoir is not capable of cultivation, execept by means of water con-
veyed through your petitioner’s diteh, and is of very little value unless
said diteh shall be constructed ; ” that “the construction of said diteh
and reservoir will render a large tract of the public domain valuable
for agricultural purposes, which otherwise could not be cultivated,
owing to its distance from water and the difficulty of condueting water
to it” Upon these grounds the petitioner ¢ prays that the portion of
the public domain included within the boundaries of said reservoir may
be reserved from entry by settlers and may be marked upon the plats
of your office, as reserved, under the provisions of sections 2339 and
2340, of the Revised Statutes.”

_ Your office, by the decision complained of, rejected this petition on
the following ground :—

Neither of these sections contemplates the reservation of land for the purpose of
coustructing ditehes or reservoirs, and, while a company organized under the laws of
the State has the right of way over the public land to construct such ditehes and res-
ervoirs, they must do so without injury to actual prior settlers on the land, or be
liable to the party injured for such injury or damage. There being no authority of
law for a reservation for the purpose named, I must decline to.grant the petition.

In this eonclusion I concur.

The sections relied upon by the petitioner, read as follows.—

SEc. 2339, Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and the
same are recognized and acknowledged by the local customs, laws, and $he decisions
of courts, the possessors and owners of such vested rights shall be maintained and
protected in the same ; and the right of way for the construction of ditches and canals
for the purposes herein specified is acknowledged and confirmed; but whenever any
person, in the construction of any ditch or canal, injures or damages the possession
-of any settler on the public domain, the party committing such injury or damage
#hall be liable to the party injured for such injury or damage.

SEc. 2340. All patents granted, or pre-emption or homesteads allowed, shall be
subjeet to any vested and accrued water-rights, or rights to ditches and reservoirs
used in connection with such water-rights, as may have Dbeen acquired under or rec-
ognized by the preceding section.

The language of these enactments does not expressly. anthorize the
“reservation” of public lands in anticipation of the building of a reser-
voir, and no construction giving it that effect seems ever to have been
made. ’

Your said office decision is accordingly affirmed.
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MINING CLAIM—LOCAL REGULATIONS—AMENDED SURVEY.
WaLTER O. CHILDS.

The defect in a mining claim caused by non-compliance with distriet regulations, in
the matter of the width of the location, and record notice of such location, is
cured by a formal annnlment of said regulations prior to the allowanece of the
entry.

An amended survey may be allowed, where, through an error of the deputy surveyor,
the connecting line is incorrectly located, but the claim is sufficiently identified
by the description given, and good faith is apparent. ‘

When such amended survey is tiled, showing the connecting line actually run upon
the ground, the entry may be referred to the board of eguitable adjudieation,

Secretary Noble to the Commissioner of the General Land Office, Lebruary
12, 1890.

The claim of Walter C. Childs upon the Stoetzer Quartz Mine, Glen-
coe mining distriet Calaveras County, California, is located in section
19, T. 6 N., R. 13 E., M. D. M., Sacramento land district. Said clainx
is based upon a “relocation ” for one thousand five hundred by six hun-
dred feet made by one A. Lasey, in January 1881. Childs purchased
this relocation in October, 1881, and November 9, 1882, filed in the locat
office an application for patent for the same.

On December 7, 1883, a judgment sustaining the adverse claim of
Henry Krebs, jr., transferee of James Kane for one hundred and thirty
feet along the western end of the said Stoetzer vein or lode by one hun-
dred and fifty feet on each side thereof, was rendered by the superior
court of Calaveras county.

On December 28, 1883, a protest (not swore to) signed “ Henry Krebs,
jr., by William Crosby his attorney ” against the issuance of said patent
to Childs, was filed in the local office. This protest set out that Krebs
was the owner of one thousand one hundred linear feet along the said
«“Stoetzer” vein with a width of one hundred and fifty feet on each side
thereof and that his right to such one thousand one hundred feet ¢ ac-
crued after said Childs’ sixty days of publication herein expired.”

It was further alleged in said protest that the ¢location under which:
Childs’ “soletitle . . . . . is derived” is void. 1nsupport of this allega-
tion reference is had to certain findings of fact and conclusions of law
by the said court as shown by the judgment roll filed in support of the
said adverse claim of Krebs for one hundred and thirty feet along the
west end of the vein by one hundred and fifty feet on each side thereof.

Said findings and conclusions were to the effect inter alia that the
laws and regulations of the Glencoe mining district were in force at the
date of said judgment ; that under such laws, a mining location in said
district was limited to one hundred and fifty feet on each side of the
middle of the vein or lode; thaf the “notice of location” posted by
Lasey, under whom as aforesaid Childs’ claims, has never been recorded
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with the mining recorder-provided for said district, and that “said
Lasey’s location made as aforesaid was void.”

‘No acticn upon said protest was taken by the local office,

The survey of Childs having been April 28, 1844, amended (as stated
by your office) so as ‘ to exclude therefrom a portion, one hundred and
thirty feet in length, at the west end of the claim embracing the ground
awarded to the adverse claimant,” the local officers on May 22, 1884,
allowed mineral entry No. 969 in favor of Childs for his claim as
-amended.

The said Krebs alleging that Childs has failed to comply with the
law, appealed to your office from the action of the local office in allow-
ing the latter’s entry.

After an examination of the papers filed with said entry your office
-on June 11, 1888, held the protest mentioned to be irregular in that it
was not sworn to by Krebs, but found the entry of Childs to be void as
‘to the excess of the width allowed by the said regulations of the Glencoe
district and required the same to be so amended “ as to exclude the
ground in excess of one hundred and fifty feet on each side of the vein
or lode.” »

It further appearing that an error had been made in the line connect-
ing the claim of Childs with a corner of the public survey ‘ whereby
the position of the claim as published and as applied for differ materi-
-ally from that as it actunally exists on the ground,” your office by the
same decision required “ the claimant after the survey has been prop-
-erly amended as to the width of the eclaim and as to the connection
with a corner of the public survey, to publish under the direction of
the register a supplemental notice of his application for patent for the
-statutory period.”

Thereupon Childs by his attorneys filed a motion asking a review of
your said office decision. With the said motion was filed a certificate
by the county recorder of Calaveras county, showing that at a meeting
-of the miners of Glencoe mining district, held March 10, 1884, the of-
fice of local recorder of said district was abolished and that all district
mining laws not in conformity with the general mining laws of the
United States were abolished, and that the local records were ordered
-sent to the county recorder, and that the records of said mining dis-
trict were in the possession of the county recorder in whose office was
recorded a copy of the proceedings of the above meeting. An affidavit
by one Gillespy was.also filed in support of said motion. This affidavit
* -set out that in 1881 and prior to the Stoetzer location, he (Gillespy)
had, with others ¢ who has for years resided in the district” made sev-
eral quartz locations of the full legal dimensions of fifteen hundred by
six hundred feet; that no reference was had to any local laws which
were then and up to the date of their formal abolishment practically
-obsolete and that it was the custom ¢ to send all location notices to San
-Andreas (the county.seat) for recording instead of recording locally.”
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The said motion for review was denied by your office decision of
September 27, 1887. The appeal of Childs from both of the said de-
cisions of your office brings the case here. ‘

No appeal has been taken by the said Krebs from the stated finding
of your office that his protest was irregular.

The claim set up by Krebs in said protest has therefore not been con-
sidered.

Together with their argnment for the appellant counsel file, the affi-
davit of seven persons to the effect that they are and have been for
years residents of the Glencoe mining district; that they are practical
miners and acquainted with the laws and regulations of said district;
that since the “ mininglaw of May 10, 1872, came into force no attention
has been paid to any locallaw. . . . . andall mining claims located
since were for fifteen hundred feet in length along the lode with surfuce
ground adjoining six hundred feet in width.”

Thus it appears that the affidavits filed as stated to show that the.
mining laws and regulations of the Glencoe district had fallen into dis-
use, are in conflict with the said finding of the court that such laws
and regulations were in force at the date of the judgment (December 7,
1883) referred to. This, however, is not material. Any defect in the
claim caused by non-compliance with the district regulations, either
through excessive width of location or failure to locally record the notice
thereof, was cured by the formal annulment of the said local laws, prior
t0 the entry of Childs. The claim of Krebs for eleven hundred linear
feet etc., being as stated eliminated from the ecase and no other adverse
claim having intervened I can see no reason for disturbing the entry as

allowed by the local office.

" Tt is true that the court held the location upon which said entry is
based to be void. But that part of the said location which was in-
volved in the controversy wherein such conclusion was reached has
been excluded from appellant’s claim by the amended survey thereto-
fore mentioned. The claim as it now stands was not before the court
" at the time of its conclusion that said * location” was void and was not
affected by the judgment rendered. Moreover the ¢ conclusion” that
said location was void was based upon the non-observance of the said
local laws. These laws having been repealed prior to the entry of
Ohilds, it is unnecessary for me to discuss the effect of such coneclusion.

In view of the foregoing I can see no occasion for reforming the
boundaries of the claim as now presented.

The action of your office in requiring the amendment of Childs’ claim
50 as to exclude the ground in excess of one hundred and fifty feet on
each side of the vein or lode, is accordingly reversed.

The error in the line connecting the appellant’s claim with the public
survey is apparently shown by a report dated January 25, 1884, and
sworn to by A. Lasey, U. S. D. M. surveyor. This report is annexed
to the appellant’s letter of the same date to your office asking an offi-
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cial correction of the lines connecting this and other adjacent claims
owned by him (Childs) with the public survey.

The field notes and diagram comprised in said report, show the course
" and distance of the line connecting the ¢ initial ¥ point . e., the centre
of the western end line of the claimant’s first survey with said quarter
section eorner, were in Childs’ application for patent erroneously stated
as south 470 K., 14.75 chains, and that the same should have been south
370 E., 17.56 chains.

It appears, however, that all the proceedings prior to entry had ref-
erence to the ground now claimed and sought to be patented ; that the
plats-and notice were posted upon the claim as defined by the improve-
ments and corner monuments and that (it having been adversed) the
location of the claim was sufficiently accurately established and identi.
fied by the description given.

The good faith of the entryman has not been questioned and the error
» in running the said connecting line was made by a deputy mineral sur-
veyor, a government officer.

The locus of the claim having thus been sufficiently shown, I can see
no reason in the premises for new publication posting, and proof. _

The case at bar is similar to that of the Veta Grand Lode (6 L. D,,
718). In that case as in this the line connecting the claim with the
public surveys was, through the error of the deputy mineral surveyor,
incorrectly located but the claim involved was sufficiently identified by
the description given and good faith wis apparent.

From the record before me it further appears that (asin the case cited)
a connection between the public surveys and the entryman’s amended
survey ¢ was not established by actual measurement on the ground.”

In accordance, therefore, with the ruling in the case cited, the entry-
man should be allowed say ninety days from notice hereof within which
to furnish an amended survey showing said connecting line actually
run upon the surface of the ground and an application for reference of
the entry to the board of equitable adjudication.

The decision appealed from is accordingly modified and your office
will be governed by the foregoing in the disposition of the case.

RAILROAD G]iANT——I‘NDEMNITY' SELECTION.
Towa RAILROAD LAND Co. v. ERTEL.

Under-the act of June 2, 1864, the right of the company to even sections within the
six mile limits of the grant of May 15, 1856, does not attach until selection, and
the right of selection can not be exercised until after definite location of the
modified line of road.

Secretary Noble to the Commissioner of the General Land Office, February
17, 1890.

This is an appeal filed by the Iowa Railroad Land Oompa,ny, sue-
cessors in interest of the Cedar Rapids and Missouri River Railroad
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Company, from the decision of your office of May 2, 1888, rejecting the
claim of said company to the W.  SW. % Sec. 6 T 84, R 43 W, Des
Moines, Towa,

The act of Congress of May 15, 1856 (11 Stat., 9) made a grant of _
lands to the State of Iowa to aid in the building of four principal roads
in said State. One of the roads provided for was * from Lyons City
northwesterly to a point of intersection with the main line of the Iowa,
Central Air Line Railroad, near Maquoketa thence on said main line.
running as near as practicable to the 42d parallel across said State to
the Missouri River.” The grant was of every alternate section of land
designated by odd numbers for six sections in width on each side of
each of said roads,” with a provision for selecting indemnity lands
within fifteen miles of said road in lieu of such odd sections within the
six mile limit, as the United States may have sold, or to which pre-emp-
tion rights may have attached at date of definite location. The grant
for this road was conferred by the State upon the Iowa Central Air
Line Railroad Company, which located its road so as to touch the Mis-
souri river at a point near the town of Onawa, in Monona county. The
map of definite location was filed in the General Land Office October
13, 1856, and embraced within its limits the land in controversy. This
company failed to construct the road, and the State thereupon resumed
control of the grant and subsequently conferred it upon the Cedar
Rapids and Missouri River Railroad Company.

This company having constructed the road west of Cedar Rapids on
the designated line as far as the town of Nevada, a distance of one
hundred miles, and it having become apparent that a better line to
the Missouri River could be had from the point to which the road
had been constructed, the act of June 2, 1864 (13 Stat., 95) authorized
the Cedar Rapids and Missouri Railroad Company ¢ to modify or change
the location of the uncompleted portion of its line as shown by the
map thereof now on file in the General Land Office of the United States,
80 as to secure a better and more expeditious line to the Missouri River,
and to a connection with the Towa branch of the Union Pacific Rail-
road,” and provides that said company “shall be entitled, for such
modiﬁed line, ¢o the same lands, and to the same amount of lands per
mile as originally granted to aid in the construection of its main line,
subject to the conditions and forfeiture mentioned in the original grant,
and, for the said purpose, right of way through the public lands of the
Umted States, is hereby granted to said company.”

The act further provided that whenever the modified line shall have
been established, or the connecting line located, and the map of defi-
nite location of the modified line and connecting branch filed in the
General Land Office—

The Secretary of the Interior shall reserve and cause to be certified and conveyed to said
company from time to time, as the work progresses on the main line, out of any
public lands now belonging to the United States, not sold, reserved, or otherwise

14639—voL 10——12
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disposed of, or to which a pre-emption right or right of homestead settlement has
not attached, and on which a bonra fide settlement and improvement has not been
made under color of title derived from the United States or from the State of Iowa,
within fifteen miles of the original main line an amount of land equal to that orig-
inally authorized to be granted to aid in the construction of the said road by the act
to which this is an amendment. And if the amount of land per mile granted, or in-
tended to be granted by the original act, to aid in the construction of said railroad,
shall not be found within the limits of the fifteen miles therein prescribed, then such
selection may be made along said modified line and connecting branch within twenty
miles thereof. ’

In the case of Cedar Rapids Railroad Uompanj v, Herring (110 U. 8.,
27) the court in construing this act said that the purpose of the enact-
ment was—

To authorize the company to change the location of its road yet to be constructed
west of Cedar Rapids for its convenience. . . . . . To adjust the amount of
l1ands; to which the company would be entitled under this new order of things, and
to enlarge the source from which selections might be made for the loss of that not
found in place.

The quantity of the grant was to be determined by the length of the
modified line as consfructed, but to satisfy this quantity the company
is entitled to all the odd sections within the six mile limit of the line as
originally located, which had not been sold or to which the right of pre-
emption had not attached when the line of road was definitely fixed, so
far as may be necessary to supply the quantity to which the company
is entitled for the constructed line, and in lieu of the odd sections within
said limits previously disposed of or to which the right of pre-emp-
tion had attached at the date of definite location, and to satisfy the
deficiency in quantity, the company is entitled to select first from all
the lands within the fifteen mile limits of the original line,
and if the amount of land per mile granted or intended to be granted by the original
act to aid in the construction of said railroad shall not be found within the limits of

the fifteen miles therein preseribed, then such selections may be made along said
modified line and connecting branch within twenty miles thereof.

This grant has been so clearly construed by the supreme courtin the
case of the Cedar Rapids and Missouri Rivér R. R. Co., v. Herring, su-
pra, and in the case of the Iowa R.R. Land Company (9 L. D., 370),
that there can be no doubt as to the source from which selections can
be made or as to the time when the company’s right attached to any
particular or specified tract of land. The ruling of the supreme court
in the case above cited is that the odd sections within the six mile limit
of the old line became vested in the State for the benefit of the road
when that line was definitely located and they became part of the new
grant to the Cedar Rapids and Missouri River R. R. Co.; but as to
lands to be selected in lien of those which had been sold, reserved or
otherwise disposed of etc., the court say—*¢ These latter, unlike the odd
pumbers within the six mile limit, are not ascertained and made spe-
cific by the protraction of the estabhbhed line through the maps of the
publiclands. They are not, and can not be specific until the grantees’
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right of selection has been exercised.” Again—¢ It is only when the
line and route of the roads are definitely fixed that any right of selec-
tion exists.” With reference to the source from which these selections
are to be made, the court say that the act of June 2, 1864, enlarged the
grant ¢ by declaring that all the sections within the fifteen mile limit
shall be subject to such selection on the same terms on which only alter-
nate sections could previously be selected; and if this limit, which
had exclusive reference to the line first located, did not satisfy the grant,
then selection could be made within twenty miles of the new line.”

The tract in controversy is an even section within the six-mile limit
" of the original line as shown by map of definite location filed October
13, 1856, and hence nnder the ruling of the supreme cdurt above re-
ferred to; the right of the company did not attach until after selection
had been made, and no right of selection could be exercised until the
modified line was definitely located.

Samuel C. King made homestead entry of the tract August 17, 1866,
which was cahceled February 25, 1868. Wentel Ertel the appellee,
made homestead entry on the same tract March 3, 1868, upon which
final certificate issued February 18, 1875, The railroad company se- -
lected the land Mareh 16, 1876. Your office by decision of August 13,
1880, rejected the claim of Ertel upon the ground that the right of the
eompany attached June 2, 1864, the date of the graut, but the entry
was allowed to stand to awaitthe adjustment of the railroad grant, and
was intact upon the records when your office by decision of May 2, 1888,
took up the case, revoked the decision of August 13, 1880, rejected the
claim of the company, and directed that if the decision should become
final further action will be taken upon the entry of Ertel looking to its
final disposal. From this action the company appealed alleging the
following grounds of error:

1. In reviewing, reconsidering, and revoking his predecessors decision of Oetober
13, 1880.

2. In not finding and holding that said land was vaecant at the date the right of
said railroad company attached, and also at the date of the withdrawal for its
benefit.

3. In not finding and holding that the entries of King and Ertel in said declslon
referred to were illegal and void.

4. In finding and holding that the case is ruled or governed adversely to the ri ghts
of this appellant by anything contained in the decision in Railroad Company ». Her-
ring «f al., 110 U. 8., 27.

5. In rejecting the claim of the railroad company to said land.

‘Whether Commissioner Stockslager had or had not jurisdiction and
authority to revoke the decision of Commissioner Williamson, of August
13, 1880, is immaterial, as the case is now before the Department on ap-
peal, and the act of March 3, 1887 directs the Secretary tore-adjudicate
all eases where an entry has been erroneously canceled on account of any
railroad grant or withdrawal of lands from market, and to re-instate such
settler in all his rights.
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The remaining grounds present the question whether the rights of
the railroad company attached to this particylar tract prior to the
entry of Ertel.

The act of June 2, 1864, provided that whenever the modified line
“gshall have been established, or such connecting line located,” the
company “ shall file in the General Land Office of the United States a
map definitely showingsuch modified line, and such eonnecting branch,”
and thereupon the Secretary shall reserve the publie lands on the main
line within the fifteen mile limit of the original main line not sold ete.,
¢ or to which a pre-emption right or right of homestead settlement had

“not attached.” While part of the line was located in 1865, the map of
definite location of the entire line was not filed until December 1, 1867.
Until this entire line was established and the map showing such defi-
nite location was filed in the General Land Office, there was no author-
ity in the Secretary to withdraw- these lands because the direction in
the act—that when the line is established and definitely located the
Secretary shall reserve the lands—is an implied probibition against the
power to withdraw .or reserve them before that time, and the with-
drawal of the Secretary when properly made could not operate upon
land to which a homestead right had attached, but such lands were
expressly excluded therefrom by the terms of the act.

This case is directly ruled and governed by the decision of the su-
preme court in the case of Cedar Rapids and Missouri River R. R. Co.,
». Herring, supra, in which the court say—

It was during this delay of three years and a half that the entries were made under
which defendants hold the land and aequired the legal title, except in a single in-
stance, made January 4th, 1868, before any action of the Secretary could be had to
withdraw the lands, and it was not until March 16th, 1876, that any of the lands in
controversy were selected by the company; an average of ten years after the rights
of defendants had vested. We are of opinion that the defendants had the right to
de this in regard to any but the odd sections within the six mile limit; that there
was no contract between the United States and plaintiff which forbade it. No right
existed in plaintiff to all these lands, or to any specific sections of them, during this.
period. No obligation of the government to withdraw them from sale arose until
plaintiff filed a map, definitely showing the entire line of its road, in the General
Land Office.

The entry of King, made Augnst 17, 1866, excepted this tract from
any withdrawal that may have been made, and the entry of Ertel hav-
ing been made prior to the selection by the company, his right was su-
perior to that of the company, and your decision is therefore affirmed.
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PRACTICE—AFFIDAVIT OF CONTEST—-AMENDMENT.
HARTLEY ». YOUNG.

An affidavit of contest must show the continuance of the default alleged ; but leave
to amend may be given where the complaint is defective in this particular.

An objection to an affidavit of contest is not waived by going to trial after such ob-
Jjection is overruled. .

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 17, 1890.

I have considered the appeal of Charles P. Hartley from the decision
of your office dated Angust 31, 1888, in the case of said Hartley ». Will-
iam O. H. Young, involving the latter’s timber culture entry No. 453,
Boise City land district, Idaho.

On January 10, 1883, Young made said timber culture entry for the

- E.} NE.} and SW.{ NE.} NW. } SE. 1 of section 22, T. 4 N, R. 3 W.,
in said distriet; and on August 23rd same year, he personally appeared
at the local ofﬁee and filed a relinquishment to the NW. £ SE. % of said
tract.

On April 30, 1886, E[a,rtley initiated a contest against said entry al-
leging as follows, viz:

That the s:id William C. H. Young did not plow, nor break, nor canse to be
plowed or broken three and three-fourths acres of the said tract during the first
year as required by law; that daring the second year he did not cultivate to crop or
otherwise three and three-fourths acres of that said tract as required by law nor any
part thereof; that during the third year he did not cultivate to crop or otherwise
three and three-fourths acres of the said tract as required by law, nor plant to trees,
seeds, or cuttings three and three-fourths acres of said tract as required by law; that
he did not properly care for and protect trees, seeds and euttings planted upon the
said tract of land as required by law, and that there were no trees, seeds or cuttings
growing upon said tract of land asrequired by Iaw on the 10th day of January 1886,
as required by IaW

A hearmg was ordered and set for June 7, 1886, at which time both
appeared in person and by their respective counsel. Claimant moved to
dismiss the contest npon the ground

of insufficiency of affidavit and notice of contest. The notice does not claim to
contest for failure to comply with the timber culture aet at time of initiating
coutest, but claims there was a forfeiturd on the 10th day of January 1886. This con-
test was initiated by filing affidavit for contest and issuing notice thereof April 30,
1836.

The register and receiver overruled the motion on the ground ¢ that
non-compliance during the third year can not be cured,” whereupon
witnesses were sworn and testified on behalf of the respective parties
and the local officers found in favor of contestant and recommended the
cancellation of said entry.
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On September 13, 1886, claimant appedled allewmg the following
grounds of error, viz: |

1st. In overruling contestee’s motion to dismiss the contest.

2nd. In finding that the evidence was conflicting and contradictory
as to the plowing and planting. '

3rd. In finding that there was a non-compliance with the timber cult-
ure law by the contestee in the cultivation and protection of the tim-
ber.

On August 31, 1888, your office decided that the affidavit of contest
as also the notlce to the entryman, is defective, in not charging the
continuance of the alleged defaults up to the date of its filing (3 L. D.,
372),” and dismissed the proceedings had from the time of filing said
motion to dismiss ; but allowed coutestant thirty days in which to amend
his affidavit for contest if he desired to do so, otherwise his contest
should stand dismissed.

On November 3, 1888, contestant appealed to this Department, al-
leging the following specifications of error, viz:

1st. In requiring the amendment of Hartley’s contest affidavis.

2d. In holding that when the defendant goes to trial and submits testimony upon
the charges contained in a defective affidavit, he does not thereby waive objection o
such affidavit.

_The first objection is without merit. The contest affidavit was clearly
defective in that it failed to allege the continuance of the defaultcharged
up to the date of the making and filing thereof. Worthington ». Wat-
son (2 L. D., 301); Parker v. Castle (4 L. D., 84); Eddy v. England (6
L. D., 530).

The affidavit being thus defective, the most that could be accorded
the contestant was leave to amend.

The position taken by appellant in his second specification of error
can not be sustained. The entryman presented his objections to the
affidavit of contest at the first opportunity offered him and bas ever
since insisted upon the sufficiency of such objections. Those objections
were properly considered in your office, and the conclusion reached by
you is concurred in. I think, however, if the contestant elects to
amend his affidavit for contest within thirty days from notice of this
decision, that the case should be tried de novo, rather than from the
condition of the case at the time the motion to dismiss the contest was
filed. For the reasons herein given, the decision appealed from is af-
firmed with this modification.
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FINAL PROOF PROCEEDINGS—EQUITABLE ADJUDICATION.

FRANK L. MEASE. .

An entry allowed on final proof taken before an officer not authorized by statute to
act in such proceedings, may be seut to the board of equitable adjudication, if
said proof is otherwise regular.

In the absence of protest, or adverse claim, supplemental evidenece may be submitted
where final proof is found insufficient, and bad faith is not apparent.

Secretary Noble to the Commissioner of the General Land Office, February
' 17, 1890.

I have considered the appeal of Frank L. Mease from the decision of
your office, dated July 15, 1887, requiring him to make new proof, after
new publication, upon his pre-emption cash entry No. 13,074, of the SW.

1 of Sec. 26, T. 105 N., R. 161 W., Mitchell, Dakota, ]and district.

On April 11, 1887, vour office reJected the final proof made by said
Mease on October 11, 1884, because it was made before the probate
judge of Sanborn county, in which the land is situatéd, and required
the pre-emptor to furnish a new affidavit showing continuous residence
on his claim from the date of making proof to date of entry, and that
he did not alienate his land prior to date of entry.

The final proof was made as advertised, and shows that the pre-
emptor, a single man, was duly qnalified to make said entry; that he
settled upon said land on December 1, 1883, and continued to reside
thereon up to the date of his final proof ; that his improvements con-
sist of a house, well, and five acres of breaking, valued at $50. The
local officers approved the final proof, and on October 27, issued final

" certificates for the land.
On June 20, 1887, the local officers forwarded to your office the affida- -

_ vit of said Mease, duly corroborated, in which he swears ¢ that he con-
tinued his residence upon said tract, and did not alienate any part
thereof until after said entry became of record, October 27, 1884. 7 On
July 15, 1887, your office acknowledged the receipt of said affidavit,
and again required new proof and new publication, for the reason that
¢ the improvements are not deemed sufficient to show good faith.”

No question was raised by your office as to the good faith of the
claimant in its decision of April 11, 1887, and the objection, namely,
that the final proof was made before the probate judge, if that were all,
could be obviated by sending the entry to the board of equitable adja-
dication, under the appropriate rule. Sylvester Gardner (8 L. D. 483).

But your office decision of July 15, 1887, holds that the improvements
as shown by the final proof, “are not deemed sufficient to show good
faith on the part of claimant, and require new proof and new publica-
tion. No objection was made by your office, in its first decision as to
the sufficiency of the proof. There was no adverse claim and no pro-
test. It is true the improvements are meagre and no explanation is
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given therefor by the claimant. But it does not appear affirmatively
that he has acted in bad faith, and, while the proof does not warrant the
passing of said entry to patent, the elaimant, in my judgment, should
not be put to the expense of giving new publication, and since it does
not appear that he has acted in bad faith, claimant should be allowed
sixty days within which to file supplemental proof, showing full com-
pliance with the requirements of the law, Albert Taylor (10 L. D., 1).
‘When he has done this, it the supplemental proof together with the
proof already submitted, shall be satisfactory to your office, the entry
will be referred to the board of equitable adjudication for its consider-
ation. But if the pre-emptor fails to make such supplemental proof as
required, said entry will be again held for cancellation by your office.
The decision of your office is modified accordingly.

MINING CLAIM—EFFECT OF JUDICTAL PROCEEDINGS.
GEORGE H. SMITH ET AL. (ON REVIEW).*

A judgment favorable to the applicant, in judieial proceedings instituted by an ad-
verse claimant, is no bar o a subsequent investigation on behalf of the govern-
ment to determine whether said applicant has in fact complied with the law.

Secretary Noble to the Commissioner of the General Land Office, August
2, 1889, :

The attorneys for George H. Smith et al., have filed a motion for re-
view of departmental decision of November 9, 1888 (7 L. D., 415), or-
dering & hearing in the matter of their application No. 37, for the Bull
of the Woods lode and mill-site claim, lots 52 A, and 52 B, Bozeman,
Montana. ’

It seems the ground included in the mill-site was embraced in the land
applied for by occupants of Cooke City under the town-site laws. - These
claimants together with other mill-site claimants filed protest against
the allowance of the town-site application.

This question was considered by this Department and said protests
dismissed, October 31, 1885 (4 L. D., 212) under the rule then in force
“ that townsites may be located on mineral land and the townsite clajm-
ants will hold their claims subject to the rights of the mineral claim-
ants.” While that matter was pending before this Department, Smith,
et al., on May 15, 1885, made application for patent for their claim in.
cluding the mill-site. During the period of publication adverse claims
"were filed by the townsite claimants, and suits duly commenced there.
under. The local officers rejected the mineral application, and your
office sustained their action because the statute provides that when an

* This decision was recalled 1or further consideration, and released from such sus-
pension February 25, 1890,
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adverse claim is filed, ¢ all proceedings except the publication of notice
and making and filing of the affidavit thereof shall be stayed,” and for the
further reason that the evidence submitted by the applicants failed to
show that the application for the mill-site was made for the purposes
contemplated by the statute, and held for cancellation said application
in so far as it related to the mill site.

Before a decision of the case in this Department the supreme court
of Montana had decided the contest between the townsite claimants
and the mineral claimants as to the right of possession in favor of the
Jatter. It was then urged that this decision of the supreme court con-
clusively showed compliance on their part with the law; that said de-
cision was binding upon this Department, and that there was nothing

- then left but for it to issue a patent.

It was, however, held in the decision now sought to be reviewed,
that—

Those judgments were a finding as between these applicants and the adverse claim-
ants only, and are not binding upon the government in matters pending between it

and the applicants. These must be determined on evidence deemed satisfactory to
the land department,

and a hearing was ordered —

to fully test the questions of good faith and compliance with the law by these appli-
cants in the matters of use and occupancy of the mill-site.

The motion for review sets up that the applicants have complied with
all the requirements of law and have shown use and occupation of
the land for mining purposes. The proof of these things was, however,
found unsatisfactory and insufficient by your office and also by this De-
partment and I have no reason for arriving at a different conclusion. It
would require the presentation of most cogent and coneclusive reasons
to justify this Department in granting a motion for review of a decision
that did not finally pass upon the rights of the parties, but simply or-
dered a hearing in order that the facts might be more fully and clearly
presented. Itisindeed doubtful if a motion for review of such a decision
should ever be allowed. There is, however, in this case a question not
presented by the motion itself but contained in and made the very basis
of the argument filed, that seems to demand consideration.

It*is contended that the judgment of the supreme court in favor of
these applicants is made by the statute conclusive as to their rights to
a patent. Section 2326, upon which this contention is based, provides
that after judgment in such cases the successful party may file with the
register a certified copy of the judgment roll together with the certifi-
cate of the proper expenditure, and pay the receiver the purchase price
of said land— ‘
whereupon the whole proceedings and the judgment roll shall be certified by the
register to the Commissioner of the General Land Office and a patent shall issue there-

on for the claim, or such portion thereof as the applicant shall appear from the de-
cision of the court, to rightly possess. If it appears from the decision of the court
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that several parties are entitled to separate and different portions of the claim, each
party may pay for his portion of the elaim with the proper fees, and file the certifi-
cate and description by the surveyor general, wherenpon the register shall certify the
proceedings and judgment-roll to the Commissioner of the General Land Office as in
the preceding case, and patents shall issue to the several parties according to their
respective rights.

In support of their position the elaimants here cite the ease of Rich-
mond Mining Co. ». Rose et al., decided May 4, 1885 (114 U. 8., 576).
In that case an adverse claim had been presented and suit begun in
1873. In September 1876 the applicants for patent presented to the
loeal land officers a certificate of the clerk of the court where said
suit was instituted to the effect that said case had not been placed on
the trial calendar and that no proceedings had therein sinee March 1874
to date of said certificate. The local officers holding this to be suffi-
cient evidence that the adverse claim had been waived, prepared the
necessary papers and your office issued patent thereon. In consider-
ing the question as to whether the land department had a right, in
the absence of a formal determination of the case by the court, to
decide that the adverse claim had been waived and resume action
in the case, it was said:

Looking at the scheme which this statute presents, and which relates solely to
securing patents for mining claims, it is apparent that the law intended, in every
instance where there was a possibility that one of these claims conflicted with
another, to give opportunity to have the conflict decided by a judicial tribunal
before the rights of the parties were foreclosed or embarrassed by the issue of a
patent to either claimant. The wisdom of this is apparent when we consider its
effect upon the value of the patent which is thereby rendered conclusive as to all
rights which could have been asserted in this proceeding, and that it enabled
this to be done in the form of an gction in a court of the vicinage, where the
witnesses could be produced, and a jury, largely of miners, could pass upon the
rights of the parties under instruction as to the law from the court.

It is in fnll accord with this purpose that the law should declare, as it does,
that when this contest is inaugurated the land officers should proceed no further
until the court has decided and that they shall then be governed by that decis-
ion; to which end a copy of the record is to be filed in their office. They have
no further act of judgment to exercise. If the eourt decides for one party or the
other the land department is bound by the decision. If it decides that neither
party has established a right to the wine or any part of it, this is equally bind-
ing as the case then stands. With all this these officers have no right'to inter-
fere. After the decision they are governed by it. Before the decision, once the
proceeding is initiated, their function is suspended. ‘

It will be noticed here that the only question to be decided was
as to the right of the land officers to assume jurisdietion while the
case was still pending in the courf. Any remarks made by the court
upon questions outside the one under consideration, and not neces-
sary to a decision in the case then before it may properly be con-
sidered obiter dicta and consequently not binding upon other courts
or this Department. The correctness of the proposition that the judg-
ment of the court as to the right of possession as between two claims
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ants in such cases is final and binding upoun this Department, has -
never been questioned. As to the conclusiveness of such a judg-
ment as to the right of the successful party to a patent, it is other-
wise. I do not find any case where it-has been held by this Depart-
ment that the decision of the court prevents an investigation by the
Department to determine whether the successful party has, in good
faith complied with all the requirements of law. In the case of the
Alice Placer Mine, decided by this Department January 9, 1336 (4
L. D., 314), this question was considered and quite fully discussed.
It was there said:

The judgment of the court is in the language of the law ¢ to determine the question
of the right of possession.” It does not go beyond that. When it has detdrmined
which of the parties litigant is eutitled to possession, its office is ended, but title to
patent is not yet established. ) .

In that case the action of your office ordering a further hearing was
approved. To hold that the judgment of the court is conclusive as to
the right of the successful party to a patent, would be to pass upon and
decide upon the rights of the government when it was not represented.
The viciousness of the rule here contended for and the ease with which
dishonest claimants would, under such a rule be able to perfect their
elaims without in good faith attempting to comply with the law, is ap-
parent, The judgment of the court here is based upon a statement of
facts agreed upon by the two claimants. The government was not a
party to such agreement, and yet it is to be bound by that statement
and is not to be allowed to investigate the matter to ascertain if such
facts really existed or whether the agreement was the result of a eol-
lusion between these parties. While there may be no circumstances
here indicating bad faith, yet it illustrates and makes apparent the fact
that such ruling would open wide the door for frand and corruption in
these claims. I do not believe the legislature intended such a thing, or
that this law properly construed so directs.

For the reasons herein set forth the motion for review is denied.

The attorney for Samuel B. Wyman, the claimant for this land under
the town-site claimants filed a motion to dismiss the motion for review
and also an argument against the allowance of said motion for review.
Wyman was not, however, considered as a party to this case at the
time the decision sought to be reviewed was rendered, his claims being
then treated as concluded by the judgment of the court against him.
He has made no objection to this treatment of his claim nor has he
taken any steps to become a party to the case: For these reasons his
motion and argument have not been considered in arriving at a conclu-
sion herein. '
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PRE-EMPTION-SECOND FILING.
C. 8. CurTIs,

The transmutation of a pre-emption filing to a homestead entry exhausts the pre-
emptive right.

A second filing is not permissible under the pre-emption law, although the first was
made for unoffered land, and prior to the adoption of the Revised Statutes.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 17, 1890,

I have considered the case of C. 8. Curtis on his appeal from your
office decision of October 20, 1888, holding for cancellation his pre-emp-
tion cash entry for SE. 4, NE. 1, Sec. 3 and 8. §, NW. %, Sec. 2, T. 3 N,
R. 22 W., Bloomington, Nebraska, land district.

1t appears from the record that claimant filed his declaratory state-
ment for said land October 20, 1884, alleging settlement on the 17th of
the same month, and his cash entry was made May 12, 1885,

In his final proof in answer to the interrogatory in regard to his hav-
ing made any former filing he said, «No, except as stated in afidavit
herewith filed and made part of this proof. In said affidavit he states
that,

In October, 1871, he filed on the E, 4, SW. £, and W. £, SE. £, See. 30, T. 4 N., R.
21 W, in Furniss county, Nebraska, and he lived on said land under said filing for
about three or four months and then he made homestead entry for the same tract of
land, and made proof on said land under said homestead entry under a five years’
residence,

- And affiant further says in making proof on said hemestead entry, ‘‘he
did not nse the time he had lived on the land as a pre-emptor,” and asks
that said former filing be held for naught and that his proof be allowed
on the pre-emption filing he now presents.

He offered no excuse for transmuting his first pre-emption filing to a
homestead entry and when the final proof was reached in your office
the decision complained of was rendered.

Claimant appeals from your said office decision nupon the ground that
“a pre-emption declaratory statement taken prior to 1874 where the
party has shown by conclusive proof that he has had no benefit there-
for does not exhaust his pre-emption right, and his proof in the second
filing shows such fact.”

With his appeal to this Department claimant presented his afidavit
that about October 1, 1884, he was advised by the local officers that
when a pre-emption filing was made prior to 1874, and not proved up
on by the party making the filing, he had not by such filing exhausted
his pre-emption right, and that all of this was made known to the local
officers when he made his second filing and when he made final proof.
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Claimant in his appeal alleges as a second ground of error that his
proof ¢ shows conclusively that his former entry was canceled, and he
neverreceived any benefit therefor,and further that on account of drough¢
and other things he was compelled to abandon it as a pre-emption,” and
in his affidavit attached to the appeal he says ¢ on account of drought
and this affiant being too poor to raise the money to pay out on said
land he had to turn said pre-emption deelaratory statement into a home-
stead.”

Claimant’s bare allegation on appeal that drought was one of the
reasons for changing his first pre-emption to a homestead claim, is not
sufficient to bring his case within the rule of Paris Meadows (9 L. D.,
41). That case contemplates such drought as would render the lard
entirely worthless for agricultural purposes, so that claimant actually
abandoned the same. The facts shown rather bring the case at bar
under therule in Alfred W, Sanford (6, L. D., 103), wherein it was held
that the right to make pre-emption filing can be exercised but once, and
such right is exhausted though the filing is subsequently transmuted to
2 homestead entry.

The only error of law alleged is, that pre-emption filings made prior
to 1874, when the party has not had the benefit of such filing, do not
exhaust the pre-emption right.

In the case of Bridges ». Curran (7. L. D., 395), that question was
presented. Curran had made a pre-emption filing in 1870, and by rea-
son of his poverty was unable to prove up thereon without mortgaging
the land and upon the advice of the register of the local office he also
transmuted to homestead and subsequently, like the claimant in the
case at bar, he made a second pre-emption filing.

In deciding said case this Department said,

The case of the State of California ¢. Pierce (9 C. L. O. 118) (1 L. D., 442), upon
which the appellant relies to sustain his proposition that the law under which he
made hisfirst filing did not prohibit a second and that no such inhibition existed
when first filing had been on unoffered land, until the adoption of the Revised Stat-
utes, has been repeatedly overruled. See J. B. Raymond (2 L. D., 854) Jonathan
House (4 L. D., 189), Jose Maria Solaiza (6 L. D., 20).

The appellant having exhausted his pre-emption right by said first filing, his
declaratory statement, filed for the land in controversy, was illegal in ifs inception
and must be canceled.

I concur in your conclusion and your said decision is accordingly
affirmed.

v
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TIMBER CULTURE CONTEST—“DEVOIT> OF TIMBER.”’
PETERSON ». VAN HOLLEN.

A timber culture entry, made in good faith, for land subject to such appropriation
under the rulings of the Department then in force, is entitled to protection; but
the present construction of the timber eulture act should not be enlarged to pro-
tect entries that were not thus allowed.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 18, 1890,

* I have considered the case of Ambed Peterson ». Anna Van Hollen,
" upon the appeal of the former from your office decision of September 11,
1888, dismissing his contest against the timber culture entry of Van
Hollen for the 8. § NE. 1, section 12,T. 7 8., R. 5 E., Concordia land dis-
trict, Kansas. ' :

Van Hollen made timber culture entry for the said land September
25, 1878, Contest was initiated against the entry by Peterson Angust
16, 1886 ; upon the charge that the said Van Hollen

Has failed to do the planting required hetween the 25th September, 1880, and the
25th of September, 1881 ; that she failed to do the planting and replanting required
in the fourth year, also failed to do the planting required the fifth and sixth years

nor has she ever properly cultivated said land or trees, and that there was not less
than two acres of natural timber on said land when she made said entry of land.

A hearing was accordingly ordered and set for September 21, 1886.
On that day parties appeared in person and by their respectxve attor-
neys and the hearing proceeded.

The local officers considering the testimonv in the case found

That Anna Van Hollen now Mrs. Anna Seyser has failed to do the planting, re-
planting and cultivation of timber as required by law, and that the section of land,
which embraces this timber culture entry was not, and is not, prairie land devoid of
timber and the same contained five or six acres of natural growing timber when this
entry was made.

They recommended cancellation of the entry.

The entryman appealed. Your office by your said decision reversed
the action of the local officers and dismissed the contest.

Thereupon contestant appealed to this Department.

By a clear preponderance of the evidence the following facts are
shown. The entryman broke on the land the first year of her entry
about nine acres, the second year five acres. She planted during the
second year three acres and a half with cottonwood trees and walnuts;
during the third year one acre and a half with box elder and cotton-
wood trees. These trees she cultivated, and replanting was done wher-
ever trees had died. These facts are sworn to by four different wit-
nesses who claim to have personal knowledge of them.

It is shown on the part of the entryman that there are about seven
hundred living trees varying much in size on each of the five acres
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planted to timber. Two of entryman’s witnesses claim to have made au
actual count of them, and five of the witnesses testify that the condi-
tion of the trees is fair.

The testimony introduced on the part of the claimant is positive and
clear and nothing is shown oun the part of the contestant that will over-
come its force. Most of the contestant’s witnesses visited the land the
Friday before trial for the first time and a large part of their testimony
rests upon their opinion only. I am, therefore, of the opinion that the
facts in the case support the finding of your office, regarding the plant-
ing of trees on the land and their cultivation.

Regarding the further question, whether theland at the time of entry
was legally subject thereto, the evidence is very conflicting.

It appears that in section one of the said town.and range, not very
far from its southern boundary a creek has its existence; along the
border of this creek and its branches strips of forest trees naturally
grow. On the part of the contestant it is shown by his witnesses that
a little branch of the said creek extended into the north half of the
northeast quarter of Sec. 12, and that along its banks, at the time of
trial, a grove of trees covering an area of about six acres, existed. The
trees numbered one witness says one hundred and fifty, another states
_ two hundred and seventy-five. Most of the trees are small, a few about
twenty-five fit to make saw logs and some adapted to fence rails and
posts. None of the contestant’s witnesses knew the state of these trees
from observation at time of claimant’s entry, eight years previous.

On the part of the entryman it is claimed that the grove of trees re-
ferred to is situate north of the boundary of section twelve and that
only a few shrubs are growing on the latter section. No actual survey
by a competent person was made. One of claimant’s witnesses states
that he is the nephew of the man that owns the’ land covered by
these trees, that the land is fenced, that he knows the section line,
dividing sections one and twelve full well and that the land covered by
such growth of trees is on the land of his uncle in section one.

I think the weight of the evidence is that the grove of trees is not
situated on section twelve but on section one. Besides many of the
small trees must have grown up since the entry has been made and can
not, therefore, now furnish a reason for the caneellation of the entry.
In the case of James Hair (8 L. D.,467) it was held that the phrase
& devoid of timber” as used in the timber culture act should be con-
strued as meaning land practically so; and in determining whether
land falls within such description no arbitrary rule can be formulated
for the government of every case.

Again it is held,

The departmental construction of the timber-culturé act, prevailing at the time
when the eniry was allowed thereunder, must govern in determining whether such

entry is for land of the character contemplated by said act. Morrow v. Lawler, 9
L. D., 95.
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The same principle is recognized in the following authorities: Allen
. Cooley, 5 L. D., 261; Kelley ». Halvorson, 6 L. D., 225; Candido ».
Pargo, 7T L. D., 75 Wllham Drew, 8 L. D., 399.

At the time thls entry was made, the doct*‘me in the case of Osmund-
son v. Norby, 2 C. L. L., 645, prevailed. There it was held where there
were from ten to fifteen acres of timber growing upon the tract in' the
bend of the Chippewa River that ‘the land was subject to timber cul-
ture entry, and this ease is followed in the case of Blenkner . Sloggy,
2 L. D., 267, where it is decided that where five hundred trees of natural
growth varying in diameter from six inches to two feet, or more, and
confined to a traet from five to eight acres in extent, the tract is not ex-
cepted from the timber culture act. Applying this rule to the case at
bar, I have come to the conclusion that even if the grove of natural
trees referred to should actually be growing on section twelve, that it
is the duty of the Department to respect the entry. This is only upon
the theory that the claimant at the time he made his entry had a right
to rely upon the recognized rules of the Department in determining the
character of the land subject to entry, and Lo-attempt to enlarge upon
the construction now given the act by the Department as applicable to
entries under different circumstances should be indulged in.

Your said office decision is, therefore, afirmed.

HOMESTEAD ENTRY—APPLICA.TION-—ACT OF MARCH 2, 1889.
ARTHUR P. TooMmBS.

An applieation to makehomestead entry reserves the land covered thereby from other
disposition until final action thereon.

A motion for the review of a decision denying the right to make a second entry under
the homestead law, pending at the passage of the act of March 2, 1889, secures to
the applicant the benefit of said act, to the exclusion of any intervening adverse
claim. -

Secretary Noble to the Commissioner of the General Lcmd Office, February
18, 1890,

On August 24, 1889, upon the motion of Arthur P. Toombs, asking
for review of departmental decision of August 16, 1888 (7 L. D., 215),
atfirming your office decisions of November 19, 1886 and January 31,
1887, which held for cancellation the homestead and commuted (,ash
entries of said Toombs, embracing the SE. 1 of Sec. 18, T. 31 8. R. 28
W., Garden City, Kansas, and rejected his application to make new en-
try for said contract, you were instructed, in view of the provisions of
the act of March 2, 1889 (25 Stat., 854), and inasmuch as the sole claim
of Toombs, upon the merits of his case, was that he should be allowed
to make new homestead entry for the land in question, to cause him to
be notified that a reasonable time would be given him within which to
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make application to enter the land under the provisions of said act of
Mareh 2; 1889, whereupon such entry would be allowed, unless objee-
tion not shown by the record was found to exist ; and the motion for re-
view was thereupon returned with the other papers in the case, with-
out consideration on its merits. (See 9 L. D., 312).

I am now in receipt of your office letter of December 10, 1889, with
accompanying papers, in which you-state that since receiving the de-
partmental instructions aforesaid you have found of record the home-
stead entry of one Charles W. Morse, covering the land in question, “al-
lowed out of form, September 4, 1888, or four days after the cancella-
tion of Toombs’ said entries ;” that such homestead entry has been con:
tested, and Morse having made default, a decision has been rendered
in favor of the contestant; that by reason of these matters your office is
in doubt how to proceed, and desires further instructions in the premises.

It appears that Toombs’ motion for review was filed September 28,
1888, within the time prescribed by the Rules of Practice (Rule 77) for
filing such motions. It further appears that the contest against the
entry of Morse was initiated March. 6, 1889, by one James H. Redner,
and was not brought to trial until August 22, 1889. The charges were
abandonment and failure, generally, to comply with the requirements
of the homestead law.

Toombs filed his application to make new entry for f,he land August
4, 1885. This application operated to reserve the land from other dis-
position, until final action thereon. Pfaff v. Williams (4 L. D., 455) ;
Sarabh Renner (2 L. D., 43). By his motion for review (filed within
time), Toombs was still legitimately insisting upon favorable action
on said application when the act of March 2, 1839, was passed. It can
not be considered therefore, that such application was finally acted
upon by the Department until the date of the decision npon the motion
forreview. That decision, in view of the provisions of said act of March
2, 1889, allowed Toombs to make new entry for the land, as desired,
which was in effect, the allowance of his application to make such
entry, upon which he was then insisting.

The entry of Morse having been made before final action, by the
Department, upon the application of Toombs, must be held subject to
the rights adjudged to the latter upon such final action. Redner, by
his contest against said entry, acquired no rights superior to those of
Toombs, (1) because the contest was not initiated until after the passage
of the act of March 2, 1889, under which the rights of Toombs attached
by virtue of his motion for review and pending application, and (2)
because he could acquire no greater right than Morse, himself, had,
which, as we have seen, was subject to that of Toombs.

I see no good reason, therefore, why Toombs may not be allowed to
make entry for the land under his pending application if within a rea-
sonable time after notice he should seek to do so.

14639—voL 10——13
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MINERATL ENTRY—ADVERSE CLAIM—MILL SITE.
BAY STATE GoLD MINING CO. v, TREVILLION.

The date of a location set up by an adverse claimant, and the competenecy of a cor- -
poration under State laws to make such location are questions of title, and prop-
erly matters for judicial determination.

A duly qualified ecorporation may obtain title to a mill site under section 2337, Re-
vised Statutes. )

A discrepancy between the adverse claim as filed and accepted in the local office, and
that upon which suit is instituted will not warrant the Land Department in the
resumption of proceedings during the pendeney of the suit in court.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 19, 1890.

I have considered the case of The Bay State Gold Mining Company
». James Trevillion on appeal of the latter from your office decision of
Janunary 12, 1889, accepting as an adverse claim the protest and ad-
verse claim filed by the former in the matter of Trevillion’s application
for patent for the Little Rock Placer in Central City, Colorado, land
district.

Placer application was filed October 19, 1385, original location May
30, 1881. First publication of notice as certified by the local officers,
-was made October 22, 1885. Adverse claim filed December 21, 1885,
and suit commeneced January 19, 1886, in the district court, Clear Creek
county, Colorado.

The loecal officers accepted the protest of said Bay State Gold Mining
Company as being adverse to that of Trevillion and on appeal your
office affirmed their decision.

The errors specified in the decision of the local ofticers were substan-
tially : I. That said mill-site was not located until December 21, 1885.
II. A corporation cannot by itself, locate a mill-site under the local
and State laws. III. Said company has not complied with the State
laws as to foreign corporations.

In your said decision you say,

The first and third points of objection are questions of title, and, in view\ of the
adverse claim and suit commenced, are matters for judicial adjudication of which this
Department cannet take cognizance. As to the second ground, I know of no reason
why a duly qualified corporation cannot make a mill-site location and entry, any
local or State law contrary thereto would be in conflict with the laws of the United
States and hence inoperative.

On appeal to this Department substantially the same errors are
alleged and in addition it is claimed that your office erred in determin-
ing that ¢ suit had been commenced by the party filing said adverse
claim January 19th, 1886.”

Section 2326, of the Rex'rised Statutes, provides, that,—Where an adverse claim, is

filed during the period of publication, it shall be upon oath of the person or persons
making the same, and shall show the nature, boundaries and extent of such adverse
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claim, and all proceedings, except the publication of notice and the making and filing
of the affidavit thereof, shall be stayed until the controversy shall have been settled
or decided by acourk of competent jurisdiction or the adverse claim waived. It shall
be the duty of the adverse claimant, within thirty days after filing his claim, to com-
mence proceedings 1n a court of competent juisdiction, to determine the question of
the right of possession and prosecute the same with reasonable diligence to final judg-
ment ; and a failure to do so shall be a waiver of his adverse claim, etc.

I conenr in your coneclusion that the time when said mill-site was
located, and whether or not the said company has complied with the
State laws, are both questions of title and are matters to be determined
by the court. ,

I also agree with you that a duly qualified corporation may obtain
title to a mill-site under section 2337 Revised Statutes.

In regard to the other specifications of error, viz., that suit has not
been commenced by the party who filed the adverse elaim 5 this seems
to be based upon the fact that in the adverse claim filed in the loeal
office npon which the suit is based it is alleged that the Bay State Gold
Mining Company is a corporation under the laws of the State of New
York, while in the copy of the complaint filed in said distriet court it is
stated that said corporation is organized under the laws of Massachu-
setts. This discrepancy did not appear in the original adverse claim
filed and has arisen since, and it may be a mere elerical error arising
from the fact that Massachusetts is usually called the “Bay State.” If
simply an error the right to amend may exist. At any rate I am of
the opinion that under section 2326, Revised Statutes, the adverse claim
having been in due form was properly received as an adverse claim by

“the local officers and all proceedings in this Department are stayed
until the final judgment of the court in which the question of the right
of possession is pending.

Your said decision is accordingly affirmed.

PRE-EMPTION-UNSURVEYED LANDS,.
HELEN M. CAMERON.

A declaratory statement can not e filed for land until it has been lurveyed and the
plat thereof duly filed in the local office.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 19, 1890,

I have considered the case of Helen M. Cameron on her appeal from
your office decision of Janunary 14, 1889, rejecting her application to file

" . declaratory statement for a tract of land which lies between certain

mining claims in Deadwood, Dakota, land district.

The public surveys have never been extended over this tract which
comprises about twenty acres supposed to be non-mineral. No section,
township, or range is mentioned, and while it appears that claimant has
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been using so much of said land as is suitable for agricultural purposes,
for gardening, it also appears that her house is not upon the tract sought
but upon adjoining land which has been patented to a mineral claimant.

Appellant filed with her so-called application an alleged plat of the
land showing its lines with reference to the adjoining mineral land en-
tries. _

I concur in your conclusion. The law provides no method for the
disposal of land under the pre-emption laws, until the same shall have
been surveyed and the plat therof duly filed in the local office.

In case of Lake Warner (5 L. D., 369) this Department in discussing
the proposition to survey the dry bed of said lake said,

The settlers canmot for the want of survey get their claims of record, and it is
stated that the swamyp land claimants threaten them with suits in ejectment as tres-
passers. . ... Would it not ,therefore, be advisable to extend the surveys nos only as
recommended by you, but throughout the length and breadth of what is termed, War-

ner Lake, or so much thereof as practicable, and thus throw open for disposal under
the public land laws lands for which no claim of record can now be made.

Your said decision is accordingly affirmed.
MINING CLAIM—MILL SITE.
PERU LODE AND MiLL SITE.

A mill site cannot be ineluded within an application for a lode or vein, unless such
gite is used or occupied for mining or miiling purposes in connection with said
lode or vein.

Secretafy Nobleto the Commissioner of the General Land Office, Febru-
ary 19, 1890,

On September 17, 1885, the Consolidated Republican Mountain Min-
ing Company made mineral entry, No. 2906, for the Peru lode and mill
site claim, survey No. 859, A and B, Griffith mining district, Central
City, Colorado.

On June 23, 1888, your office made the following ruling :

The mill site is claimed in connection with the Peru lode, but there is nothing in
the record showing that the same is used or occupied in connection therewith or for
any purpose whatever. Satisfactory evidence must be furnished, showing in what
manner said mill site is used or occupied and when sueh use or occupancy com-
menced.

In response to this, the applicant filed an affidavit of its president,
J. Warren Brown, dated November 12,1888; but your office having
under date of November 23, 1838, held this testimony insufficient,
another affidavit, dated January 28, 1889, and jointly sworn to by Ben-
jamin C. Catren and Porter P. Wheaton, was subsequently submitted.

On February 25, 1889, your office made the following ruling:

«The evidence submitted utterly fails to show that the land embraced
in said mill site was used or cccupied for mining or milling purposes



' DECISIONS RELATING TO THE PUBLIC LANDS. 197

in eonnection with said Peru lode, and I therefore decline to recall said
office decision of November 23, last,” by which said entry was held for
cancellation ¢ to the extent of the area embraced in the mill site sur-

vey No. 859 B.”
From the action so taken the applicant company appealed to this

Department. ‘
The following are the facts set up in support of the claim to the mill-
site : '

That said company or its grantees are the owners of a numberof other mines lying
contiguous to said Peru Lode and mill-site, for which patents have been issued, in-
cluding a certain tunnel about eight hundred feet in length, called the Everett tunnel,
and that in the development of said lode mining claims the said company and its grant-
ors up to the year 1878 had expended more than $50,000, and that since said year its
grantees have been actively engaged in mining upon said properties at an expense
of at least $50,000 more; . . . . that this applicant and its grantees have at
least 20,000 tons of concentratingore at the mouth of said Everett tunnel,'which tun-
nel is situated on the creek just below the Peru mill site; that it is the object of the
applicant or parties associated with it to build a mill and to use the water power
from sail Peru mill-site for the purpose of obtaining power to operate the same, said
mill to be vsed in concentrating said ore and also to use the water power from said
Peru mill-site for the purpose of obtaining power to operate machinery in said mines ;
that said mill would have been built long sinee but for the litigation in which said
company had Leen invelved, and that steps have been taken to build said mill and
to secure the water potwer from said mill-site for the purposes above stated ; that .
without said water power the expense of operating said mill and the machinery in
said mines would be greatly increased since it would mnecessitate the use of steam
power for such purpose (affidavit of President, November 12, 1883).

Under date of January 28, 1889, Benjamin O. Catren and Porter P.
‘Wheaton jointly swore to the following allegations :—

That said mining company is the owner and occupier of the West Pern tunnel;
that said company is now using said mill site in immediate connection with said tun-
nel for the purpose of dumpage for ore, mineral and rock from said tunnel and other
sources; that no other ground is available for such purpose: Affiant further states
that said mining company has constructed a dam on said mill-site for the purpose of
utilizing the same as a water power in connection with said West Peru tunnel, the
Pern lode, and other lodes. ’

The provision of the statnte under whieh the claim is made, is as fol-
lows :(—

Where non-mineral land non-contiguous to the vein or lode is used or occupied by
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent
surface ground may be embraced and included in an application for a patent for such
vein or lode (section 2337, R. 8.).

I concur in the opinion of your office that the facts above set up do
not bring the claim within the terms of this enactment, as they do not -
show that the mill-site was used or occupied by the applicant company
for mining or milling purposes in connection with the Pern lode mine.
See Iron King Mine and Mill Site, 9 L. D., 201; Two Sisters Lode and
Mill Site, 7 L. D., 557.

Your said office decision is accordingly affirmed.
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MINING CLAIM—NOTICE-EXPENDITURE.
NiL. DESPERANDUM PLACER.

A notice of application that fails to connect the claim with the public surveys is in-
sufficient; and the defect cannot be cured by a reference to the board of equitable

/ adjudication in the presence of adverse claimants who have not had legal notice.

If expenditures and improvements are made for the benefit of several claims the sur-
veyor general’s certificate should show what part of such expenditures is exclu-
sively credited to the claim for which patent is asked.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 20, 1890,

I have considered the appeal of the Mayflower Gravel Mining Com-
pany from the decision of your office of November 20, 1883, requiring
new notice of application for entry, a supplemental certificate of ex-
penditures and additional evidence of expenditures for the year in
which the application for patent was filed in the matter of the Nil Des-
perandum placer elaiw, mineral entry No. 1106, Sacramento, California
land district. On July 8, 1886, said company made its entry for said

_ claim in See. 24 T. 14 N,, R. 10 E. M. D. M., designated as lots 84 and

85 embracing 119.10 acres in the Bushy mining district in Placer county.

In March 1887, Lucinda Stevens, widow of D. P. Stevens, deceased,
filed a protest against the issnance of patent alleging that the applica-
tion included ground claimed and worked by her husband now deceased ;
that.the applicant has failed to make the showing required by law as to
annual work and expenditures; that no copies of plat and notice were
posted in a corspicuous place on the land; that the notice of applica-
tion was published in an obscure newspaper, which had just started,
and which had practically no circulation; that the published notice was
insufficient in that it did not connect said elaim with any corner of the
public survey and that five hundred dollars have not been expended
upon said claim either in labor or improvements.

On August 15, 1888, one William Muir, filed a protest against said
entry alleging that the applicant for patent had never discovered, dis-
closed or opened up any mineral deposit of any kind upon either of

said lots.

Your office, after considering the case, decided that the publlshed
notice was insufficient in that it failed to give any line connecting said
claim with the public surveys; that the surveyor general’s certificate is
insufficient in that while it was evident that some of the improvements
were outside the limits of this claim and made for the common benefit
of several locations the proper proportional interest to be exclusively
credited to this claim had not been shown and required new notice and
additional or supplemental certificate. It was also held that in view of
this requirement of republication, which would give all parties claiming

. adversely an opportunity to assert their claims before a competent
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tribunal, it was unnecessary to order & hearing and said petitions were
dismissed.

' The survey of said claim and the notice claimed to have been posted
on the land both connected this claim, from a corner marked ¢ M. F.
P.M.,” «N,Y.P. M” and P. P. M. or northeast corner of this claim,
with the quarter section corner common to sections 13 and 14 of the
public surveys by a line running N. 58° 31/ W, 16.87 chains, but in the
published notice and the copy posted in thelocal office no mention of
this line or of any other connection with the public surveys is made.

I concur with the conclusion reached in your office that this notice
was insufficient. Under the ruling in the case of the Mimbres Mining
Company (8 L. D., 457) this defect might in the absence of an adverse
claim be cured by submission to the board of equitable adjudication. In
the presence of these adverse claimants who have not had legal notice
of the applieation herein, such reference cannot be made.

The objection to the surveyor’s certificate, heretofore filed, seems
also to be well taken. It appears from various affidavits filed in behalf
of this company that it controlled several claims in the immediate
neighborhoo of this one under consideration, and that it had expended,
in developing and working such claims large sums of money, but it is
not shown what part of this labor or improvements were properly to be
eredited to the respective locations included in the present application.

Upon the questions of the posting of notice in a conspicuous
place on this claim and the work done by the respective parties thereon,
a large number of affidavits have been filed tending on the one hand to
susiain the allegations made by Mrs. Stevens, and on the other to flatly
contradict such allegations. Inasmuch, however, as the applicant for
patent will be required to give anew its notice of application, all parties
claiming adversely, will, as said in your decision be afforded an oppor-
tunity to present and prosecute in due form their claims, it is unneces-
sary to order a hearing at this time as requested.

The decision appealed from is affirmed.

WEST v. OWEN.
Motion for review of departmental decision rendered June 7, 1889
(8 L. D., 576), in the above entitled case denied by Secretary Noble,
February 20, 1890.

ADJUSTMENT OF DEPUTY SURVEYOR’S ACCOUNTS.
INSTRUCTIONS.

Secretary Noble to the Commissioner of the General Land Office, Feb-
ruary 20, 1890.

Referring to your letter of January 238, 1890, with respéct to the pres-
ent system of examining surveys, I have to say that your report has
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been duly examined and that your conclusions meet with the approval
of the Department.

The instructions, therefore, of the General Land Office to surveyors-
general, as shown in the Commissioner’s Report for 1886 (pages 175-
177), requiring all surveys to be examined in the field prior to the ad-
justment and payment of deputy surveyor’s accounts, are hereby re-
voked. The revocation, however, of these instructions does not call in
question the authority of the Commissioner to suspend the adjustment
of a surveying aceount in any particular case, pending an examination
in the field, if he deems such course necessary to determine the justness
of the account, or the accuracy of the work.

MINING CLAIM-RES JUDICATA EKNOWXN LODE-PATENT.
Pixw’s PEAK LoDE.

The Commissioner of the General Land Office has no authority fo reverse a decision
of his predecessor that has become final. '

" A decision of the Secretary of the Interior is binding upon all subordinate officers of
the Land Department so long as it remains unchanged.

The limitation of the width of a lode, within a placer claim, by the provisions of
section 2333, R. 8., is only applicable where the claimant seeks a patent for a vein
or lode included within the boundaries of his placer claim, and has no applica-
tion for the lodé claim, properly perfected by another, prior to the date of the
application for placer patent.

If it appears from the record that there is a lode claim within the boundaries of a
placer claim, not owned by the placer applicant, such lode claim should be in
its full extent excepted from the placer patent.

If the record shows that there is no known lode or vein within the boundary of a
placer claim, and patent regularly issues thereon, no subsequent application for
a lode claim, within said placer, should be received by the local office, so long as
said placer patent remains outstanding and uncanceled in whole or in part.

The validity of a placer patent, and its extent, as in conflict with an alleged known
lode or vein, are questions that can only be determined by judicial authority.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 21, 1890,

I am in receipt of your communication dated the 30th ultimo, sub-
mitting a copy of your office decision dated January 8, 1890, in the
case of mineral entry No. 688, made July 14, 1881, at the Helena Mon-
tana land office, by Patrick A. Largey, upon the Pike’s Peak lode
claim.

It is stated that your office, upon motion for counsel for claimant,
adhered to its former decision requiring an amended survey reducing
its width to twenty-five feeton either side of the center lode, upon the au-
thority of the decision of the Department upon the Shonbar lode claim
(1 L. D., 551 and 3 L. D., 388) ; that in a subsequent motion dated Jan-
nary 21, same year, counsel after stating the errors alleged in said de-
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cision of January Sth, requested a reconsideration thereof, and that the
entry of said claim be approved for patent to the ¢ full extent of sur-
face ground claimed,” or in case you were of the opinion that you did
not have the power to apply the ruling in the case of Noyes ». Mantle,
(127 U. 8., 328) to said lode claim, that you would *ask instructions
of the Hon. Secretary of the Interior in the premises.” In accordance
with said request you ask to be instructed whether patent should be
allowed on said claim as prayed for. You also request to be advised,
in view of vie holding and principle of the decision in the case of
Thomas J. Laney (9 L. D., 83) whether it would be necessary, before
the issuance of such patent, that the Upton placer patent, should first,
by regularly instituted judicial proceedings be set aside or made inoper-
ative as to the portion of land therein embraced and claimed as the
Pike’s Peak lode claim, or whether such lode patent should be issued
without regard to the outstanding placer patent. It will hardly be
necessary to consider whether the supreme court decision in the case
of Noyes ». Mantle (supra) overturns the ruling in the Shonbar lode
case above cited, for it is clear that in this particular ease your office
would not have jurisdietion to reverse the decision of your predecessors,
rendered on April 9, 1883, which has become final, there being no ap-
peal. United States ». Stone (2 Wall.,, 535); Heirs of Joseph Main-
ville, (3 L. D., 177) ; Eben Owen ¢t al. (9 C. L. O., 111).

Moreover, the decisions of the Department are binding upon all the
subordinate officers so long as they remain unchanged. The Shonbar
Lode case (1 L. D., 551), cited by you, was decided by Mr. Secretary Teller
on March 26, 1883, In that case your office held the mineral entry for -
said lode for cancellation, for the reason that the ground covered thereby
was patented as placer claims, on April 15, and May 16, 1881, upon
mineral entries Nos. 575 and 558. Upon appeal the Department found
that the lode applicants located their claim May 5, 1879, filed applica-
tion for patent on November 2, 1880, and after due notice by publica-
tion, made mineral entry No. 611 on January 14, 1881, at the Helena
Montana land office. Un May 29, 1882, the lode claimants filed certain
affidavits alleging that said lode was a well defined vein, rich in min-
erals, and that its existence was known at, and long prior to the date
of said placer application. The Department cited the case of the Mam-
moth Quartz mine wherein it was decided that the lode claimant should
be allowed to make application for a patent, subjeet to the filing of an
adverse claim and the institution of suit in a court of competent juris-
diction, and held that the proofs on said lode ¢laim having been of -
record in your office for several months prior to the issuance of said
patents, in the absence of any adverse claim, the applicants were en-
titled to take their lode and twenty-five feet on each side thereof and
no more; that the lode claimants in order to protect their right to the
full extent should have duly filed an adverse claim, and having failed
to do so, they were expressly restricted by the statute to theirlode “ and



272 DECISIONS RELATING TO THE PUBLIC LANDS.

twonty-five feet of surface on each side thereof.” Your office was ac-
cordingly directed, if, upon examination, the proofs were found to be
sufficient to ¢ require a correeted plat properly defining the restricted
surface ground, upon which patent would issue.”

Subsequently (on February 10 1885,—3 L. D., 388) the Department
adhered to said ruling, holding that section 2333 of the Revised Statutes
of the United States, expressly restricted such claims ¢ to twenty-five
feet of surface on each side thereof.” '

It appears to have been the ruling of the Department that a claim-
ant for an alleged known lode should apply for patent in the usual way
although it was covered by a prior placer patent, so that the contro-
versy might be properly settled in the courts. Robinson v, Royder (1
L. D., 564) ; Becker ef al v. Sears on review (idem 577); Olathe Placer
Mine (4 L. D., 494),

So, in the ease of the application for patent for mineral Jand covered
by a townsife patent, it has been held by the Department that an ad-
verse claim or protest should be filed by the townsite, or in its behalf,
and in the absence of such action, suit to set aside the mineral patent
will not be advised. Smoke House Lode (4 L. D,, 555); Iron Silver
Mining Co. ». Mike and Starr Mining Co. (6 L. D., 533).

The case of Noyes v. Mantle (supra) involved the rights of two min-
eral claimants for a lode claim, one by virtue of a patentissued on April
23, 1880, upon his application dated December 14, 1878, for a placer
claim, the other by virtue of a lode location made on April 23, 1878.
The supreme court held that under the provisions of section 2332 R. S.,
a valid location of a mineral lode or vein properly made, and perfected
under the law, gives to the locator the exelusive right to such lode or
vein. In deeiding the case the court said—

They (the lode claimants) had thus done all that was necessary, under the law, for
the acquisition of an exclusive right to the possession and enjoyment of the ground.
The claim was thenceforth their property. They needed only a patent of the United
States to render their title perfeet, and that they could obtain at any time upon proof of
what they had done in lecating the claim, and of subsequent expenditures to a spec-
ified amount in developing it. Until the patent issued the government held the title
in trust for the locators or their vendors. The ground itself was not afterwards open
to sale. The location having become completed in April 1878, ante-dates, by some
months, the application of the defendant for his placer elaim. That patent was sub-
jeet to the conditions of section 2333 of the Revised Statutes,
which the court quoted at length. The court held reaffirming the rul-
ing in Reynolds ». Iron Silver Mining Co. (116 U. 8., 687 and 124 U. S.,
374), that said section 2333 provides—

~ (1).Than an applicant for a placer patent who is in possession of a
vein or lode within his placer claim, must state the fact, and upon pay-
‘ment of the sum required, patent may issue eovering the placer claim,
and thelode claim “and twenty-five feet of surface on each side thereof.”
" (2) That where a vein or lode is krown to exist within the placer claim,
an application for the latter omitting to apply for the vein or lode will
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be held “as a conclusive declaration that the claimant of the placer
claim has no right of possession to the vein or lode,” and—

(3) That if the existence of a vein orlode inaplacer claim is not known
a patent for the placer claim shall convey all valuable mineral and other
deposits within its boundaries. The court also held that said section
does not apply to lodes or veins within the boundaries of a placer claim
which have been located previously under the laws of the United States,
and which are in possession of the locators or their assigns; that it can-
apply only to lodes or veins not taken up and located so as to become
the property of others, and that,
where a location of a vein or lode has been made under the law, and its boundaries
have been specifically marked on the surface, so as to be readily traced, and notice
of the location is recorded in the usual books of record within the distriet,

it may safely be said that the vein or lode is known to exist, althongh persona,l
knowledge of the fact may not be possessed by the applicant for a patent for a placer

claiin.

.

It thus appears that the limitation of the width of the claim in said
section 2333 is only applicable where the same claimant seeks a patent
for a vein or lode included within the boundaries of his placer claim,
and hasnoapplication to alode claim properly perfected by another prior
to the date of the application for patent for placer elaim whose bounda-
ries include the lode claim. If therefore it shall appear from the record
that there is a lode claim within the boundaries of a placer claim, not
owned- by the applicant for patent for said placer claim, then that lode
claim in its foll extent should be excepted from the placer patent.

The applicant for a patent for a placer claim is required to make affi-
davit, corroborated by one or more witnesses, that there is no ¢ known
lode or vein ” within the boundaries of the placer claim, (Paragraph 59,
p. 25 Mining Regulations of the General Land Office, Edition 1889), if

" it be a fact.

~ If such affidavit is falsely made, then the patent issued upon the
placer claim could be vacated or annulled by approprldte action in the
proper court. But where the record shows that there was no known
lode or vein within the boundary of a placer claim and a patent has reg-
ularly issued thereon, no subsequent application for a patent for a lode
claim should be received by the local officers so long as said placer pat-
ent remains outstanding and uncanceled in whole or in part.

The general rule is well settled by this Department that the issuance
of patent terminates the jurisdiction of the Department over the land
covered thereby, and such patent can be invalidated only by proceed-
ings in the proper court.

Roockwell ». Indian Widows (1 L. D., 90); Heir of John Love (2 L.
D., 386); Wisconsin Central R. R. Co. . Stinka (4 L. D. 344); Pueblo of
San Francisco (5 L. D.,483); Garriques v. Atchison, Topeka and Santa
Fe R.R.Co. (6 L. D., 543) ; The Middle Grounds (7 L. D., 255) ; Schweit-
zer v. Ross ¢t al. (8 L. R., 70); Jobn P. 8. Voght (9 L. D., 114).
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Such being the general rule, the question arises, does a placer patent
form an exception? I think not. Inthe case of Thomas J. Laney (9
L. D., 83) the Department held that your office correctly refused to al-
low the lode claimant to prove that the lode claimed by him was known
to exist prior to the issuance of patent to the townsite of Georgetown,
because (1) there was no allegation that the lands covered by said
townsite were known to be mineral prior to entry and issuance of pat-
ent therefor, and there was no offer to make proof relative thereto prior
to the decision of your office. (2) That with the issnance of patent all jur-
isdiction over theland embraced therein terminated so long as the patent
remained outstanding. Citing United States v. Stone (2 Wall,, 525) ;
Moore ». Robbins (96 U. 8., 530); United States ». Schurz (102 U. 8.,
378) ; and numerous departmental decisions. If it be said that known
veins or lodes are expressly excepted by section 2333, from patents for
placer claims whose boundaries include the same, it is also true that
under the pre-emption, homestead or the townsite laws, no title from
the United States to land known at the time of sale to be valuable for
its minerals of gold, silver, cinnabar or copper, ean be obtained. Secs.
2258, 2318 and 2392, R. 8. U. 8.

In the case of Deffeback v. Hawke (115 U. S., Op. 406), the supreme
court say—

The land officers, who are the mere agents of the law, had no authority to insert in
the patent any other terms than those of conveyance, with recitals showing a com-
pliance with the law and the conditions which it prescribed. The patent of a placer

mining claim carries with it the title to the surface included within the lines of the
mining location, as well as to the land beneath the surface.

The court gives as a reason for using the words ¢ land known at the
time of sale to be valuable for its minerals of gold” ete., that—

There are vast tracts of public land in which minerals of different kinds are found,
but not in such quantity as to justify expenditures in the effort to extract them., It

is not to such lands that the term ‘mineral’ in the sense of the statute is applica-
ble,—

that said words were used advisedly—

to prevent any doubt being cast upon titles to lands afterwards found to be different
in their mineral character from what was supposed when the entry was made and the
patent issued. '

If the land covered by the placer patent was not krnown at the time
of the sale to be - valuable for its minerals of gold ete., the title passed
by the placer patent. Moreover, the last clause of section 2333 ex-
pressly declares that ¢ where the existence of a vein or lode in a placer
claim is not known, a patent for the placer claim shall convey all valu-
able mineral and other deposits within the boundaries thereof.” The
validity of the patent for the placer claim, and its extent, will therefore
depend upon a question of faet; namely, the existence, vel non, of a
known lode or vein within the placer claim, prior to entry and issuance
of patent thereon. It is eminently proper that this question should be
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passed upon by the courts. The legislation relative to the sale of min-
eral lands, specially guards the possessory rights of conflicting claim-
ants.

Sections 2325 and 2326 of the Revised Statutes prescribe the manner
of procedure for obtaining a mineral patent, and, among other things,
provide that the claimant, prior to filing his application for patent shall
post a copy of a plat duly made with the notice of this application for
patent in a conspicuous place on the land embraced in said plat pre-
vious to filing his application for patent, and after making due proof of
such posting, the register, upon the filing of said application plat ete.,
is required to make due publication thereof, within which time, if no
adverse claim has been filed, upon making the required proof as to ex-
penditures and payment for the land, it will be assumed that the appli-
cant is entitled to a patent upon his claim. If, however, an adverse
claim be duly filed, then ¢ all proceedings except the publication of no-
tice and making and filing of the affidavit thereof, shall be stayed until
the controversy shall have been settled or decided by a court of compe-
tent jurisdiction, or the adverse claim is waived.”

In the case of United States v. Iron Silver Mining Co. (128 U. 8., 673)
the supreme court said—

The amount of land which may be taken up as a placer claim, and the amount as
a lode claim, and the price per acre to be paid to the government in the two cases,
when patents are obtained, are different. And the rights conferred by the respective
patents, and the conditions upon which they are held, are also different.

‘While this may be conceded, yet it still remains that a placer patent
by the express provision of law conveys “all valuable mineral and
other deposits within the boundaries thereof,” where the existence of
the vein or lode was not known. Ifit be shown that the applicant has
knowingly made misrepresentations as to discovery of mineral, or as to
the form in which the mineral appears, the government may institute
proceedings to set aside the patent. But so long as the placer patent
remains ontstanding and unlimited, in my judgment, the government
through its officers should not receive lode applications for any part
thereof. Upon a sufficient showing being made, the patent may be set
aside by proper proceedings in the courts.

HOMESTEAD ENTRY—“TRADE AND BUSINESS.”?
BIOCKEL ET AL v. IRVINE.

If at the date of the original entry the land is not settled upon and occupied for pur-
poses of trade and business, the subsequent occupancy of the land by others for
such purposes will not defeat the right of the homesteader.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 20, 1890,
On May 22, 1883, Wm. Irvine made homestead entry for the W. &,
NW. %, section 13 and E. §, NE. 1, section 14, T. 2 N,, R. 13 E.,, M. D.,
M., Stockton land district, California.
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He made final proof December 28, 18835, against the allowance of the
final entry Wm. Biekel, J. C. Tarbot, G. W. Cordes and Joseph Canepa
protested upon the grounds that certain portions of the land embraced
in said homestead entry, viz., the SE. L, of NE. 1 or lot 12 of said sec-
tion 14, and the SW. %, of NW, %, of said section 13, are more valua-
ble for mineral than agricultural purposes and forther that the townsite
of Carson is sitnated on portions of the lands last aforesaid. The local
officers rejected the proof. From this action Irvine appealed.

Upon the request of both parties, your office on. November 10, 1836,
ordered that a hearing be had before the local officers ‘“to determine
whether the SE. L, of NE. 1, or lot 12 of Sec. 14 and the SW. 1, of
NW. 4, of Section 13, T.2 N., R. 13 B., M. D. M., are most valuable
for agricultural or for mineral or townsite purposes.”

Hearing was accordingly ordered for March 28, 1887, and continued
by stipalation to June 21, 1887, On this day the parties appeared and
were represented by their respective attorneys. After a full hearing,
the local officers found as a fact ¢ that the tract in dispute is more val-
uable for agriculsural than mining purposes,” but concluding that the
so called village of Carson, situated’ on those lands is properly and
legally a townsite, they rejected the claim of Irvine to the tract inques-
tion.

From this action of the local officers Irvine appealed; the contestant
took no exception to the finding that the lands are non-mineral inchar-
acter. v

Your office by decision bearing date November 6, 1888, upheld the
local officers in the finding of fact regarding the non-mineral charac-
ter of the land but reversed their ruling on the further question,
whether any part of the land is covered by a valid and legal town-
site. Your office held that the eclaim of a townsite upon the said
lands is not supported by the facts in the case. You thereupon
modified the decision of the local officers and concluded ¢ that Irvine
should be permitted to complete his proof and make entry of the
lands in controversy with the other lands embraced in his entry to
which he is entitled under the homestead laws.”

The contestant appealed to this Department from your said office
decision and assigned the following errors therein :

I. Error in holding that public land is subject to homestead entry and final
proof while occupied for the purposes of trade and business and in the adverse
possession of twenty bona fide permanent residents.

II. Error in holding that the townsite residents or contestants had acynired no
rights against the United States at the time the homestead entry of Irvine was
made, sufficient to withdraw the land from such entry.

III. Error in deciding that the tracts in question were ‘‘unappropriated public
lands” at the date of the homestead entry of Irvine,

IV. Error in holding that the homestead entry of Irvine was valid when made.

V. Error in concluding that Irvine should be permitted to complete his proofs
and make final entry of the land under the homestead law.
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No exception is taken by the contestant to the finding regarding
the non-mineral character of the land, either in the assignment of
error or in the argument filed in connection therewith.

In reference to the townsite question involved in the case, the
facts shown by the evidence are as follows:

The pretended townsite of Carson covers about twelve acres of the
lands in contest. There were settlements on it as early as 1851; it
was called “ Carson Camp.” The occupants were miners and store
and saloon keepers, all dependent upon the mines in the immediate
vicinity for support. Since 1862 the mines have been gradually
abandoned and the number of occupants in the village or camp cor-
respondingly reduced. The population in 1852 was about one hun-
dred, in 1862 twenty-five, in 1882 twenty or twenty-five; at the time
of hearing, June, 1887, twenty, consisting of two families respectively
of nine and seven persons, seven and five of whom were children
and four single persons. The only place of business was a store kept
by one of the latter. From 1878 to 1883 no business whatever was
carried on in the camp; it was during these years September, 1879,
that Irvine settled upon the lands embraeed in his entry; in Decem-
ber following he brought his family to the land, and the same has
ever since been his residence, and been improved and cultivated by
him.

At the time of hearing Irvine had the land covered by the entry
exclusive of the pretended townsite fenced, and thirty aeres under
cultivation. He had on the land two dwelling houses and many ount-
houses. He used a large part of the land for grazing and kept there
five horses, four colts and forty-five head of cattle. His improve-
ments are valued at five thousand dollars.

On the other hand the inhabitants of the pretended townsite had
dwelling houses and other improvements on their respective lots.
The improvements in the so called village mostly owned by the con-
testants are valued in the aggregate also at about five thousand
dollars.

Considering this question you set out in your said office letter:

The lands were surveyed in 1871. At no time sinee have there been sufficient in-
habitant in the village or camp to malke a townsite entry, Sec. 2339 Revised Statutes,
The occupants or residents of the tractsin controversy neverin any manner indicated
that they desired to obtain title to the tracts from the government under the town-
site or other laws. They do not now desire to enter the tracts. There was no store
or business house in the village from 1878 o 1883, During this interval Irvine made
settlement and entry. At date of Irvine’s entry the townsite contestants had ac-
quired no rights against the United States and there was no appropriation of the
public lands by the settlements whlch they had made. In the case of Keith v. Town-
8ite of Grand Junction (on review, 3 L.D.,431) the Hon, Secretary says, following
the ruling in the case of Townsite of Superior City (1 Lester, 432), ¢ that it was mani-
festly not the object of the law to withhold from pre-emption such lands as indi.
viduals might designate or select without authority as a site for a probable or pros-
pective eity or town.
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In the case of Matthiessen and Ward v. Williams (on review,5 L. D., 170}, the Hon.
Secretary says,—‘I think the best evidence that the alleged townsite had been aban-
doned as such when Williams made his entry is the fact that not one of the people
then staying there ever laid claim to any part of this land under the townsite laws.’

The occupants of ** Carson Camp” never even made a selection as did the contest-
ants Matthiessen and Ward.

I must take exception to the statement that since 1871, there never
have been sufficient inhabitants in the viilage or camp to make atown-
gite entry. The law does not prescribe that any number of inhabitants
is necessary to make a townsite entry. See Revised Statutes, section
2389 ; paragraph 9, of subdivision 3, of circular of November 5, 1886, 5
L. D., 265, and case of Coyne v. Townsite of Crook et al. (6 L. D., 675).
However, the contestants took no legal steps to enter the lands cov-
ered by their settlement under the townsite law, nor do they now ask
it; and since it is not shown that any part of the land was settled upon
and oceupied for purposes of trade and business at the time of Irvine’s
entry, I coneur in the conclusions expressed in your said office de-
cision.

‘While in point of law, the question of the character of the land,
whether agricultural or mineral is not involved in the appeal, I have
nevertheless fully considered the evidence regarding this faet, and have
come to the conelusion that the weight of the testimony sustains the
finding of the local officers affirmed by your office.

Accordingly your said office decision is affirmed.

Subsequent to the appeal the contestants filed various ex parte afii-
davits in which the mineral character of the land is asserted.

These affidavits, which present no new facts but are cumulative in
their nature cannot be considered in the determination of the case.

PRE-EMPTION ENTRY—-SECTION 2260 R. S.

NANcY M. MAZE.

A removal from land held under equitable title, fo reside upon public land in the
same. State, is within the inhibitory provision of the second clause of section
2260, Revised Statutes,

First Assistant Secretary Chandler to the Commisstoner of the General
Land Office, February 24, 1890,

This is an appeal by Nancy M. Maze from your office decision of
December 27, 1888, affirming the local office and rejecting her pre-
emption proof for lots 6,7, 9 and 16, Sec. 6, T, 11 8,, R. 21 E&,, Stoekton,
California.

From the statements of your office it appears that said proof was sub
mitted in support of declaratory statement No. 14253, filed February
10, 1888, by Mary M. Maze, alleging settlement January 30, 1888, upon
lots 6, 7, N. % of 1ot 9 and lot 16, in said section 6, and that the S. § of said
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lot 9, is embraced in a certain pre-emption cash entry dated December
27, 1886.

The proofin question was submitted before the county clerk of Fresno
county, October 6, 1888.

In her formal testimony in support of such proof (showing reSIdence
from the first part of February, 1888, and improvements valued at $300)
the claimant averred that in order to settle on the land involved she
had left other land that had been embraced in the homestead entry of
her deceased husband and which entry she had ¢ proved up as his sur-
viving widow and for his family.”

The said homestead entry is siown by the statements of your office to -
have been made by Sargent H. Maze on October 1, 1885, for land in the
Stockton, California land district, and commuted to cash entry October
1, 1887, by his widow the claimant in question.

Both the local and your office found in effect that having acquired
the equitable title to the land (in the same State) covered by the said
homestead entry of her deceased husband and having removed therefrom
to the land in question, the claimant was disqualified as a pre-emptor
under section 2260 Revised Statutes.

In this conclusion I fully concur. Seetion 2291, Revised Statutes
provides that,—

No certificate, howeter, shall be given, or patent issued therefor, until the expira-
tion of five years from the date of such entry ; and if at the expiration of such time,
or at any time within two years thereafter, the person making such entry, or if he be
dead, his widow ; or in case of her death, his heirs or devisee; or in case of a widow
making such entry, her heirs or devisee, in case of her death, proves by two credible
witnesses that he, she, or they have resided upon or cultivated the same for the term
of five years immediately preceding the time of filing the affidavit, and makes affi-
davit that no part of such land had heen alienated, except as provided in section
twenty-two hundred and eighty-eight, and that he, she or they, will bear true al-
legiance to the government of the United States; then insuch case, he, she, or they,
if at that time citizens of the United States, shall be entitled to a patent, as in other
cages provided by law,

‘When, therefore, the claimant in the exercise of her statutory right
(section 2301 R. 8.) commuted the homestead entry of her deceased
husband she acquired by virtue of the section quoted, the equitable title
to the land embraced in such entry. See also. Adolphine Hedenskay
(2 C. L. O,, 83), Perry v. Ashby (Supreme Court Neb., 4 C. L. O., 63).

The claimant at the date of her pre.emption settlement was the equi-
table owner and entitled by law to patent for land (in the same State)
from whence she removed to settle on the tract in question.

The inhibition of the second clause of section 2260 Revised Statutes,
extends as well to one who holds under an equitable title as to one who
holds under a legal title. Kimbrel v. Henry (9 L, D., 619) and cases
cited.

It consequently follows that the claimant is not qualified to make
pre-emption entry for the tract involved and that her proof has been
properly rejected.

14639—voL 10—14
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The decision appealed from is affirmed.
It is aceordingly unnecessary for me to consider the discrepancies
between the filing and proof that are shown by this record.

CONTEST—PRIORITY OF RIGHT.
BAIRD . CHAPMAN’S HEIRS ET AL.

Failare of the local office to properly enter of record a contest, and issue netice
thereon, will not render such contest subject to the intervening right of a second
contestant.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 24, 1890.

T have considered the caseof E. Z. Baird . the Heirs of Ralph H. Chap-
man on appeal of Chas. H. Chambers, from your office decision of June
2, 1888, rejecting his testimony offered in support of his contest against
the timber culture entry of Ralph Chapman for W. 4, NW. £, and W.
3, SW. 1 Sec. 12, T. 121 N,, R. 56 W., Watertown, Dakota, land dis-
trict.

Chapman made entry July 6, 1880, and on September 9, 1884, Baird
initiated contest for failure to plant. Hearing was had November 3,
1884, which resulted in the dismissal of the contest by the local officers
which decision was finally affirmed by your letter of April 8, 1836.

From this decision of the local officers no appeal was taken, buat in-
stead on March 22, 1886, Baird filed a second contest subject to the
final disposition of the first by your office. In regard to this second
contest the local officers say in their letter of November 17, 1887—

This affidavit was misplaced in the files of this office and upon the reception of the
Commissioner’s letter  C” April 8, 1836, was overlooked. Attention was. called to
the matter and notice was issued for personal serviee April 29,1887 . ... .. On

" April 13, 1887, this office inadvertently allowed Charles H. Chambers to contest the

heirs of Ralph H. Chapman for same tract.

On April 29, 1887, the local officers notified the attorney for Cham-
bers that the contest of Baird had been overlooked by them and would
take precedence, and that the said contest of Chambers had been dock-
eted  subject to Baird ». Chapman,” and on the day set for the hearing
of the contest of Chambers they endorsed upon the papers in said Cham-
bers’ contest as follows—

Rejected for the reason that there was on file in this office at the time this contest
was filed, a contest of Eli Z. Baird, against said entry, filed March 22, 1836, which
had been overlooked until this contest was filed and notice jssued April 19, 1887. On
the 29th of April, 1887, notice was issued in the case of Baird ». Chapwan, and Cham-
bers’ counsel was duly notified that bis case was an error. Case was docketed sub-
ject to Baird ». Chapman.

Chambers, however, appeared with his witnesses on the day of hear-
ing and offered to produce their testimony but the local officers refused
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to receive it, and on Chambers’ appeal your office sustained their de-
cision, upon the ground that * It does not appear that Baird is directly
responsible for the delay in the prosecution of his contest, nor in any
way chargeable with laches.”

Chambers in his appeal from your decision alleges error in sustain-
ing the decision of the Jocal officers that Baird’s contest should precede
that of appellant, and error in recognizing Baird’s contest, and appel- -
lant argues that Baird lost all his rights by his laches in neglecting to
have said contest called up and notice issued thereon, whereby appel-
lant was led to innocently file his affidavit of contest against said entry,
and to ineur liability and expense in obtaining counsel and service of
notice and bringing the said contest to a hearing, and that by his neg-
lect and failure to have notice issned and to bring on a hearing upon
his said contest he waived all right as against a subsequent contestant
in good faith.

Chambers claims negligence on part of Baird in failing to call up and
have notice issued on his second contest, and that by such negligence
he lost all his previous rights under his contest.

This claim cannot be sustained for the reason that Baird’s negligence,

if he was guilty of laches was not the proximate cause of the alleged

injury to appellant, and it is a maxim of the law that the proximate
and not the remote cause is to be looked to. The proximate cause of
the alleged injury complained of by Chambers was the result of the
local officers in failing to note in the proper place upon their books, the
filing of the second contest affidavit by Baird and giving notice of the
hearing, and but for this negligence on the part of the local office, the
alleged injury to appellant could nof possibly have oceurred.

Where there is no intermediate efficient cause, the original wrong must be consid-
ered as reaching to the effect, and proximate to it. Milwaukee and St. Paul Ry. Co.,
v. Kellogg (94 U. 8.,469).

Your said decision is accordingly affirmed.

'HOMESTEAD CONTEST—ABANDONMENT—RESIDENCE,

LUNSFORD v. EVANS,

Proof of permanent and absolute abandonment, shown after the expiration of the six
months allowed for the establishment of residence, warrants the cancellation of
a homestead entry, though the contest is initiated prior to the expiration of said

period.
An entry is invalid at inception if the claimant has no intention of making a home
on the land at the date of entry.

First Assistant Secretary Chandler to the Commissioner of the General
’ Land Office, February 24, 1890,

April 12,1886, Laura J. Evans made homestead entry, No. 10,305, for
the E. § of NE. £ and E. 4 of SE. %, Sec. 11, T. 24 N,, R. 9 W., Neligh
district, Nebraska. July 29, 1886, the entry was contested by Arthur
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M. Lunsford, on the grounds, substantially, that it was not made for
the exclusive benefit of said Evans, but in the interest of one J. Y. C.
Johnson, and that said Evans had abandoned said entry by relinquish-
ment. After hearing had, September 28, 1886, the local officers found
in favor of the contestant and recommended the cancellation of the
entry. Your office, by decision of September 24, 1886, reversed that of
the local officers, and dismissed the contest. The contestant now appeals
to this Department.
1t was testified on the hearing, that Miss Evans left Nebraska,; July
12, 1886, three months after making entry, and at the time of initiating
the contest, July 29, 1886, the contestant having made affidavit that she
was not a resident of Nebraska and that personal service of notice of
contest could not be had upon her, notice was duly given by publica-
tion, and also by mailing such notice by registered letter to her at Ft.
Atkinson, Towa. She did not appear in person at the hearing, but
C. C. Jones, Esq., appeared, representing himself to be her attorney,
and the contestant, with a view of taking her deposition, made affida-
vit, as required by Rule of Practice 24, that she resided at Ft. Atkin-
son, Winnesheik county, Towa, and was not a resident of Nebraska,
and at the same time filed interrogatories, service of which was duly
accepted and cross-examination waived by said Jones. Commission
baving issued, deposition was duly taken thereunder, October 30, 1886,
more than six months after entry, and in it she stated, that she was
then teaching school and residing in said county of Winnesheik, Iowa,
and that on July 5, 1886 (less than three months after her entry and
twenty-four days before the contest) she had relinquished her ¢ right
and interest to said claim to J. Y. C. Johnson, at the residence of John
" C. Johnson, in the presence of Clifford Johnson,” that said relinquish-
ment was delivered to John C. Johuson,” and that she had ¢ no claim
or interest in said claim whatever.” The deposition of said John C.
Johnson was also taken in accordance with the rules of practice, and he
corroborates Miss Evans to this extent, that he, as a justice of the
peace, ¢ took her acknowledgment to a relinquishment on the back of
what he supposed to be a receiver’s receipt.” Thereis no testimony in
rebuttal. Your office does not allude to or seem to have taken into
consideration said depositions, and holds on the testimony taken at the
" hearing that the fact of Miss Evan’s relinquishment was not proven.
‘While the best evidence would have been the paper (relinquishment)
itself, yet, as it was not in the possession of the contestant or subject
to his control, and there is no prosess by which he might have com.
pelled its production before the local officers by those holding it, I am
of the opinion, the admission of Miss Fvans—presumably, if she still
claims the land, against her interest—corroborated to the extent thatit
is by the justice of the peace who took her acknowledgment, is suffi-
" cient to establish the fact of relinquishment. Was this relinquishment
intended by Miss Evans as a permanent and absolute abandonment of
the entry, and, if so, was it ground for cancellation of the entry at the
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date of contest, which was initiated prior to the expiration of the six
months in which she might have established residence? That it wasa
permanent abandonment of the entry is conclusively shown by the sub-
sequent conduct of Miss Evans. On July 12, 1886, seven days after
executing the relinquishment, she left Nebraska for Iowa, and on Oc-
tober 30, 1886, over six months after entry, she testifies that she was
residing and teaching school in Winnesheik county, Iowa, and that she
had no right or interest in the claim. There is no pretence that she
ever, before or after the contest, settled or established residence on the’
land. Lunsford, the contestant, testified at the hearing that, on the
evening of the day the entry was made she stated to him thatshe would
not give up the school she was then teaching, but that

He (J. Y. C. Johnson) is going to take me over there (to the claim) every two or
three weeks and T will stay there one cr two nights, and then I can teach my school
and go there on Friday and Saturday—so that I can make that my residence for the
first three months. After my school is out, 1 will go there and live three months and
prove up, and then I will go home.

If she made this statement (and it is not denied by her or any one), 1t

" goes to show that at the time she made the entry she had nointention
to give up her old home for one upon the claim, and, this being true,
the entry was for that reason invalid atits inception.

The testimony, also, tends strongly to show that Miss Evans had no
use for the land and did not want it for herself, but made the entry at
the instance of J. Y. C. Johnson, with the understanding thatit was to
be conveyed to him for a consideration after patent was obtained.

I am of the opinion that the charges contained in the affidavit of con-
test were sustained, and, as they show that the entry was not only in-
valid from its inception, but absolutely abandoned before the contest,
that they authorized its cancellation at the date of contest. The de-
cision of your office dismissing the contest is therefore reversed, and it
is directed that the entry be canceled.

COMMUTATION PROOF—SUPPLEMENTAL EVIDENCE.

C. R.‘ MoDONALD.

Supplemental evidence showing due compliance with law prior to the submission of
final proof, may be accepted in lieu of new proof, where the entry is allowed by
the local office, payment made, and said proof not called for until four years after
entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 25, 1890,

April 17, 1883, C. R. McDonald made homestead entry for the NE.Z
of See. 23, T. 114 N., R. 80 W., Huron district, Dakota Territory. One
year thereafter, April 17, 1884, he made commutation proof, which was.
accepted by the local officers and receipt for the purchase money and
final certificate were issued to him, May 5, 1884,

In his proot McDonald and his witnesses testify, that his improve-
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ments consisted of house ten by twelve feet, stable twelve by four-
teen feet, and six acres of breaking, all of the value of $100; that he
had for one season cultivated one and a half acres in corn and for a gar-
den; that he established residence on the land at the time he built said
house in August, 1883, and had been continuously on the claim, except
“for a week or two at a time, teaming and breaking out.”

Your office, by decision of July 16, 1888, held that the ¢ residence -
and cultivation shown are not satisfactory,” and rejected the proof, but
allowed the * claimant an opportunity to submit new proof,” during the
lifetime of the entry. Thereupon, MecDonald’s attorney files, Septem-
ber 22, 1888, affidavits of five parties, who claim to havelived near the
land during the period of MeDonald’s alleged residence thereon. These
affiants state that he resided on the land over six months before making
proof. It is also stated by them that part of the six acres broken was
cultivated by MeDonald in 1883, the year of the entry, and that all of
it ¢ was cultivated in 1884.” In submitting these affidavits, the attor-
ney asks that they be * favorably considered’, in view of the fact that
 McDonald was then ” {September 22, 1888,) ¢ in the State of Missouri,"
and could not return to Dakota, except at great expense.” Your office,
by decision of October 30, 1838, refused to accept said affidavits, and
directed the local officers to * inform the claimant that your former rul-
ing of July 16, 1888, was adhered to and he would be required to sub-
mit new proof during the lifetime of the entry.” From this action ap-
peal has been taken to this Department.

While tke proof was not as specific as to residence as it might and
should Wave been, there was nothing therein from which bad faith could
be inferred. As said in the case of James H. Marshall (3 L. D., 411),
the proof was ‘“at most merely defective, not fraudulent.” Inasmuch
as it was approved by the local officers (whose duty it was in the first
instance to reject if for any cause defective), and payment was accepted
for the land and final ecertiticate issued, and the action of your office
calling for new proof was not taken until four years thereafter, [ am of
the opinion, the five affidavits showing over six months’ residence before
proof should have been accepted in lien of the further proof which had
been required.

The decision of your office is accordingly reversed.

RAILROAD GRANT—-INDEMNITY SELECTION.
ATLANTIO AND PacIiric R. R. Co. (ON REVIEW.)

Indemnity selections of unsurveyed lands cannot be allowed, as it cannot be de-
termined whether such selections are for lands subject thereto until after survey.

Secretary Noble to the O'Omnnsswner of the General Land Office, Feb-
' ruary 27, 1890,

This is a motion by the Atlantic and Pacific Railroad Company for
the review of the departmental decision of February 25, 1889 (8 L. D.,
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307), affirming your office decision of October 3, 1887, which sustained
the rejection by the local office of the selection by said company of
10,240 acres in the Las Cruces New Mexico district as indemnity for an
alleged loss within the granted limits of said company by reason of a
grant to the town of Caboletta in township 12 N., R.7 W., Territory of
New Mecxico. :

The said selections were rejected for the reason that the land em-
braced therein being unsurveyed it ¢ cannot be specifically listed as
indemnity, it being impossible to determine what lands are mineral and
set apart by the government, what definite tracts are claimed by actual
settlers prior to the grant to the railroad companies, nor ¢an the bound-
aries of private land grants be sufficiently determined to enable them
to correctly certify such selections,” and for the further reason that as
‘ patents cannot be granted to unsurveyed lands and as the certificate
of the register and receiver is the basis of patent in such cases, such
action on the part of the local officers would be ultra vires.”

In behalf of the motion counsel contend that the company by the
terms of its grant (act of July 27, 1866, 14 Stat., 292), upon filing the
map showing the definite location of its line of road, acquired the right
to select within prescribed limits indemnity for losses sustained within
the grauted limits; that such selection is not conveyance and cannot,
operate to bring within the grant lands excepted ‘therefrom, and that
consequently the fact that the land is unsurveyed is of no valid force
against such selection. .

I am not favorably impressed with this eontention.

Tt is true that upon a sufficient showing of loss within its granted
limits the company is entitled to select, within the prescribed limits in-
demnity for such loss. :

~ But such selections must be made with reference to the terms of the
company’s grant (actof June 27, 1866, 14 Stat., 292), i. e., the land so
selected must be * not mineral” and to which ¢ the United States have
full title, not reserved, sold, granted or otherwise appropriated, and
free from pre-emption or other claims or rights,” at the time of filing
the said map of definite location. .

These selections when approved by the Department, form the basis
upon which the government patent is issued. :

1t follows that said selections should not be allowed until it can be
ascertained whether or not the land so selected is properly subject to
the company’s grant.

This cannot, for manifest reasons, be determined in the absence of
survey,

The motion is denied.

]
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PRE-EMPTION CONTEST—INTERVENING ENTRY.

CRANE . STONE.

Failure of the pre-emptor to submit proof and make payment within thirty months
after filing declaratory statement subjects his claim to the intervening adverse
right of another.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 27, 1890.

I have considered the case, entitled Pierce Crane . Chester A. Stone,
in which Stone, as contestee, appeals from your office decision of Oec-
tober 9,1883, holding that he forfeited his right to enter the NW., 1 ot See.
17, T. 5 8., R. 81 W., in Bagle county, Colorado, Central City district.

From the record it appears that the approved plat of the township,
embracing said land was received at the district land office August 9,
1882,

The claimant Stone made pre-emption declaratory statement, No.
2437, for said tract, on May 23, 1883, alleging settlement August, 1831,
while the contestant, Crane, made homestead entry No. 535 for said
tract, on December 2, 1885,

On June 5, 1886, Stone filed with the register notice of his intention
to make final proof of having complied with the provisions of the pre-
emption law, in respect to said land, on July 19, 1886. The said notice
_ was duly published.

On June 30, 1886, Crane filed protest against allowing Stone to make
such final proof; and, on July 13, 1886, he filed his affidavit to contest
Stone’s right to make such entry, alleging, among other things, that he
(Crane) had made homestead entry No. 535, on said land, December 2,
1885; that said Stone had not made his final proof on said declaratory
statement within thirty-three months from the date of his settlement;
that sinee December 2, 1885, he had continuously resided on said land,
and improved and cultivated the same, and that{ his improvements were
worth at least $600 ; that on the second day of December, 1885, the said
land was a part of the unappropriated public domain of the United
States, as affiant then and now believes.

On the filing of such affidavit of contest, notice was served upon

Jrane and the issue raised between said parties was tried and the local
office found against the entrymaun who appealed to your office, where,
on October 9, 1888, you affirmed its decision, whereupon the entryman
still further prosecuted his appeal and the case is now before this office
for determination. The question involved is, has Stone forfeited his
right to the tract by his laches? To determine this question it is nee-
essary to examine Section 2267 of the Revised Statutes, which reads as
follows: »

All claimants of pre-emption rights, under the preceding sections, shall, when no
shorter timeis prescibed by law make the proper proof and payment for the land within

thirty months after date prescribed therein respectively for filing their declaratory
notices.
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In this case it was thirty-seven months and twenty-six days after
filing his declaratory statement before he offered to make proof and
payment for the land. In the mean time, but subsequent to the expira-
tion of the thirty months after Stone filed, Crane made homestead entry
of the same tract, thereby acquiring a vested right in the land in con-
troversy, and while it may be inequitable to thus adverse Mr. Stone, if
he failed to so ¢ prove up aud pay” within the time provided by law,
yet it is quite clear that any other qualified claimant had a legal right to
appropriate the land. Crane exercised that right and made his entry,
hence he must be protected therein. Molyneaux ». Young (2 C. L. L,
560); Atherton ». Fowler (6 Otto, 513).

Stone gives two reasons for his negleet to make his final proof and
payment within the limited period, viz:

1. I did not have nor could I get the money to pay for the land.

9, I believed I had thirty-three months from the time I filed on the land in whick
to make payment.

These are reasons which, while they call for sympathy, are beyond
the reach of the Department to relieve, for the law makes no provis-
ions that such excuses may be beneficially interposed in the face of
an adverse claim. They wonld have some weight, however, if it were
a question between the entryman and the government, but in this case
the Department can not sacrifice Mr. Crane to protect Mr. Stone. His
misfortune is due entirely to his own laches and the hardship which he
is now enduring is beyond the power of this office to alleviate.

Your decision is accordingly affirmed.

STATE SELECTIONS—ACT OF SEPTEMBER 4, 1841.
HARVEY ET AL, ¥. STATE OF CALIFORNIA.

Prima facie valid selections of record, made by the State under section 8, act of Sep-
tember 4, 1841, prior to survey by the government, and renewed when the plat
of survey is filed, operate as a bar to any other disposition of the land, and may
be certified to the State if found to be valid.

Secretary Noble to the Commissioner of the General Land Office, February
27, 1890.

I have considered the cases of Robert Campbell and James H. Har-
vey ». The State of California on appeal of said Harvey and Campbell,
from your office decision of December 1, 1886, rejecting their respective
applications to make homestead entries for SW. £, NE. £, and lots 2, 3
and 4, Sec. 1, T.4 N, R. 2 E,, H. M., and SE. £, NE. {, and lot 1, See. 1,
T.4 N., R. 2 E., and lot 4, Sec. 6, T. 4 N,, R. 3 E., and SW. £, SW. £, Seec.
31, T.5 N,, R. 3 E., Humboldt, California, land distriet.

Applications to make said entries were presented at the local office
by the persons above named, on March 25, 1886, and were rejected for
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the reason that all of said lands except SW. 1, NE. 1, Sec. 1, are em-
braced in a selection made by the State of California under the internal
improvement grant of September 4, 1841, (5 Stats., 453).

Prior to the survey of said land by the government a selection was
made by the State (March 5,1861), under the act of 1841, upon a survey
made by the county surveyor, and a second selection was filed in the
local office October 19, 1874. On the latter list is a note as follows:
¢ This is a re-application under the act of July 23, 1866, the land having
been sold as unsurveyed, long prior to that time.” v

Plat of government survey of the land in T.5 N., R. 3 B., was filed in
the local office May 24, 1877, but for the remainder such plats were not
filed until July, 1882.

Again by letter of May 8, 1884, John L. Haunke, as attorney for the
grantee of the State requested that said selections be listed and ap-
proved to the State in order that the purchaser might receive his patent
from the State.

It appears from the record that prior to December 8, 1360, one Alex-
ander Preston, had located said land with school fund warrants and that
it was at his request that said survey and selection of March 5, 1861,
were made ; that he subsequently paid the State in full for said land and
a certificate of purchase was issued to him therefor, May 4, 1872.

On July 23, 1866 (14 Stat., 218) an act was passed by Congress to
quiet the title to certain lands in California and in section one thereof
it is provided :

That in all cases where the ‘State of California has heretofore made selections of
any portion of the public domain in part satisfaction of any grant made to said State
by any act of Congress, and has disposed of the same to purchasers in good faith
nnder the law, the landslso selected shall be, and hereby are confirmed to said State,
ote.
with proviso in regard to lands to which adverse rights may have at-
tached prior to the passage of said act.

Section 3 of said act provides that—

‘Where the selections named in section one of this act, have been made from lands
which have not been surveyed by the authority of the United States, but which selec-
tions have been surveyed by authority of and under the laws of said State and the
land sold to purchasersin good faith under the laws of the State, snch selections shall,
from the date of the passage of this act, when marked off and designated in thefield,
have the same force and effect as the pre-emption rights of a settler upon unsurveyed
public land ; and, if upon survey of such lands by the United States, the lines of the
two surveys shall be found not to agree, the selection shall be so changed as to include
those legal subdivisions which nearest conform to the identical land included in the
State survey and selection. Upon the filing with the register of the proper land office
of the township plat, in which any suck selection of unsurveyed land is located, the
holder of the State title shall be allowed the same time to present and prove up his
purchase and claim under this act as is allowed pre-emptors under existing laws; and
if found in accordance with section one of this act, the land embraced therein shall.
be certified over to the State by the Commissioner of the General Land Office.

In their arguments in appeal filed respectively June 14, and 20, 1887,
counsel for appellants concede that, the lands in question were surveyed
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by authority of the State of California prior to their survey by the United
States and that on the 16th day of Mareh, 1861, the same were selected
by the State in part satisfaction of her 500,000 acre grant; that on
October 19, 1874, the State filed a notice that she had made such selec-
tion, and had sold the land, and they say without doubt, the vendee of
the State could have perfected his title by proving up his purchase and
claim within thirty-three months after the plats of survey were filed,
viz: July 31, 1882, bat they urge that as Preston neglected to prove up
his purchase under section 3, of the said act of July 23, 1866, the lands
in controversy became public lands by action of law at the expiration
of thirty-three months, viz: on May 1st, 1885,

In another argument filed on part of appellants it is stated that the
claim of the State or its vendee rests upon section 3, of the act of July
23, 1866. and that this section becomes operative when prior to its en- !
actment the State had made a seleetion of lands not surveyed by
authority of the United States and had sold the land to a purchaser in
good faith under her laws, and that the purchaser from the State then
occupies the same position as a settler upon unsurveyed lands. They
contend that the limitation of time allowed such pre-emptor after filing
of survey, viz: thirty-three months, must be strictly construed.

The act of September 4, 1841, (5 Stats., 453), provided in section 8,

That there shall be granted to each State specified in the first seetion of this act,
five bundred thousand acres of land for purposes of internal improvement: g
and located in parcels conformably to sectional divisions and subdivisions, of not
less than three hundred aund twenty acres in any one location, on any public land
oxcept such as is or may bereserved fromsale * -+ < * , which said locations may
be made at any time after the lands in said States respectively, shall have been sur-
veyed according to existing laws. And there shall be and hereby is granted to each
new State that shall be hereafter ad mitted into the Union, upon such admission, so
much land as, including such quantity as may have been granted to such State be-
fore its admission, and while under a territorial government, for purposes of internal
improvement as aforesaid, as shall make five hundred thousand acres of land, to be
gelected and located as aforesaid.

On Mareh 5, 1861, the surveyor general of California upon certificate
from the county surveyor of Humboldt county, under a law of said
State, filed in behalf of the State a selection of said lands as a part of
the five hundred thousand acres granted said State, and in such selec-
tion the surveyor general said:

Said lands have not yet been sectionized by the United States. You will please
note the selection upon your plats as soon as the same may be returned to your office.

After the passage of the aet of July 23, 1866, the surveyor general of
California again presented a selection of the same lands on behalf of
the State as a part of the five hundred thousand acres. Upon the said
list is the following note:

This is a re-application under the act of 23rd July, 1866, the land having been sold
by the State long prior to that time.
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The certificate of the register upon said list is as follows:

Land Office at Humboldt, Cal., October 31, 1874. I hereby certify that the fore-
going list was filed on the 19th October, 1874, and that the selections are correct, and
that no valid conflicting right is known to exist,

Upon the back of said list is endorsed :

R. & R. No. 51.—500,000 acre grant. Humboldt Land Dist. Recd. and filed Octo-
ber 19, 1874, Approved October 31, 1874. C. F. Roberts, Register.

In the view 1 take of the law applicable to the case at bar it will not
be necessary to discuss either the propositions upon which your said
decision is based or the propositions of counsel for the appellants.

It seems to me that this case must be decided upon the act of Sep-
tember 4, 1841, and not upon that of July 23, 1866.

The act of July 23,1866, was a remedial one and cannot be construed
as abridging or restricting any rights already existing under the law.

The State of California was at the time entitled to select five hun-
dred thousand acres for the purpose of internal improvement, and had,
under a survey made by the State, already filed a list or selection of
said lands as a part of said grant with a request that the same take
effect as soon as the plats should be filed in the loeal office.

If it be said this selection was prematurely made, it may be an-
swered that it was renewed in 1874, and again in 1584 ; the selection
of 1874 being approved by the register of the land office, and the list
of 1884 being presented after filing of plats of survey and nearly two
years before the application of appellants to make homestead entries.

Your office has never reversed the approval of the local office made
October 31, 1874, and such selection is still alive and * prima facie
valid.”

In Southern Pacifie (Branch Line) ». State of California (3 L. D., 88),
the State had been permitted to make selection of the land before sur-
vey, but in deciding said case it was said,—

Although said seléction antedated even the survey of rancho, the substantial fact
has been shown, nevertheless, that the selection was prima facie valid and remained
extant upon the record nearly fourteen years, during which period it operated as a
bar to attachment of the company’s right, or to any other disposition whatsoever.
See also Southern Pacifiec Ry. (Branch Line ». Bryant, 3 L. D., 501).

A school indemnity selectivn, based upon a loss alleged prior to the
survey of the township in which the basis is situated, is not void, but
voidable and becomes valid, in the absence of an intervening adverse
claim, from the date when said township is surveyed and said loss
definitely ascertained. Rarly ». State of California (7 L. D., 347);
Niven v. State of California (6 L. D., 439).

Section three of the act of July 23, 1866, was, so far as purchasers

“from the State are affected thereby, in the nature of an additional priv.
ilege in the matter of acquiring title to their lands. They were not re-
quired to prove np their purchases at all, but merely allowed that priv-
ilege. They were not looking to the United States for title but to the
State of California. All the valid selections of the State under section
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8, of the act of 1841 would have ripened into title had the act of 1866
never been passed. Section 3, of said act, in effect, said to persons
who had purchased from the State lands whlch had not been surveyed
by authority of the United States: «If you desire to come in and
make proof of your purchases as provided in this section, then such
Iand shall be certified over to the State regardless of any question in
regard to the legality of the selection thereof by the State and you may
thereby make your titles certain,” but neither expressly nor by impli-
" cation does it say to such purchasers, ¢ If you do not accept this priv-
ilege but prefer to stand upon your contracts with the State you shall
forfeit all rights under such contract and your lands will be restored to
the public domain without notice to you and will be subject Lo entry by
the first applicant.”

Neither does the act of 1866 say to the State that ¢ any selections of
unsurveyed lands it may have made or have pending under section §,
of the act of 1841, and sold to innocent purchasers, shall be forfeited
and held void without notice unless such purchaser shall, within thirty-
three months after filing of plats, go to the local office and make proof
of such purchase,” and yet this is the construction contended for by
appellants.

I see no reason why the two acts should in any manner conflict, and
if upon proper investigation by your office, the pending selections of
the State approved by the local office be found to be valid, I see no rea-
son why the same should not be certified to the State of California as a
selection under section 8, of the act of Sepember 4, 1841, and leave the
question of Preston’s title to be settled between him and his grantor
the said State.

It follows then that for the reasons herein set forth, your conclasion
that appellants’ applications to make a homestead entries of said tracts
were properly rejected by the local officers is correét and said decision
is hereby affirmed.

APPLICATION TO ENTER-~CANCELLATION.
HENRY GAUGER.

An application to enter may be received during the t1me allowed for appeal from a
judgment of cancellation, subjeet to such appeal, but should not be made of
record until the rights of the former entryman are finally determined.

During the period accorded for the exercise of the preference right of a suecessful
contestant, an application to enter may be allowed subject to such right.

Pirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 19, 1890,

This case involves the NE.  of Sec.18, T. 105 N,, R. 56 W., Mitchell
distriet, Dakota Territory.

One Gllbert Sheppard made tlmber culture entry, No. 6020, for this
land, and said entry was, June 30, 1888, held for cancellatlon by your
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office on the contest of George N. Bruce. On July 23, 1888',\be‘fore the

time in which the entryman might have appealed and that allowed the . -

contestant to assert his preference right of entry had expired, Henry
Gauger made application to the local officers, accompanying the same
with the necessary fees, to enter said land under the timber-culture law.
The local officers denied said application, and your office, by decision of
October 3, 1888, sustained their action, holding that it was ¢‘clearly
regular, pending the final determination?” of the contest of Bruce.
Gauger appeals from your office decision.

A judgment rendered by your office holding an entry for cancellation
is final as to your office, and an application to enter during the time
allowed for appeal from such judgment “should be received subject
to the right of appeal, but not made of record until the rights of the
former entryman are finally determined, either by the expiration of
of the time allowed for appeal or by the judgment of the appellate
tribunal” (John H. Reed, 6 L. D., 563); and an application to enter,
made before the time allowed the successful contestant to assert his
preference right has expired, should be allowed subject to such prefer-
ence right, and, on its subsequent assertion within the prescribed time,
¢ due notice thereof should be given the intervening entryman, with
opportunity to show cause why his entry should not be canceled and
the contestant allowed to perfect his entry.” Geo. Premo (9 L. D., 70);
Welch ». Duncan (7 L. D., 186).

The action of the local officers in rejecting said application was there-
fore erroneous, and the decision of your office sustaining said action is
reversed.

SALT SPRINGS—ACTS OF MARCH 3, 1875, AND JANUARY 12, 1877.
STATE OF COLORADO.

The provision in the act of March 3, 1875, requiring the State of Colorado to make
its selection of salt springs within two years after the admission of the State is
directory only, and failure to select within the period specified, does not work a
forfeiture of the grant.

The act of 1875 is not repealed by that of January 12, 1877, nor does the proviso in the
later act amount to a legislative declaration that the right of selection conferred
by the act of 1875, expires at the end of two years after the admission of the State.

Secretary Noble to the Commissioner of the General Land Office, February
27,1890,

On October 31,1887, the State of Colorado caused to befiledin the loeal
office of Glenwood Springs in said State, a list containing its selection
of certain ¢ salt lands” under the eleventh section of the act of Congress
approved March 3, 1875, (18 Stat., 474), The list embraces 3840 acres
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in T.5 N., R. 84 W., for the use of a salt spring located on the SW. 1
of section 17, of said township.

The local officers forwarded the list with the request for instructions.

Your office by letter of April 2, 1888, rejected said list on the ground
that the selections were not made within two years after the admission
of said State to the Union.

The State appealed.

Said act of March 3, 1875, provides:

Section 11, That all salt springs within said State, not exceeding twelve in num-
ber, with six sections of land adjoining, and as contignous as may be to each, shall be
granted to said State for its nse, the said land to be selected by the governor of said
State, within two years after the admission of the State, and when so selected to be
used and disposed of on such terms, conditions and regulations as the legislature shall
direct : Provided, That no salt-spring or lands the right whereof isnow vested in any
individual or individuals, or which hereafter shall be confirmed or adjudged to any
individual or individuals, shall by this act be granted to said State.

The question presented by the appeal is whether the failure to select
within the time indicated by the grant works a forfeiture of the grant.

A review of the legislation on this subject may throw some light om
the question.

By act of Congress of May 18,1796, ¢ for the sale of the lands of the
United States in the territory northwest of the River Ohio, and above
the mouth of the Kentucky river,” it was provided

" that a salt spring lying upon a creek which empties into the Scioto river ., . . and
every other salt spring which may be discovered, together with the section of one
mile square which includes it, shall be reserved for the future disposal of the United
States. (1 Stat., 464).

By the act of April 30, 1802, for the admission of the State of Ohio
into the Union, : ’
ithe six miles reservation, including the salt springs, commonly called the Scioto
salt springs, the salt springs near the Muskingum River, and in the military tract,
with the sections of Jand which include the same
were granted to the State. (2 Stat., 173). So in the case of Indiana.
By the act for the disposal of public lands in the Indiana Territory, it
was provided that the salt springs “ with as many contignous sections
to each as shall be deemed necessary by the President of the United
States,” should be reserved for the future disposal of the United States.
(2 Stat., 277). By the act of April 19, 1816, for the admission of the
State of Indiana into the Union ‘all salt springs” within the Territory
together with adjacent land were granted to the State. (3 Stat., 289).
Following these precedents Congress has adopted the policy of grant-
ing to the States, generally on their admission to the Union, the salt
springs and adjacent lands found within their respective borders. As.
in the case of Illinois, Missouri, Arkansas, Michigan, Florida, Iowa,
Wiseonsin, Minnesota, Oregon, Kansas, and Nebraska. The policy of .
the government since the inauguration of our land system, to reserve:
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salt springs from sale is recognized by the supreme court in Morton v,
Nebraska, where it is said:

The policy of the government since the acquisition of the Northwest Territory and
the inauguration of our land system, to reserve salt springs from sale has been uni-
form—an intention to abandon a policy which had secured to the States admitted

before 1854 donations of great value, can not be imputed to Congress unless the law
on the subject admits of no other construction. (21 Wall, 660).

The policy of Congress to secure to the several States the title or use
of the salt springs within their borders respectively, is equally well
marked.

It seems equally conclusive that in the execution of these laws no
presumption should be indulged that Congress has abandoned its long
established policy, unless the terms of the law admit of no other con-
struction. The solution of this question depends, therefore, on whether
the requirement that the lands are ‘““to be selected” within two years
after the admission of the State is mandatory or merely directory.

In French v. Edwards (13 Wall, 506), the court said:

There are undoubtedly many statutory requisitions intended for the guide of officers
in the conduet of business devolved upon them which do not limit their power or
render its exercise in disregard of the requisitions ineffectual. Such generally are
regulations designed to secure order, system, and dispatch in proceedings, and by a
disregard of which the rights of parties interested cannot be injuriously affected.
Provisions of this character are not usually regarded as mandatory unless accoms
panied by negative words importing that the acts required shall not be done in any
other manner or time than that designated. But when the requisitions prescribed
are intended for the protection of the citizen, and to prevent a sacrifice of his property,
and by a disregard of which his rights migkt be and generally would be injuriously
affected, they are not directory but mandatory. They must be followed or the acts
done will be invalid. The power of the officer in all such case is limited by the man-
ner and conditions prescribed for its exercise.

In Pearce v. Morrice, Justice Taunton drew the distinction as fol-
lows:

I understand the distinction between directory and imperative statutes to be that
a clause is directory when the provisions contain mere matter of direction and noth-
ing more; but not so when they are followed by such words as are used here, viz:
that anything done contrary to such provisions shall be null and void to all intents.
These words give a direct, positive, and absolute prokibition. (2 A. & E., 94).

In People v. Cook, (8 N. Y., 67) it was said that a statute directing
the mode of proceeding by public officers, is to be deemed directory,
and a precise compliance is not to be deemed essential to the validity
of the proceedings, unless so declared by statute. In matter of Empire
City Bank, (18 N. Y., 200), it was held that a provision in the statute
limiting the time for a referee to make his report is merely directory.

‘When a statute directs a person to do a thing in a certain time, with-
out any negative words restraining him from doing it afterwards, the
naming of the time will be considered as direetory to him, and not a
limitation of his authority. Pond v». Negus, (3 Mass., 232); People ».
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Peck, {11 Wend., 604); People v: Dawson (25 N. Y., 299); Barnes v.
Badger, (41 Barb., 98). _
Maxwell in Interpretations of Statutes, (p. 337) says:

On the other hand, where the preseriptions of the statute relate to the performance
of apublic duty, they seem to be generally understood to be merely instructions for the
guidance and government of those on whom the duty is imposed, or directory only.
The negleet of them may be punishable, indeed, but it does not affect the validity of
the act done in disregard of them. To give them that effect would often lead to
serious ineonvenience and absurdity. Thus, to hold that an act which required an
officer to prepare and deliver to another officer a list of voters, on or before a certain
day, under a penalty, made a list not delivered till a later day invalid, would, in
effect, put it in the power of the person charged with the duty of preparing it, to
disfranchise the electors ; a conelusion too unreasonable for acceptance.

To the same effect is the ruling in Marsh ». Chestnut (14 Ill., 223),
where the statute required certain commissioners appointed to ascertain
and assess the damage and recompense due to certain owners of land,
to return the assessment to the city council within forty days of their
appointment. This provision was not complied with, but return was
made, afterwards, and the question was raised as to its validity when
thus made. The court held the provision to be directory only, and
said:

There are no negative words used declaring that the funetions of the commission~
ers shall cease after the expiration of the forty days or that they shall not make
their return after that time ; nor have we been able to discover the least right, ben-

efit, or advantage whieh the property owner could derive from having the return
made within that time and not after.

So the court in New York in a case subsequent to that of Cook, supra,
announces the rule: ¢ Statutory requisitions are deemed directory only
when they relate to some immaterial matter, where a compliance is a
matter of convenience rather than of substance.” People v. Schermer-
horn, (19 Barb., 558). The supreme court of Wisconsin announces the
doetrine as follows:

‘We understand the doctrine concerning directery statutes to be this: that
where there is no substantial reason why the thing to be done might not as well be
done after the time prescribed as betore, no presumption that by allowing it to be
so done it may work an injury or wrong, nothing in the act itself, or in other acts
relating to the same subject matter, indicating that the legislature did not intend
that it should rather be done after the time prescribed than notto be done at all, the
courfs assume that the intent was that if not done within the time prescribed it
might be done afterwards. But when any of these reasons intervene, then the limit
is established. State v. Lean (9 Wis,, 202).

Judge Cooley in his Constitutional Limitations (4th Ed., 93) after
discussing the question at some length says:

Those directions which are not of the essence of the thing to be done, but which
are given with a view merely to the proper, orderly, and prompt conduct of the busi-
ness, and by a failure to obey which the rights of those interested will not be preju-

diced, are not commonly to be regarded as mandatory ; and if the act is performed,
but not in the time or in the precise mode indicated, it may still be sufficient, if that
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which is done accomplishes the substantial purpose of the statute. Buot this rule
presupposes that no negative words are employed in the statute whieh expressly or
by necessary implication forbid the doing of the act at a,ny other time or in any
other manner than as directed. :

In New York a statutory provision aunthorizing the commaunding
officer of each brigade of infantry, on or before the first day of June to
appoint a brigade court-martial, was held to be directory only in an
action for fines imposed by a court-martial appointed in July. It was
objected that the fines were illegally imposed. The conrt said :

There is nothing in the nature of the power showing that it might not be as effectu-

ally exercised after the first of June as before, and the act giving it contains no pro-
hibition to exercise it after that period.” The People ¢, Allen (6 Wend., 487).

In an early case Lord Mansfield said :

There is 3 known distinetion between circumstances which are of the essence of a
thing required to be done by an act of Parliament and clauses merely directory. The
precise time in many cases is not of the essence.

" From the English jurisprudence the doctrine was adopted in our own ; and of late
years, owing partly to the immense multiplicity of statutes, and the haste and care-
lessness with which they are drawn, partly to the want of education and system on
the part of snbordinate officers clothed with important trusts, this practice of treats-
ing statutes has been carried to a very great extent (Sedgwick on Construction of
Stats., 319).

In People v. Murray (10 Cal., 221) the court announced the rule as
general, that when time is prescribed to a public body in the exercise
of a function in which the public is concerned, the period designated is
not of the essence of the authority, but is a mere directory provision,
See also Tuohy ». Chase, (30 Cal., 524).

These citations clearly point out the course of the rulings on this
question. Many others might be added to the same effect.

It will be observed that ¢ negative words” forbidding selection after
the two years are not employed in this statute. A case of that char-
acter arose in the land practice in Baca Float No. 3, (5 L. D., 705). The
statute provided ¢ that the right hereby granted to said heirs of Baca,
(to select certain lands) shall continue in force during three years from
the passage of this act, and no longer.” It was held that the provision
was mandatory, and that the right to select ceased at the end of the
three years. A comparison of this case with the one at bar clearly
illustrates the rulings cited, supra.

Again, time was not of the essence of the fransaction. That pro-
vision was evidently inserted to secure  dispatch ” in the proceeding.
The essence of the act was the securing of eontrol and ownership of
the salt springs to the State. No doubt it was desirable that this
should be effected as speedily as might be, but there is no reason in the
nature of the transaction why the seléetion might not be made as well
after as before the time indicated. Moreover,in this case, the selection
could not have been made in that time, for the survey was not com-
pleted until 1882, six years after the admission.of the State. 1t would
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be most unreasonable to suppose that this condition could have de-
feated the grant for the lack of a survey was within the knowledge of
Congress, when the grant was made. No rights are infringed and no
damage done by the failure to select in time. There is no private in-
terest concerned. The question is solely between the granfor and the
State.

In every aspect of the case this provision under the ruling of the
courts is merely directory.

1, therefore, find that your office did not allege a sufficient ground for
the rejection of said list.

However, on January 12, 1877, Congress passed an act as follows : ,

That whenever it shall be made appear to the register and the receiver of any
land office of the United States that any lands within their districts are saline in
character, it shall be the duty of said register and said receiver under the regula-
tions of the General Land Office to take testimony in reference to such land, to ascer-
tain fheir true character, and to report the same to the General Land Office; and if
upon such testimony, the Commissioner of the General Land Office shall find that
such lands are saline and incapable of being purchased under any of thelaws of the
United States relative to the public domain, then, and in such case, such lands shall
be offered for sale by public auetion at the local land office of the distriet in which
the same shall be situated, under such regulatious as shall be prescribed by thé
Commissioner of the General Land Office, and sold to the highest bidder for ecash, at
& price not less than one dollar and twenty-five cents per acre; and in case said lands
fail to sell when so offered, then the same shall be subject to private sale, at such
land office, for cash, at a price not less than one dollar and twenty-five cents per
acre, in the same manner as other lands of the United States aresold; Provided, That
the foregoing enactments shall not apply to any State or Territory which has not
had a grant of salines by act of Congress, nor to any State which may have had such
a grant, until either the grant has been fully satistied, or the right of selection has
expired by efflux of time. (19 Stats., 221). ‘

There can be no doubt that this statute indicates a change, to some
exnenl: in the policy of the government in dealing with such lands.

Does the proviso above quoted amount to a legislative declaration
that the right of the State to select expired by limitation at the end of
two years from its admission, or is the former statute repealed by this
later one? In the light of the above discussion I am of opinion
both questions should be answered in the negative. There is no express
repeal, and repeals by implication are not favored, and are never ad-
mitted where the former can stand with the new act, but only where
there is a positive repugnancy between the statutes, or the latter is
plainly intended as a substitute for the former. Chew Heong v. United
States (112 U. 8., 536) ; Harford ». United States (8 Cranch, 109), ex
parte Crow Dog (109 U. 8., 556). Assuming, as above shown that the
provision as to the time of selection is directory only, these two stat-
utes may operate in entirely different fields. In the first place the
grant to the State of Colorado, for instance, was limited to twelve salt
springs. All such springs beyond that number in -that State, would
undoubtedly be subject to the later act. Had third parties intervened
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prior to the selection, and initiated proceedings under the act of 1877,
touching the lands in question, the right of the State thereto might
have been lost. The case is analogous, in this respect, to that in Shep-
ley v. Cowen where the court said :

The two modes of acquiring title to land from the United States were not in conflict
with each other. Both were to have full operation, that one controlling in a partie-

ular case under which the first initiatory step was had. (91 U. 8., 330); Webb v.
Loughrey (9 L. D., 440); Freise v. Hobson (4 L. D, 580).

Furthermore, the act of 1877 does not declare that all salt lands shall
become subject to its provisions, from its passage. It is only ¢ when-
ever it shall be made appear to the register and receiver of any land
office of the United States that any lands within their district are saline
in character,” that a sale shall be had. Now it had not been made so to
appear in this case prior to the selection by the State. For all that ap-
pears to the contrary on the face of the later act, its objects will be ae-
complished if all such lands not otherwise disposed of, are sold under
its provisions. :

It is obvious that where the objects of two apparently repugnant acts are different
1o repeal takes place. Thelanguage of each isconfined to its own object. They run
parallel lines without meeting.” Maxwell, Int. Stat., 153). ‘A general later law
does not abrogate an earlier special one. It is presumed to have only general cases
in view, and not particular cases which have been already provided for by a special
or local act. (idem., 1567). ’

The proviso that the act of 1877 should not apply to any State which
may have had such a grant “until either the grant has been fully sat-
isfied or the right of selection thereunder has éxpired by efflux of time,”
is not such a legislative declaration as above suggested. Both pro-
visions may stand. The principles above cited apply equally to this
proposition. It is not provided that such lands shall be sold under the
later act, immediately upon the expiration by efflux of time, of the right
to select, but that they shall not be so sold sooner. The right of the
State is absolutely protected until the grant shall have been satisfied,
or the time fixed in the former act shall have expired ; thereafter, the
right is qualified only, made subject to the intervention of another claim-
ant under the later act.

" 1, therefore, conclude that the State was authorized by law to make
the selection herein discussed. ,
The decision appealed from is accordingly reversed.
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PRE;EMPTION ENTRY—SECOND FILING.
CHERISTOPHER HELLEKSON.

A pre-emption entry allowed upon a second filing may stand, where the first was
made through mistake and subsequently relinquished, and the second was made
in good faith, and in accordance with the rulings of the Department, then in
force.

Secretary Noble to the Commissioner of the General Land Office, ebrum'y
27, 1890.

I have conmdered the case arising upon the appeal of Christopher
Hellekson, from your office decision of April 22, 1887, holding for can-
cellation his pre-emnption cash entry made June 12, 1884, for the NW.
% of Sec. 20, T. 103, R. 69, (unoffered lands), Mitchell distriet, Dakota.

Hellekson, in connection with his final proof, submits an affidavit,
stating (énter alia) as follows:

That in or about the year 1872, at Jackson, Minnesota, before the U. 8. land office,
he filed by mistake a declaratory statement.embracing the SE. 1 of Sec. 28, T. 103, R,
38; that within a few weeks after filing said declaratory statement he relinquished
the same at said land office at Jackson, Minnesota—at least, he snpposed he relin-
Quished his right to the filing; that at the time he did this the officers told him that
his right to file a pre-emption was not lost, but that he could tile a pre-emption at
any time; that he relinquished said declaratory statement for the purpose of filing a
timber-culture entry upon the same tract, in his own right and for the interest of no
other person whatever; . . . . . . . that he exhausted hishomestead right in
Minnesota, and by reason of hard times and grasshoppers was unable to hold said
homestead ; that . . . . . . he came to Dakota in June 1882, and filed the de-
claratory statement, and made the ssttlement and improvements mentioned in said
application to make cashentry; . . . . . . . that all the property he ownsis
now expended in the improvements on this land, and to lose this would leave him en-
tirely destitute of means whereby he could procure a home.

The above is corroborated by the affidavit of three of claimant’s
neighbors, who say:

That they have read the foregoing affidavit of Christopher Hellekson, and know
the coatents thereof ; that they have known said Christopher Hellekson for a great
many years, and of their own knowledge say that the statements set forth in the
above affidavit are true.

In the case of California». Pierce (1 L. D., 442) this Department held
that, Pierce having made a filing prior to the date of the approval of
the United States Revised Statutes (June 22, 1874) upon unoffered land,

Such filing was no bar to a second filing; . . . he relinquished his filing, and
was thereafter correcily advised by the register that he could file a second declaratory
statement for another tract.

In connection with his appeal Hellekson states :

At the time this proof was offered before the local office at Mitchell, D. T., these
facts were before the register and receiver; and on reading the decision of the State
of California v. Pierce, above referred to, both the register and receiver concurred in
the view that the claimant was not disqualified by reason of his former pre-emption
filing to make this entry.
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This last-quoted statement is not made under oath; but it was filed
with and transmitted to your office by the same register (George B.
Everett) before whom said entry was made, and is not by him denied.

It is not very clearly apparent how the mistake in making the origi-
nal entry occured ; nevertheless, inasmuch as the assertion that it was
a mistake is strongly corroborated ; as the filing was afterward relin-
quished, not for the benefit of any one else, but in order that he himself
might make timber-culture entry of the tract covered thereby; as he
was told by the local officers at the time he relinquished that he could
file again ; and as his good faith is apparent in that he voluntarily dis-
closed the fact of his former filing, asking and following the advice of
the local officers—who allowed the entry and received the money there-
for with a full knowledge of the facts—it would seem to me that Hellek-
son ought not, in view of the departmental rulings at the date of his
second filing, to be held to have exhausted hisright under the pre-emp-
tion law. The question is one solely between him and the government;
and for the reasons stated the proof should, in my opinion, be accepted,
and the entry pass to patent.

Your office decision, rejecting his proof is accordingly reversed.

FINAL PROOF PROCEEDINGS—JURISDICTION.
JoEN Woops. (ON REVIEW.)

After a decision of the Department, the General Land Office is without jurisdiction in
the case except in the matter of enforcing the decision according to its terms.

Secretary Noble to the Commissioner of the General Land Office, February
27, 1890.

Application has been made for a review of departmental decision of
November 9, 1888 (7 L. D., 420), in the case of John Woods, involvin -
his pre-emption cash entry for the NW, 1 of Sec. 13, T. N., R. 3 E., Hel-
ena land distriet, Montana.

The claimant advertised that he would make final proof on the 16th
of October, 1884, before W. F. Parker, notary public at Great Falls.

Proof was made two days later—to wit, Qctober 18,1884; and thens
the testimony of witnesses was taken before the notary public, while
that of the entryman was taken before the clerk of the court.

For this reason your office (on April 21, 1887) required the entryman
to make new publication of notice and submit new proof. From whick
action of your office Woods appealed to the Department.

Subsequently to said decision and Woods’ appeal therefrom, and
while the case was pending in this Department—to wit, on July 8,
1887,—one John S. Jacobs applied to contest said entry, filing with his
application an affidavit alleging failure on the part of the entryman to
reside and cultivate as required by law.
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This Department affirmed the decision of your office requiring new
advertisement and proof, and returned Jacobs’ application to contest
for proper action by your office.

Your office ordered a hearing, notice of which was given to attorney
for contestant. Said attorney, on February 9, 1889, returned said no-
tice, with a communication from contestant declining to prosecute the
contest. Consequently no witnesses for the contestant appeared at the
hearing; but the entryman appeared, with five witnesses, who testified
in support of his claim. This testimony was forwarded by the local
officers to your office.

On March 26, 1889, Messrs. Curtis and Burdett, counsel for Woods,
forwarded to your office an affidavit of one H. P. Rolfe, tending to show
the good faith of Woods and to explain that the irregularity in making
proof occurred not throngh his fanlt, but through the erroneous action
of the local officers; at the same time asking that the entry of Mr
Woods be allowed to take the same course as that of Judith M. Clark
(7 L. D., 485). Thereupon your office on June 6, 1889, transmitted to the
Department the papers in the case. ' ‘

Under ordinary circumstances—your office having ordered a hearing
on Jacobs’ application to contest; the hearing having been ordered and
had; the contestant having defaulted; the entryman having at said
hearing offered proof in support of his entry ; the proof so offered hav-
ing been forwarded to your office—your office should therenpon have
adjudicated the case upon the record thus coming before it, without
transmitting the same to this office, unless an appeal were taken from
your decision.

But at this point your office was confronted by this difficulty ; its de-
cision of April 21, 1837, had required the entryman ¢ to make new ad-
vertisement, by proper publication and posting, and to make new
proof in accordance with the new notice;” the Department had affirmed
that decision; and after such affirmation by the Department your office
was without jurisdietion to act in any other wise than to insist upon its
demand for hew publication of notice, and new proof in the form and
manner of making original proof—no matter what new legislation might
in the meantime have been had by Congress, or what changes conse-
quent upon such legislation might have been made in the rulings of
this Department,

In view of the facts herein stated, the papersin the case are here-
with-returned to your office; and said departmental decision of Novem-
ber 9, 1888, is hereby so modified as to impose no inhibition upon your
taking such action in the matter as you may deem proper, in view of
the evidence offered at the hearing, of seetion 7 of the act of March 2,
1889 (25 Stat., 854), and of the present practice of your office and the
Department.
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TIMBER-CULTURE CONTEST—RES JUDICATA.
SEWELL ». ROCEAFELLER.

Matters tried and determined by final decision cannot be made the subject of a second
contest. .

A contest must fail if the enfryman, prior to the initiation thereof, commences in
good faith to cure the default.

If on the issue joined the contest fails, the contestantwill not be heard to say that it
will not be possible for the entryman to show compliance with the law within
the statntory period.

First Assistant Secretary Chandler to the Commissioner of the General
Lond Office, February 27, 1890,

1 have considered the case of Wm. D. Sewell v. James Rockafeller on
appeal of the former from your office decision of August 24, 1888, dis-
missing his confest against the timber culture eutry of the latter for
SW. 1, Sec.12, T. 8. N., R. 12 W., Bloomington, Nebraska, land district.

Rockafeller entered said land under the old timber culture law May
21, 1873. The record shows that he had commenced the planting of
trees upon the tract under the old law, and that forty acres were planted
to trees three different times. But few of them grew however, and

- after the change in the timber culture law several efforts were made to
have a good stand of trees upon ten acres of said forty, with but in-
different success up to April 5, 1883, when contest was commenced
against the said entry by present contestant which after formal trial
and hearing resulted in the final dismissal of his contest by your office
September 11, 1384.

On July 30, 1885, Sewell filed another affidavit of contest alleging,—

That claimant failed to have ten acres of said land planted to forest trees, seeds or
euttings up to and during the fourth year of said entry and has so failed up to present
time.

2. That he failed during the years 1877, 1878, 1879, 1880, 1881, 1882, 1883, 1884 and
1883, up to present time to plant, cultivate and protect ten acres of forest trees on
said land. .

3. That he has allowed fire to burn over and destroy trees on said land during
the past six years. )

4. That at present there are less than two hundred living thrifty trees to each acre
of said land which has been planted to trees.

Your said decision holds that all allegations of default and failure
prior to April 5, 1883, are res judicata by reason of your office decision
of September 11, 1884, and that the only issues in the case are,—

1. That claimant has failed from April 5, 1883 (the date of filing contest decided
September 11, 1884) up to July 30, 1885, (the date of filing this contest) to plant, cal-
tivate, and protect ten acres of forest trees on said land.

2. That there was at the date of this contest (July 30, 1885) less than two hundred
living thrifty trees to each acre of said land, which has been planted fo trees.
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In this conclusion as to issues involved I concur, Contestant having
failed to appeal from your decision of September 11, 1884, dismissing
his contest, that decision became final as to all matters in issue therein
and ean not be tried over again in the second contest.

The evidence in regard to the planting and cultivation of timber on
the land in controversy is very conflicting. It is reasonably clear how-
ever that several efforts have been made by the entryman to obtain the
proper stand of trees and that about the last of February or first of
March, 1883, when he had about accomplished this a fire driven by a
very high wind swept through the tract and destroyed most of them;
that ever since he has each season caused more or less work to be done
looking toward again obtaining the necessary number of trees.

The trees were mostly .cottonwood and in addition to the injury
caused by the fire it appears that the cottonwood bug has stripped and
damaged the trees each year since 1883. It might be difficult to decide
whether the injury caused by fire was the result of insufficient fire
guards around the land planted to trees and thus the claimant’s own
fault, but I am relieved from the necessity of any finding in regard to
such facts by the testimony of the witness Powell, corroborated as it is
by that of several others to the effect that in the spring of 1885 and
prior to the filing of the affidavit of contest herein, he as agent for
claimant set out upon the tract 6,000 trees and 3,000 cattings, and that
4,400 trees were then growing thereon ; that at least two-thirds of these
trees were growing July, 1885 but were attacked by the bugsin August
and most of them killed but that in pursuance of a contract made with
claimant in 1883 witness was still at work (at time of the last hearing,
August, 1886), and it appeared that the timber was then in a good state
of cultivation.

The claimant seems to have been unfortunate in his attempts to secure
proper planting, caltivation and protection, of his trees, but his efforts
in that direction have been so persistent that I am not warranted in
finding bad faith upon his part. There was no contest pending in the
spring of 1883, when Powell by his direction planted 9000 trees and
cuttings upon the land, and if any default existed upon his part it was
eured or commenced to be cured by this work thus bringing the case
within the rule in Boulware ». Scott (2 L. D., 263) ; Stanton v. Howell
{9 L. D., 644).

Appellant urges in his argument that it will be impossible for the
claimant to have upon his land at the end of thirteen years from date
of entry ten acres of growing thrifty trees all of which have been cul-
tivated not less than eight years, as some of the trees were not planted
until nearly thirteen years had elapsed.

In regard to this it is sofficient to say that the commencement by
claimant in good faith to cure his laches prior to initiation of contest,
is sufficient ground for the dismissal of the contest, and this conclusion
having been reached upon the case as made by the allegations of the
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contest affidavit and the evidence, the contestant has no longer any
interest in the case, and it will not be necessary at this time to discuss
this proposition which was not one of the issues presented in his affidavit
of contest.

Your said decision is accordingly affirmed.

HOMESTEAD—SETTLEMENT BEFORE SURVEY=JOINT ENTRY.
FERGUSON 9. SNYDER.

A settler prior to survey should give notice of the particular tract he intends to elaim,
by such marking or improvement as will indicate the boundaries of his claim.

Under section 2274, R. 8., a joint entry may be dllowed in case of econflicting home-
stead settlements made prior to survey.

Conflieting rights, acquired through settlement prior to survey, may be adjusted by
either party making entry of the land in conflict, on condition that he tenders to
the other an agreement to convey to him that portion of the land covered by his
occupancy.

First Assistant Secretary Chandler to,the Commissioner of the General
Land Office, February 27, 1890.

I have considered the case of James Ferguson ». John W. Snyder on
appeal by the former from your decision of March 31, 1888, adverse to
him,

June 17, 1885, John W. Snyder made homestead entry of the N. § of
the NW. ;11-, the SE 4 of the NW. I and the NE. } of the SW. % of sec-
tion 15, T. 4 8., R. 19 E., M. D. M., Stockton Iand distriet, Oalifornia.

June 22, 1885, James Ferguson made application to enter under the
homestead law the E. & of the NW. 1 and the W. } of the NE. £ of the
section above designated which was rejected by the local officers be-
cause it embraced the E. § of the NW, £ of said section 15, which was
covered by the homestead entry of Snyder.

Upon the application of Ferguson your office by letter dated Septem-
ber 22, 1885, ordered a hearing to determine the question of right be-
tween the twoelaimants. Upon due notice and citation the parties with
counsel and witnesses appeared at the local office November 26, 1886,
and offered testimony. Arguments were filed by counsel; and thelocal
officers united in an opinion that Snvder had the superior right to the
tract in dispute. Ferguson appealed, and March 31, 1888, you affirmed
the action of the local officers wherenpon Ferguson appealed and the

) case is thus brought before me.

The official plat of the survey of the township was filed in the local
office June 12, 1885. Both claimants settled in the section many years
before the survey and were prompt in making known their claims at the
local office.
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The land which both claim is the E. 4 of the NW. £ of the section,
described otherwise as the NE. £ of the NW. } and the SE. % of the
NW. 4.

Snyder’s dwelling house and outhouses valued at $5000, are on the
NE. L of the SW. 1, which is not in dispute, and bis entry embraces
also the SE. 1 of the NW. 1, directly north, the NE. ; of the NW. %
and the NW. % of the NW. 1 directly west, the latter forty not being in
dispute. '

Ferguson’s dwelling house and outhouses valued at from $1200 to
$3000 are on the SE. 1 of the NW. % one of the tracts which is in dis-
pute and also he seeks to enter the NE, 1 of the NW. ;- due north which
is also in dispute and the W, § of the NE. 1 which is not in contest.

A diagram filed by Snyder (exhibit B) shows that he has five acres
of cultivated land on the SE. % of the NW.  the forty upon which is
Ferguson’s house, and thirty acres upon the NE. 1 of the NW., 4; Fer-
guson appears to have no land cultivatéd upon the latter tract and to
have only a garden, near his house, upon the former.

In reference to the acts of Snyder before survey his testimony shows
that he has known the land sinee June, 1863, when he and his brother-
sn-law, R. C. Harris, formed a partnership to conduct the butchering
business. Harris rented the place for one year from a former occupant.
In October of the same year Harris & Snyder concluded to buy the im-
provements and the possessory right of their lessor and they did so
paying $525. Among the improvements were many fence rails whieh
were scattered over three-forties. In the spring of 1864 they began to
build & fence beginning at the slaughter house and moving north about
one-half mile, thence west about one-half mile, thence south “in a zig-
zag shape,” one-half mile and thence east one-half mile. During the
fall of 1864 Snyder girdled timber on the land in contest and in the fol-
lowing spring he cleared some of the underbrush and prepared tem
acres for planting and plowed the same in the fall. In 1865 he pur-
chased Mr. Harris’ interest in the place and ran a fence in a southerly
direction three-fourths of a mile, thence in an easterly direction one-
fourth of a mile, thence in a northerly direction to the slaughter house.
Snyder has with his wife, continuously since 1863, resided upon the -
NE. 1 of the SW. 1.

In 1870 one Bobbio saw Snyder and stated that he has selected a site
upon which he desired to build a wayside inn. Snyder told bhim that
the site would, upon survey fall within the boundaries of his claim and
forbade the erection of the house. Bobbio, nevertheless, in Snyder’s
absence, erected his house and thereafter seems to have held the place
by permission of Snyder and with no purpose of asserting any right
adverse to him. The diagrams filed in the case do not show the loca-
tion of Bobbio’s house and the testimony fails to show whether it was
on the forty on which Snyder’s house is or on the one on which Fergu-
son’s house stands. In 1880 Ferguson came. He bought the improve-
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ments of Bobbio with full knowledge of Snyder’s claim to the land in
which they were situated as the following notice shows:

SNYDER’S June 8, 1880.
Mr. Jas. FERGUSON,

DeAx S1r: T hear that you are about buying the place now occupied by Bobbio.
‘While doing so you will please consider the fact the land where the buildings are lo-
cated will be inside my lines when the sirveys are made and will be filed upon by
me for entry at the Government Land Office.

Yours truly,

J. W. SNYDER.

Ferguson swears that he paid Bobbio $300 for what was on the ground
and $800 for what was in the house and $50 for a cow and calf. He
admits the receipt of the letter from Snyder and states that in conse-
quence thereof and to avoid trouble he moved the house he had bought
from Bobbio, eighty or one hundred yards in a northeasterly direction
from Snyder’s house along the road towards Hite’'s Cove. In his testi-
mony Ferguson says :

Q. From that time until the pending application was made did Snyder in any way
indicate his dissatisfaction with the location of your buildings or improvements ¢

A. Not until we talked about entering this land, no trouble to my knowledge.

Ferguson further testified that Snyder’s house is aboutthree hundred
yards and his place of business about one mile from where his house
stands; that Snyder was at his house twice while he was making im-
provements and passed the door frequently.

After Ferguson moved Bobbio’s house he made valuable improve-
ments, buying the lumber from the firm in which Snyder was a partner.
He built a good house, had a large shed, a small garden and had en-
closed about seventy acres, the most of which was outside the tracts in
contest. .

The Mariposa and Hite’s Cove road passes east of Snyder’s house in
the NE. } of the SW. £, thence north through the SE. } of the N'W. %
and the NE. % of the NW. 2. Snyder’s fence is on the west side of the
road in the SE. 1 of the NW. 1 and Ferguson’s fence on the east side.
On the NE. } of the NW. } the road forks and on each side of each
fork is a fence belonging to Snyder and there is another fence running
east from the road a little south of the line between the NE. 1 of the
NW. £ and the SE. £ of the NW. 1 which is said to be the boundary be-
tween the land in the possession of Ferguson and that in the possession
of Snyder.

The testimony shows that Snyder had inclosed by fence a tract of
land estimated at from four hundred and forty to seven hundred acres.
I will not hold that his inclosure of so large a tract constituted a claim
to each subdivision of it and gave notice to all comers of his intention
to enter under the public land laws any particular quarter section or
smaller subdivision except the one upon which his house stood. He is
presumed to have known that he could only enter one hundred and
sixty aeres nnder the homestead law, and he should have given notice
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of the particular parcels he would claim after survey, by gome marking
or improvement that would serve to indicate the boundaries of his
claim. T do not find that he did so in relation to the land in contest.
The notice he sent to Ferguson is indetinite and it may not improperly
be interpreted as the latter contends, as notice that Snyder would claim
the land where Bobbio’s bouse stood. As has been stated the particu-
lar forty upon which Bobbio’s house stood is not identified by the tes-
timony. Upon receipt of the notice Ferguson moved the house eighty
or one hundred yards north in order, as he says, to get it off the forty
upon which Snyder’s house was, and he built another house and made
valaable improvements. Snyder seems not to have objected to the
new location at the time and so far as the testimony shows he acqui-
esced in Ferguson’s possession of the land surrounding the house, on
the east of the road, until the survey was made. Ferguson, on the
other hand, seems to have asserted no claim to any portion of the forty
west of the road and to have done nothing in regard to the NE. % of
the NW., % :

The questldn remains as to the proper disposition of the tracts in
controversy. The tract upon which Ferguson’s house was placed is
the smallest legal subdivision and it appears that to the part west of
the road Snyder’s claim is superior, while to the part east of the road
Ferguson has the superior claim. '

Section 2274, Revised Statutes, provides that when it shall be ascer-
tained, upon survey, that prior to the survey two or more settlers with
a view to asserting claims under the pre-emption law have placed im-
provementis upon the same legal subdivision, joint entry of said subdi-
vision may be made. Section 2289 R. 8., provides that every person
who is the head of a family etc., shall be entitled to enter one-quarter
section or a less quantity of unappropriated public lands upon which
such person may have filed a pre-emption claim, or which may, at the
time the application is made, be subject to pre-emption at one dollar
and twenty-five cents per acre.

It has been held that the spirit of seetion 2274 of the Revised Stat-
utes had in view the settlement rather than the nature of the claim, and
that its provisions would embrace a homestead settlement, although its
terms had reference to a pre-emption settlement only, and that in such
case @ joint entry may be awarded. Stone v. Banegas and Holloran
(2 L. D. 104) ; Miller v. Stover (2 L. D., 150); Burton ». Stover (ibid,

. 585).

Under this statute npon the facts as I have found them, I direct that
Snyder’s entry for both of the forty acre tracts in contest be permitted
to stand, upon condition that within ninety days from notice hereof he
tender to Ferguson an agreement in writing to convey to Ferguson,
after he receives patent, all of the SE. 1 of the NW. £ of said section
15, that is east of the Mariposa and Hite’s Cove road; and if Snyder
decline to enter into such agreement then Ferguson may make entry of
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the two forties in contest upon condition that he tender to Snyder an
agreement in writing to convey all of the tracts in dispute except the por-
tion of the SE. % of the NW. 1 that is east of the Mariposa and Hite’s
Cove road. If both parties fail or refuse to make entry upon these
terms and conditions, then they will be allowed to make joint entry, in
accordance with the provisions of section 2274, Revised Statutes. Hd-
ward J. Doyle (7 L. D., 8), Coleman v. Winfield (6 L. D., 826); Lord .
Perrin (8 L. D., 542).
The decision appealed from is modified accordingly.

TIMBER CULTURE CONTEST—NOTICE-~INSANE PERSON.
HAGEN ». GULBRANSON.

In case of a contest against the entry of an insane person the notice must be served
in accordance with the statutory provisions of the State or Territory.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 28, 1890,

Anders Gulbranson, on May 26, 1880, made timber-culture entry
of the NE. £ of Seec. 2, T. 136, R. 57 Fargo land office, Dakota.

On the 24th of October, 1885 Hans O. Hagen filed affidavit of con-
test, alleging—

That the said Anders Gulbranson has failed to plant or cause to be planted the
first five acres of said tract, during the third year after making said entry, in timber-
seeds or cuttings or trees; that the said Anders Gulbranson has failed to plant or
80w, or cause to be planted or sown, the second five acres of said tract in timber-~
seeds, cuttings, or trees, during the fourth year after makmg entry ; and that he has
failed to cultivate said traect as provided by law,

From certified copies of the records of Ransom county, Dakota,
wherein the tract in dispute lies, it appears that on the 16th day of
June, 1885, Gulbranson was adjudged insane, and committed to the
hospital for the insane at Jamestown, Dakota, where he still remained
confined as a lunatie at the time of the trial.

From the same records it appears that one Andrew C. Koello was on
the 25th day of July, 1885, appointed guardian of Gulbranson’s estate,
and was acting as such when the contest against his timber-culture
entry was initiated.

Notice of contest was issued on October 24, 1885, fixing December
9th ensuing as the date of hearing.

The question primarily at issue here is, whether notice was properly
served upon the defendant. The officer who served it endorsed upon
it that it had been served—

On the within named defendant personally, on the 6th day of November, 1885, by
delivering to and leaving with the wife of the within named defendant, Andres Gul-
branson, at his place of residence in said Ransom county, a true and correct copy of
the within notice of contest.
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On December 9, 1885, defendant’s atlorney entered a special appear-
ance, and moved to dismiss the contest ¢ for want of legal notice of
contest upon said defendant as provided by rules of practice or Code
of Civil Procedure of Dakota, Chapter 9, sub-division 5, Sec. 102.”

At the same time, the attorneys for both parties filed a stipulation
to take testimony before Frank P. Allen, a notary public, at his office
in Lispon, Ransom county, Dakota, commencing on February 2, 1886.

On the 19th of December, 1885, an attempt was made to serve notice
apon Gulbranson through the officers of the Insane Asylum, as appears
from the following: '

Received two (2) copies of the within notice—one for O. W. Archibald, Superin-
tendent, and one for Andrew Gulbranson, a patient in this hospital.
J. T. ARMSTRONG,
Asst. Physician.

This patient is in such a condition that it is impossible for him to understand the
nature of the within paper ; and to me it seems an unjust act for any one to take any
such undue advantage of a poor, unfortunate, insane man, who is at present unable
to care for his own interest on account of unavoidable disease,

O. W. ARCHIBALD,
Superiniendent.

On the 27th day of December, 1885, service was made upon A.C.
Koello, guardian of said Gulbranson.

On the date set (February 2, 1886), testimony was taken, in the pres-
ence of the contestant and the guardian of the defendant. On May 17,
1886, the local officers rendered their joint opinion holding that notice
of contest had not been legally served, and sent to your office the record
without any finding as to facts.

The register and receiver refer to the Section of the Dakota Code .
cited (supra) by the defendant’s attorney, which provides:

The summons shall be served by delivering a copy as follows: . . . . . . If
against a person judicially declared to be of unsound mind . . . . . and for
whom a gnardian has been appointed, to such gunardian and to the defendant per-
sonally.

The substance of their JOlIlt opinion is contained in the following ex-
tract therefrom :

There is no evidence that either copy was ever delivered to the claimant, and it is
to be inferred from the endorsement of the Superintendent upon the original notice,
now with the case, that personal service upon the claimant was never had or at-
tempted. As the rules of practice make no provision for service upon insane persons,
it is to be presumed that if the defendant recognizes any service of process upon them
as valid, it wonld be such service as the laws of the Territory provide for the service

" of summons in civil actions, upon insane persons . . . . . Ifthere everis neces-
gity of requiring a strict compliance with the statute as to service of process in any
case, it would seem to be required where the rights of a person who, for the time, is
disqualified from defending himself, are concerned . . . . . We are of opinion
that it is the safer course for all parties in interest that all proceedings be stayed $ill
the recovery or death of the claimant, and until due service of notice—unless other-
wise instrueted by the Commissioner.



240 DECISIONS RELATING TO THE PUBLIC LANDS.

Your office, on June 4, 1888, decided that notice of contest had been
properly Rerved and that the defa,ult charged in the affidavit of contest
had been proven ; and therefore held the entry for cancellation.

Among the proceedings at the hearing the following appears :

L. W. Gammon, being first duly sworn, deposes and says— )

Witness withdrawn : it is admitted by both the plaintiffs and the attorney for the
guardian for the defendant that Gulbranson was of unsound mind since 1830,

The entry was made May 26, 1880, ‘The proof showed, and the con-
testant concedes, that shortly after entry, the entryman did the break-
ing required by law to be done the first year. In other words, there
was no default on the part of the claimant prior to his becoming insane.

It is clear that the opinion of the local officers ¢ that all proceedings
should be stayed till the recovery or death of the claimant,” is not ten-
able; for the entryman might remain insane for many years before
either recovery or death.

The practice of this Department is intended to be in substantial ac-
cordance with that of the federal courts ; and section 914 R. S, re-enact-
ing the act of June 1, 1872 (17 Stat. 197), provides :

The practice, pleadings, and forms and modes of proceeding in civil causes . ,

in the cireuit and district courts shall conform as nearly as may be
to the practice, pleadings, and forms and modes of proceeding existing at the time in
like causes in the courts of record of the State within which such eireuit or distriet
courts ase held, any rule of cours to the contrary notwithstanding.

The service of process is held to be within the meaning of the above
act. (See 5 Biss., 322).

While the section above quoted is not addressed to, nor necessarily
binding upon this Department, it nevertheless furnishes a safe and
proper guide to follow in cases where the federal statutes are silent, and
the departmental Rules of Practice make no specific provision.

According to the statute of the Territory of Dakota, notice of contest
was not served npon Gulbranson in the case at bar., Henece the contest
must be dismissed. Your office decision of June 4, 1838, holding the
entry for cancellation is therefore reversed.

HOMESTEAD ENTRY—DEVISEE-RESIDENCE.
WISE v. SWISHER.

If a homesteader dies before final proof, and his widow also dies, not having made
proof, the right vests in the heir or' devisee of the original entryman and not in
the heir or devisee of the widow.

Acts indicating an intention to make the land a home to the exclusion of one else-
where are required to establish the fact of residence in good faith.

Fwst Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 28, 1890.

I have examined the record in the matter of the appeal of W. R.
Wise, from the decision of your office bearing date July 16, 1888, in the
case of W. R. Wise, ». Abraham Swisher, dismissing the protest of Wise
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against the issuance of patent to said Swisher for the N. 4, NW. 1, of
Sec. 25, and E. §, NE. 1, Sec. 26, T. 9 S., R. 45 W, La Grande land dis-
trict, Oregon, and find that on March 25, 1881, Charles 'B. Swisher
made homestead entry No, 1523, for said traet; that on May 14, 1883,
he died intestate leaving a widow (Frances E. Swisher) but no children
surviving him. Frances B. Swisher died November 20, 1883, without
issue.

On September 8, 1884, Abraham Swisher, father of Charles B.
Swisher, and claiming to be his only heir at law, in accordance with
notice duly published, offered final proof before the local officers for
said land.

One A. Auvgustus filed a protest against the acceptanee of said proof,
alleging that Frances E. Swisher had left a will in which she had de-
vised her interest in said land to Nora and Charles Waterbury, and
that the right to make final proof passed by said will to the devisees
thereunder, and whom he, Augustus, claimed to represent.

This claim was sustained by the local officers, but when the matter
came before your office it was there, very properiy, held that when a
homestead entryman dies before final proof, and his widow also dies not
having made preof, the right vests in the heir or devisee of the original
eniryman and not in the heir or devisee of the widow. See section
2291, R. 8., also letter of your office to the register and receiver, at La
Grande, Oregon, dated May 6, 1885.

On November 11, 1885, W. R. Wise, filed his protest against the ac-
ceptance of said proof alleging among other things that Charles B.
Swisher never in his lifetime established his residence on said land, and
that he had abandoned the same for more than six months previous to
his death, and that said Abraham Swisher had not, nor had any other
heir of said Charles B. Swisher, cultivated said land since his death.

Upon this protest your office ordered a hearing December 3, 1885,
which hearing was had and the evidence adduced tended to show that
Charles B. Swisher built a house upon, and cultivated & portion of this
land in 1881, and in 1882 cultivated a larger portion and in 1883 still a
larger portion.

That at the time of the entry he was a single man, and that his al-
leged acts of residence, during the year 1881 and up to the date of his
marriage in August, 1882, consisted of occasional visits for the purpose
of planting and cultivating his erop, and so repairing and changing
the construction of an irrigating ditch as to furnish water for his land,
rather than such acts as indicate an intention to make this land his
home. ‘

Shortly after his marriage he moved upon the land with an apparent
intention to live there, but this remouval was not followed by continuous
residence. On the contrary the evidence shows that he did not remain
there to exceed three weeks and then he, with his wife, returned to his
father’s house, where he had previously made his home, and remained

14639—vorL 10——16
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there 2 short time and then returned to this land where he remained a
few days, but did nos stay there at all during the winter of 1882 and
1833. March 25, he with his wife, went to their land again but remained
only about a month when he returned to his father’s house where he
sickened and died, May 14th.

The absence of himself and wife from this place for such a large por-
tion of the time is sought to be exeused upon the ground that the
weather was severely cold, and the house on this land was scarcely hab-
itable at all, and wholly unfit to be occupied by his wife who was an in-
valid, baving consumption. This excuse I deem insufficient. The
entryman is shown to be a man of some means, had cattle of the value
of $1000, besides horses and several hundred dollars in money, and it
seems to me that had he intended to make this land a home in the true
sense of that word, he would certainly have provided a habitable house
for the shelter of a newly married wife in delicate health. Iftis further
shown that his team was kept at his father’s, that no mileh cow was
Lkept at this place, nor even a chicken.

Were I satisfied that the entryman had in his lifetime complied with
the law, I should feel much disposed to hold that the cultivation of this
land by those who had kept the claimant from occupying and cultivat-
ing it, should inure to his benefit, but such is not my opinion.

There are some circumstances tending to show that this protest isin
the interest of Charles and Nora Waterbury, the devisees under the
will of Frances E. Swisher. If this be true, it does not add anything
to the right of the claimant, and whether the protestant is acting in
good faith, and seeks to acquire title to this land for his own benefit, or
that of another is a matter that can be passed upon when his rights
bceome thé subject of investigation, and is not material here.

The protest will be sustained ; the proof rejected, and the entry can-
celed.

The decision of your office is raversed.

CALIFORNIA LANDS—ACT OF JULY 23, 18686.
TAYLOR v. YATES ET AL, (ON REVIEW).

The purchaser of an undivided interest in a Mexican grant, who, under such pur-
chase, enters into possession of a tract marked by specific boundaries, ard
continues to use, improve, and remain in the undisturbed occupation thereof
according to the lines of the original purchase, is entitled to theright of purchase
conferred by section 7, act of July 23, 1866, notwithstanding the fact that the
deed of conveyanee under which he claims does not describe the land by metes
‘and bounds. .

Secretary Noble to the Commissioner of the General Land Office, March
1, 1890.

"This is a motion filed by Aun Taylor, contestant, asking for review
and reconsideration of the decision of the Department of March 1, 1889
(8 L. D., 279) in the above stated case, rejecting her application to pur-
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~chase, under the seventh section of the act of July 23, 1866 (14 Stat.,
218), the 8. § of the SW. £ of Sec. 3, the S. £ of the SE. % of Sec. 4, the
E. § of the NE.  and the E. 4 of the SE.  of Sec. 9, W. , and the W,
% of the NE.  and W. } of the SE.  of Sec. 10, T. 1 8., R.3 W., M. D,
M., San Franecisco, California.

Said motion for review is based upon the following grounds: ¢ Firsts
error in law as speecified in brief to be filed; Second error in fact as
specified in brief to be filed.”

The specifications of error filed by the apphcant in support of this
motion states that the Commissioner of the General Land Office, and
the Department, were led into error in respect to the facts through the
changing of the title of the case in the local land office, in this: that
both the Commissioner and the Secretary considered the appeal of Mrs.
Taylor in the light that she had initiated proceedings before the local
land office to make proof under the seventh section of the act of J uly
23, 1866, whereas the contestant only appeared in obedience to the sum-
mons in each of the cases of the homestead and pre-emption claimants
to contest their right to pre-empt and homestead lands within the en-
closure which her husband had bought ‘of a Mexican grantee of the
Sobrante grant, and in none of the cases was she called npon to make
her proofs under the act of July 23, 1866, to purchase said lands. _

The specification as to error of law is that the real issue in the re-
spective cases was, whether the claimants were entitled under the law
to perfect their homestead and pre-emption claims, and not whether the
contestant, Ann Taylor, was entitled to enter the land under the seventh
section of the act of July 23, 1866, and she asks leave to adopt and sub- )
mit her brief filed in the case on the appeal from the Commissioner’s
decision, which she submits with this motion for review.

The right of this claimant to purchase under the act of July 23, 1866,
was the direct issue in this case, and when she was notified . to contest
the right of these parties to make pre-emption filings and homestead
entries nupon these lands, she was necessarily called upon to show that
she had the right to purchase said tract under the act of July 23, 1866,
and so far as her rights are concerned, it is immaterial whether they
were passed upon under a direct apphea’non to make proof and pur-
chase said lands underthe seventh section of the act aforesaid, or whether
her right to purchase was considered upon the hearing ordered to de-
termine the right of the homestead -and pre-emption claimants to make
eutries of the lands applied for by them respectively.

If this was the only error of law, alleged to have been committed by
the Department in its decision of March 1, 1889, I should have no hesi-
tancy in affirming it; but the claimant, Aun Taylor, also asks to adops
and submit her briet filed on thie appeal from the decision of your office
which she submits with this motion, and asks that it be considered in
connection therewith, By reference to this brief it will be seen that she
alleges that the premises are a portion of a Mexican grant claim that
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was excluded from the grant upon final survey; that she bough$ the
same from the Mexican grautees or assigns in good faith; that she
has used, improved and confinued in the actual possession of the same-
as according to the lines of her original purchase, and that there is no-
valid adverse right or title existing except of the United States. She
alleges that these facts were conclusively established, and conceded by
the Commissioner, but she was denied the right to purchase under the-
seventh section of the act of July 23, 1866, solely upon the ground that
her title was simply for an undivided interest in the grant. Thisruling
was affirmed by the Department upon the ground that ¢ said section-
does not confer a right of purchase upon one who has bought a mere
undivided interest in a Mexican grant without designating by particular:
deseription the land purchased.”

Neither the register and receiver, the Commissioner, nor the Secre-
tary passed upon the question as to whether Mrs. Taylor and her grantors.
were in possession of said tract, or how that possession was obtained,
but the Commissioner in referring to this question says:

The testimony shows that the Taylors résided on the tract claimed, from the year-
1864, until about October 1882, when they leased the land to Wm. L. Yates, and
moved to another county.

Mrs. Taylor and her daughter swear that when the land was purchased it was en-
closed by brush fences and natural enclosures on the lines as now claimed by Mrs.
Taylor. That her husband, shortly after his purchase, commenced to repair the en-
closures around the whole tract except where brush, bluffs, and deep ravines ren--
dered such repair unnecessary.

This evidence is seriously controverted, however, by the testimony of several wit--
nesses to the effect that said fences were not finished until the year 1871, or 1872, and
that the enclosure prior thereto only embraeed about one hundred and sixty acres of’
the tract elaimed. )

The settlement of this point, however, is not material to a proper dacision of the
case, as there is another feature involved, about which there can be no dispute, and
which is decisive of the claim of Taylor under the act of 1866.

The question referred to by the Commissioner as controlling the case
is the construction given to the seventh section of the act of July 23,
1866, which was affirmed by the Department. This is the substantial
and specific error alleged to have been committed by the Department:
in the decision now under review.

Mrs, Taylor claims the right to purchase under the act of July 23,.
1866, as owner of an undivided interest in the grant made by the Mexi-
can government in 1841 to Juan Jose Castro and Victor Castro, known
as the Rancho El Sobrante. It appears from the certified copies of
deeds and other instruments of writing filed in this case, that on Au-
gust 5, 1852, the Castros entered into an agreement with one John:
‘Wilson to convey to said Wilson, whenever required, one-tenth inter-
est in said grant in consideration of services to be rendered by said
Wilson in procuring the confirmation of it. The grant was confirmed
in 1855, and in 1862 the Castros executed to Wilson a deed to said one-
tenth interest in accordance with their agreement.  Prior to the execu--
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%ion of said deed, to wit on February 13, 1854, the said Wilson con-
wveyed by deed to Jacob M. Tewksbury the undivided balf of the inter-
-est of said Wilson, being one-twentieth of the entire rancho, and part
-of this interest through mesne conveyances was finally acquired by
Thomas Vallean by deed executed April 4, 1865, who on July 1, 1865,
-conveyed it to James Taylor, who conveyed to Ann Taylor his wife, by
-deed executed September 22, 1880.

It appears from the evidence that the Taylors went into possession
-of this tract in 1863, and that in 1864 they held possession of it under
.a contract of purchase from J. W. Venabie the immediate grantor of"
Vallean, and were engaged in carrying on the dairy business; that in
1865 they purchased the land from Vallean to whom it had in the mean
‘time been sold. The deed to Mrs. Anu Taylor deseribed the land as—

The interest of the said party of the first part in or to that certain portion or tract
-of land situated in the counties of Contra Costa and Alameda known as the Castro
Bobrante which was granted by the Mexican government in the year 1841 to Juan
.Jose Castro and Victor Castro bounded on the west by the Ranchos of San Pablo and
San Antonio and on the east and north by the Rauchos known as the Moraga Val-
dencia and Pinole Ranchos, meaning to convey three-fourths of one twentieth of said
.Rancho Iess three hundred and twenty acres, also meaning to convey the interest of
‘W. Bogard of the city and county of San Francisco, deeded to the party of the first
by B. W. Caryl to all that certain piece of land situated in the Moraga Rancho in
«Contra Costa county, described as follows, commenecing at the south east corner of
the corral of B. W. Carroll thence running due north eighty rods, thence at right
.angles easterly forty rods, thence at right angles westerly forty ruds to the place of
beginning containing twenty acres of land together with the appurtenances there-
anto belonalng

The deeds from Venable and the several grantors down to Mrs, Taylor,
.convey the land by the same description. Mrs. Taylor testifies that
they took possession of this land in November, 1863, and continued in
actual possession of it from that date until October, 1882, when she
leased it to W. L. Yates one of the pre-emption claimants; that it was
fenced all around except in places where steep bluffs prevented the
-egress or ingress of cattle ; that the road divided the place and that a
fence was on each side of the road..

The testimony does not show positively when the fences were bullt.
Mrs. Taylor testified several times that the fences were there when she
leased the place, but on page 11-18—(Vol. 6 of testimony), she says the
Jand was not fenced when she went there; that they built it all. It will
Le remembered that she first went on the place in 1863 as sub-tenant of
-one McHolland, but in 1864 they occupied the place under a contract

".of purchase. This may account for the discrepancies in her testimony.
Besides she testified that they put up fences at different times, and
that ¢ we put up the biggest part of the fence we built on it about two
years after we went on it.” She testified from a plat shown her of a
survey made by W. T. Boardman the county surveyor in 1876, and that
the plat showed the land she was living on in 1863 and which she con-
ginued to reside on up to the time of the lease to Yates.
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Charles T. Boardman, the deputy surveyor under his father, testified
that he made a survey for Mrs. Taylor in August 1876, on what was
called the Sobrante, and that the diagram shown him (marked exhibit
A} is the diagram of that survey ; that in running the lines it repre-
sented the ranch as she claimed it and of which she was then in posses-
sion; that the lines were run in some cascs according tothe fenees, but.
where there were gaps or breaks the line was run across the gap to the
continuation of the fence, and that it contained five hundred aud ten
acres. He testified that the fences were sufficient to designate the line
because they made the survey from the indication of the fence.

W. F. Boardman, the county surveyor, testified that he had knowns
the ranch for fifteen years; that he never knew any person to be in
possession of the property during that time but Mrs. Taylor; that when
he surveyed the tract in 1876, it was all fenced; the green shading on
the diagram represents the lines of her possession containing five hun-
dred and ten acres; and the dofted line represents the road running
* through her place which is fenced on both sides. It is therefore imma-
terial whether the fences were or were not finished until 1871 or 1872,
as testified to by other witnesses. There is sufficient evidenee to show
that the lines of her possession were sufficiently indicated at the date of”
her purchase, whether it was entirely enclosed by a fence or not.

By decision of February 23,1882 (1 L. D., 181) the Department deter-
mined the extent and proper location of the sobrante, and directed a
survey to be made in accordance with said decision. The claim was.
finally loeated by survey approved August 11, 1883, which embraced
within its limits 19,982.49 acres, and excluded therefrom the tract
claimed by Mrs. Taylor. There is no evidence as to how any of the
several grantors through whom the title of Mrs. Taylor is derived were:
placed in possession of this tract, or whether they or either of them
beld it with the consent of the owners of the remaining interests in the-
rancho. Caryle, who held the title in 1863, must have claimed the
identical land under his deed, because the Taylors then went into pos-
session of the land as sub-tenants under one McHolland, who held
under Caryle. :

The decision of your office rejecting the application of Mrs. Taylor
was affirmed upon the ground that the uniform rulings of the Depart-
ment is to the effect that the act of July 23, 1566 does not confer a right.
of purchase upon one who has bought a mere undivided interest in a
Mexican grant without designating by particular description the land
purchased,—citing the cases of Hyatt v. Smith (14 L. & R. p. 625);
Aurrecoechea v. Sinclair et al., (18 L. & R. p. 120); Owen v Stevens
et al., (3 L. D., 401). - :

I have examined the decisions in these cases and I am unable to con-
clude that either of them is authority for the broad doctrine annonnced
in the decision now under review; that no right of purchase is con-
ferred by the act where the deed is for an undivided interest merely,
and does not designate the land purchased by metes and bounds.

[y
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In the case of Hyatt v. Smith the Commissioner rejected the applica-
tion of Smith to purchase under the act:of July 23, 1866, upon the
ground ¢that his original purchase was of an undivided interest of
which no severalty was had prior to July 23, 1866,” and that therefore
- he has not, in compliance with the requirements of the act used, im.
proved and continued in the actual possession of the same as according

to the lines of his original purchase.”

Upon this ruling the Secretary said :

‘While agreeing with you in the general conclusion that in ease of an original ten-
ancy in common in a grant of this character where no partition of any kind has
been made prior to the act of 1866, neither of the tenants in common can establish
a right under the 75h section, for the reason that the individual possession of each is
such as necessarily to prevent use, improvement and continued actual possession as
according to the lines of the original purchase, still I think the facts proven do not
“warrant its application to this case. There can be no doubt that Smith purchased in
good faith for a valuable consideration, and the fact is established that the original
tenants in common made a parol partition, and that Smith’s purchase was from the
grantees of oune of them, the deed describing the land by wnetes and bounds.

The application of Smith was rejected by the Commissioner not be-
cause the deed failed to describe the land by metes and bounds, hut
because the land had never been partitioned, and this ruling was re.
versed by the Secretary and the application allowed upon the ground
that a parol partition had been made between the co-tenants. So the
question as to whether the interest in the land purchased should be
designated in the deed by particular description, was not passed upon.

The decision of the Department in the case of Aurrecoechea v. Sin-
clair is a simple affirmance of the decision of the Commissioner, ¢ so far

_as it affects the claim of Aurrecochea . . . . and for the reasons
therein stated.” By reference to the decision of the Commissioner in
this case, it appears that Aurrecoechea was the owner of an undivided
interest in the grant, and went into possession of part of it and con-
tinued to use, cultivate and improve it. The Commissioner said :

No partition of the land elaimed by him, either by parol or otherwise, appears ever
to have been made, althongh his occupaney of the same wasrecognized and respected
by his heirs, and his continuanee in this occupancy seems to have existed by virtue
of an understanding among all concerned, and was to be allowed until a partition
should be made. . . ) ,

A part of the heirs were minors ; they of course could make no binding agreement
for themselves, and in fact it is not pretended that they did, neither did they act by
guardian. S

Section 7 of the act of July 23, 1866, relates to the purchase of a specific or segre-
gated tract within the limits of a grant, which may be excluded from a final survey.
It does not contemplate an undivided interest.

It is apparent that the question as to whether the land must be des-
ignated by particular description in the deed, to entitle the owner of an
undivided interest to purchase under the act of July 23, 1366, was not
decided in these cases, nor in the case of Owen v. Stevens, nor is the
ruling of the Department in either case authority for ruling that the
act does not confer the right of purchase npon one who bought a mere
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undivided interest in a Mexican grant without designating by partlcu-
lar description in the deed the land purchased.

It is true that the decision of the Secretary in the case now under re-
view does not state that the particular description of the land pur-
chased must be designated in the deed of conveyance, but that is the effect
of the decision, as no question was raised as to the correctness of the
finding of the local officers, and of the Commissioner that Mrs. Tay loT
continued in the actual use and occupation, and improved the land
claimed by her from 1864 until 1882, when she leased it to Yates.

The act of July 23, 1866 (14 Stat., 218),is remedial and should be lib-
erally construed (Hyatt . Smith, supra). The Tth section of said act
provides as follows :

That where persons in good faith, and for a valnable consideration, have purchased
lands of Mexican grantees or assigns, which grants have subsequently been rejected:
or where the lands so purchased have been exeluded from the final survey of any
Mexican grant, and have used, improved, and continued in the actual possession of
the same as according to the lines of their original purchase, and where vo valid ad-
verse right or title (except of the United States) exists, such purchasers may pur-
chase the same, after having such lands surveyed under existing laws, at the mini-
mum price established by law, upon first making proof of the facts as required in
this section, under regulation to be provided by the Commlssmner of the General
Land Office.

In the investigation of the various land grants in California, made by
the Mexican government, ‘ many grants supposed to be valid were re-
Jjected, and in numerous instances land purchased from the grantees and
jmproved was excluded by the surveys from the tracts confirmed. To
meet the hardship thus arising, and to enable purchasers in good faith
and for value to hold the tract émproved by them,” Congress passed the
act of July 23, 1866. Hosmer v. Wallace (97 U. S., 575).

If the grant was rejected the pretended conveyance of the Mexican
grantor couveyed no title to any land ; but where the land was pur-
chased bona fide and improved with the belief that the grant was valid,
the act of July 23, 1886, allowed to grantees to purchase from the
United States the land which was intended to be conveyed. If the
grant was confirmed, but upon final survey the land purchased and
improved was excluded from the grant as located, the purchaser from
the Mexican grantee would be entitled to purchase from the United
States that part of the land excluded by survey, which he * used, im-
proved and continued in the actual possession of according to the lites
of his original purchase.”

“ According to the lines of their original purchase” means, the
boundaries of the land which the claimant went into possession of nnder
his purchase, and which he has used, improved and continued in the
actual possession of as the land intended by the grantor to be conveyed,
whether such land was designated by particular description in' the deed,
or whether he was merely placed in possession of the tract without any
description being given in the deed, except the amount of interest con-
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veyed. I do not see how the description of the land in the deed, by
gpecific boundaries or particalar designation could confer any better
right to purchase than where the deed merely conveys an undivided
interest without particular description, and the purchaser is placed in
possession of a particular tract equivalentin quantity to his interest in
the entire grant. It has been the uniform ruling of the Department
that a bona fide purchaser of an undivided interest designated by metes
and bounds is entitled to purchase under the 7th section of said act, if

e has used, improved and continued in the possession of said tract
according to the lines of his original purchase. But a conveyance of
an undivided interest by one joint tenant or tenant in common, although
described by metes and bounds as a particular part of the common
estate intended to be conveyed, invests the purchaser with no greater
mterest in or better title to that particular tract, as against his co-
tenauts, than where the property is described as an undivided interest
merely, without designating any particnlar tract, but where the pur-
.chaser goes into possession of a particular tract which the grantor in-
tended to appropriate as his share of the joint property  Oue joint
tenant in common may convey his interest in a particular portion of
the land described by metes and bounds, subject to the co-tenant’s
right of partition of the whole tract.” The conveyance, however, is
valid and passes the interest of the grantor subject only to the con-
tingeney of loss of the premises, if upon partition of the general tract
it should not be allotted to the grantor, Stark ». Barrett (15 Cal., 361)
and authorities there cited. But in making pattition between tenants
in common, Sec. 10-761, Civil Code of California, provides that—

" Whenever it shail appear, in an action for partition of lands, that one or more of
the tenants in comwon, being the owner of an undivided interest in the tract of land
sought to be partitioned, has sold to another person specific tract by metes and bounds,
out of the eommon land, and exeeuted to the purchaser a deed of conveyance, pur-
porting to convey the whole title to such specific tract to the purchaser in fee and in
severalty, theland described in such deed shall be allotted and set apart in partition
to such purchaser, his heirs or assigns, or in such other mauner as shall m+ke such
deed effectual as a conveyance of the whole title to such segregated parecel, if such
tract or tracts can be so allotted or set apart without material injury of the rights
and interests of the other co-tenants who may not have joined in such conveyance ;
provided, that in all cases the court shall direct the referees, in making partition of
1and, to allot the share of each of the parties owning an interest in the whole or in
any part of the premises sought to be partitioned, and to locate the share of each co-
tenant, so as to embrace, as far as practicable, the improvements made by such co-
tenant upon the property; and the value of the improvements made by the tenants
in common must be excluded from the valuation in making allotments, and the land
must be valued without regard to such improvements, in case the same can be done
without material injury to the rights and interests of the other tenanfs in common
owning such land.

Uuder this section, if the deed describes the land as a specific tract by
metes and bounds, the owner of such undivided interest is entitled to have
the tract described allotted and set apart to him as his share of the com-
mon property, if it can be done without material injury to the rights of
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his co-tenants; and in all cases the owner of an undivided interest is en-
titled to have his share so allotted and located as to embrace as far as
practicable the improvements made by him upon the common property,
if it can be done without material injury to the rights of his co-tenants.
The right of an owner of an undivided interest in a Mexican grant—
which has been rejected—to purchase under the act of July 23, 1866, a
particular part of said grant which he has used, improved, and con-
tinued in the actual possession of according to the lines of his original
purchase, must be at least co-equal with his right, as against his co-
tenant to that particnlar traet, if it had been eonfirmed and the land
embraced in the limits of the grant by final survey. ‘

Upon a full consideration of this case, I am satisfied that Mrs. Taylor
went into possession of the tract which she now claims the right to pur-
chase, in 1864 under a contract of purchase, and used, improved, and
continued in the actual occupation of said tract until 1882 without ob-
jection from her co-tenants, when she leased to Yates; that the tract
claimed by her was sufficiently marked to indicate the lines of her
original purchase, and that the quantity embraced in said claimed
limits, as shown by the survey of Boardman, to wit, five hundred and
ten acres, is not in excess of the interest conveyed by the said deed, as
the grant at the date of her purchase had been confirmed for eleven
square leagues; that although the land purchased is not designated in
the deed by particular description, yet it is the land she used, improved,
and actually resided upon, without objection from her co-tenants, ac-
cording to the lines of her original purchase as located, used, and im-
proved, before the exclusion of the land from-final survey.

* The decision of the Department of March 1, 1889, is hereby revoked,
and Mrs. Taylor will be allowed sixty days in which to make applica-
tion to purchase said land under the act of July 23, 1866.

PREFERENCE RIGHT—INTERVENING ENTRY—-CERTIORARI.
FLETCBER ». ROODE.

A preference right of entry is not acquired by a speculative contest.

On a general order to an entryman to show cause why his entry should not be can-
celed, and the application of another allowed, he may properly set up any
charge involving the invalidity of the adverse claim.

The Department will not interfere with the discretion of the Commissioner in the-
matter of ordering hearings, unless a clear abuse of such diseretion is shown.

Secretary Noble to the Commissioner of the General Land Office, March 1,
1890,

The land involved herein is the SW. % of Sec. 4, T. 10, R. 28, Wa.
Keeney distriet, Kansas. . .

The homestead entry of Allen W. Roode on said land was con-
tested by Jacob Fleteher, and September 10, 1885, a decision was °
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rendered by the local officers in favor of the contestant. Roode did
not appeal from said decision, but, on October 24, 1885, was allowed
by the local officers to make cash entry of said land under section
two of the act of June 15, 1880 (2L Stat., 237), and at the same
time the contest of Fletcher was dismissed. September 15, 1886
(about eleven months after the allowance of Roode’s cash enfry and
a year after the decision in Fletcher’s favor), Fletcher, as success-
ful contestant, made application to enter the land under the home-
stead law, which was denied by the local officers, on the ground
that the land was covered by the cash entry of Roode. Your office
sustained the action of the local officers, holding that, no appeal
having been taken by Fletcher from the action of the 10@@1 officers.
of October 24, 1885, allowing Roode’s cash entry and dismissing
Fletcher’s contest sald action thereby became final. Fleteher claimed
that he received no notice of the allowance of Roode’s cash entry
and the dismissal of his contest, and, also, set up as an excuse for
his delay in asserting his preference rwht of entry as a successful
coutestant, that he had no notice of the decision in his favor on the
contest.

On appeal by Fletcher to this Departmen’c it was held by decision
of June 21, 1889 (not reported), that the cash entry of Roode, under
act of June 15, 1880, having been alllowed when the statutory period
for the vxercise by Fletcher of his preterred rlghb of entry had not
expired and when, consequently, the right of purchase under said act.
was suspended (Pomeroy v». Wright, 2 L.D., 165; Freise ». Hobson,
4 1.D., 530 ; Roberts ». Mahl, 6 L.D., 446), was * subject and subordi-
nate” to I‘Ietcher’b preferred right; but that, if Fletcher had forfeited
his preference right by not asserting it within the prescribed tiwe,
then he “ occupied a position with reference to his right to enter in no
way superior to that of any other person qualified to enter and the
question as to Rood’s right under his purchase became one solely be-
tween him and the government” (Hollants ». Sullivan, 5 L. D., 115).
On the question, whether Fletcher had received notice of the decision
of the contest in his favor, it is then said:—

The record not only does not show the date of notice (to Fleteher) of cancellation
of the entry contested, but leads rather to the conclusion that no notice was in fact
given. The same is trne as to notice of the action of the local officers of October
24, 1345, allowing the cash entry of Roode, upon a failure to appeal from which your
office decision is based.

The decision then concludes, as follows:—

On this state of facts, I am of the opinion that the burden is devolved upon Roode
to show Fletcher’s forfeiture of his right and the consequent validity of his own
entry, in so far as it is dependent upon such forfeiture, and to this end it is directed
that notice issue to Roode to appear before the local officers within sixty days from
date of serviee thereof, to show cause why his entry should not be canceled and
Fletcher's application aliowed, On his failureto make said showing within said
period, said entry will be canceled and the application of appellant, if in all re-
Bpeets conformable to law, will be granted.
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Notice, as directed in said decision. having been issued and served
apon Roode, ¢ to show cause why his entry should not be canceled and
Fletcher’s homestead application allowed,” he, on September 7, 1889,
filed a response to said notiee, in which he sets up as one ground tor the
disallowance of Fletcher’s application, that Fletcher’s “ contest was
prosecuted for the purpose of extorting money from an innocent pur-
«chaser and not in good faith for the parpose of making entry therefor,
s shown by his letter filed herewith.” The letter referred to, if au-
thentie, tends strongly to sustain Roode’s charge, and said charge is
also corroborated by ‘the affidavit of one J. D. Beal, an alleged pur-
<haser from Roode. On this showing, your office, December 13, 1889,
ordered a hearing, for the purpose of determining the truth of said
«charge. From this action of your office, Fletcher applied to appeal to
this Department, alleging tbat said hearing was ordered on grounds
insufficient and « wholly different from that anthorized by ” the depart-
mental decision of June 21, 1889. Your office refused to allow the ap-
peal, holding that under Rule of Practice 81 an appeal does not lie
from ¢ orders for hearing or other matters resting in the discretion of
the Commissioner.” Fletcher, thereupon, applied to this Department
for an order of certiorari under Rule of Practice 83.

In the application for certiorari, it is contended th#ét the decision of
June 21, 188y,

‘Adjudicated the rights of the respective litigants to the land in dispute, in so
far as the question of speculation or good faith in either one of them is concerned,
and directed only that Roode be given an opportunity to affirmatively show Fletcher’s
forfeiture of right of entry by reason of failure to exercise it within the statutory
period.

On an examination of the decision of June 21, 1889, it will be found
that the question of ¢ speculation or good faith ” of the parties was not
involved or referred to, and, while the primary, if not sole, object had
in view by this Department in directing a hearing to be ordered was
the investigation and determination of the question, whether Fletcher
had forfeited his preference right by failing to assert it within the stat-
utory period, yet the direction and order were general, namely, that
Roode ¢ show cause why his entry should not be canceled and Fletcher’s
application allowed,” and if theyhad been necessarily limited as claimed,
Yyour office would not have been thereby precluded from ordering a hear-
ingon any charge bearing on the validity of Fletcher’s application,
though not strictly responsive to the order to show cause, if said charge
was sufficiently corroborated. The charge made by Roode, if true, de-
prived Fletcher of any preference right of entry (Dayton-w. Dayton, 8
L. D., 248), and was ¢ eause why ” his application sh.uld be disallowed
and the cash entry of Roode suffered to remain intact, in so far as its
validity was affected by such preference right in Fletcher. The appeal
by Fletcher from the order of your office for a hearing was properly de-
unied, because in the first place the grounds of appeal set up were in
themselves insufficient, and in the second place, this Departmeunt ¢ will
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not interfere with the discretion of the Commissioner in the matter of’
ordering hearings, unless a clear abuse of such discretion is shown.”
(Reeves ». Emblen, 9 L. D., 584; Rule of Practice 81). I am of the
opinion there was no abuse of that ¢ discretion ” in this case.

The application is denied.

S

SECOND CONTIST -FINAL PROOF.
MEAD v. CUSHMAN.

An issue once tried and determined cannot be made the basis of a second contest.
A pre-omption entry when finally allowed relates back to the date of final proof to
the exclusion of intervening adverse claims.

First Assistant Secretary Chandler to the Commissioner of the General Land
Office, March 4, 1890.

1 have considered the case of J. W, Mead v. Chas. M. Cushman, upon
appeal of the former from your office decision of November 25, 1887,
rescinding the order of your office made August 3, 1887, and denying
his- apphcatlon to contest the pre-emption cash entry of the latter for
S. 4, SW. %, See. 26, T. 139 N., R. 81 W., Bismarck, Da.kota, land dis-
trict.

In 1877 Cushman and one Helmsworth, made settlement upon unsur-
veyed lands in said section 26, and when surveyed Cushman filed de-
clalatory statement upon the SW 1 and Helmsworth upon S. 4, NW.

1, and N. %, SW. £, of the same sectlon, there being a conflict as to N. 3,
SW 1. Upon final proof being offered by Cushman on October 21,
1879, a hearing was had to determine the priority of right, the local of-. :
ficers decided in favor of Helmsworth and Cushman appealed.

Pending appeal said parties entered into a written agreement of com--
promise under section 2274, Revised Statutes, and Cushman for that
purpose filed a relinquishment of his claim as to N.4, SW. 4. His final
proof was held until February 9, 1882, when cash entry was allowed as
to the S. &, SW. 1, of said section 26, by direction of your office, upon
the proof presented October 21, 1879, and upon the evidence taken on:
the trial of the conflicting claxms of Cushman and Helmsworth.

On March 29, 1879, one Carland made homestead entry for 3. §, SW.
1, and W. 3, SE 1, said section 26, and his said entry was subsequently
successfully contested by one King S. E. Mead and the same was can-
celed by relinquishment September 1, 1881, and on September 12, 1881,
the said Mead filed his declaratory qtatemenﬁ for all of said Carland’s
entry alleging settlement April 15, 1880.

Subsequent to the allowance of Oushman’s entry for said S. %, SW. %,
said Mead made final proof under his pre-emption filing for said Car-
1and tract but the local officers refused to permit him to enter said S. 4,
SW. £, for the reason that Cushman had been allowed by your office to
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make entry thereof. To this raling Mead submitted without appeal
and accepted cash certificate for W. %, SE. 1, but subsequently filed an
affidavit of contest against Cushman’s said entry alleging that—

Said Cashman never did reside upon said tract of land (SW. £ said Sec. 26) or any
portion thereof more than to pay it an oceasional visib; that his only improvement
‘on the north half of said quarter section consisted of a rude board shanty ; that since
said May 1, 1879, said Cushman has been engaged in the mercantile business in the
©ity of Bismarck, D. T., and has during all of said period made his home in said eity;
that from May 1, 1879, up to date of making final proof and entry the said Cushman
did not cultivate said land nor any portion of it, nor raise any crop thereon, nor in
any manner improve the same, and that said entry is a fraud upon the government,

Said King 8. E. Mead died subsequent to the initiation of said con-
test and by permission of your office his sole heir-at-law, J. W. Mead,
the appellant in the case at bar, was substituted as contestant and a
hearing was had both parties being present with counsel and witnesses
and a large amount of festimony in regard to Cushman’s compliance
with law, was taken,

Upon this testimony the local officers found against the contestant
and your office on appeal sustained their decision.

The said J. W, Mead thereupon appealed to this office and on Feb-
ruary 10, 1886, Secrerary Lamar affirmed the decision of your office, and
motion f01 review being filed was decided February 24, 1887 by this
Department denying the motion.

In rendering said decision it was said—

No new evidence is presented, neither is there anything material in the motion
before me or the argument in support of it, which was not presented and considered
when the former decision was rendered.

Pending his said motion for review, said J. W, Mead, on March 5,
1886, filed in the local office another affidavit of contest; against the
entry of Cushman, alleging that,
said Cushman never complied with the requirements of the pre-emption law as to
settlement, residence upon and cultivation of said land; that said Cushman never
Tesided upon said land as required by law but he made his home in the city of Bis-
marck, from the date of his settlement to date of hissaid entry; that said Cushman’s
said filing and entry were speculative and made in bad faith; that said Cushman did
not make final proof as required by the act of March 3, 1879,

In argument the counsel for appellant argue the latter proposition
and claim that no notice of intention to offer final proof was published
by Cushman as required by said act of March 3, 1879, (20 Stat., 472)
and that the said entry is, therefore, void.

It appears, however, in the record before me, and from affidavits
filed June 21, 1888, that notice was published prior to the making of
final proof in 1879, by Cushman so that it will not be necessary to fur-

“ther diseuss this question.

In addition it is also urged by appellant that he made settlement in
November, 1879, and that as Cushman’s said entry was not made until
February, 1882, his rights as a settler should be considered.
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In regard to this, it is sufficient to say that Cushman’s entry was
made and allowed after a full and complete trial as to his compliance
with the law, upon the evidence presented October 21, 1879, and al-
though not made until February, 1882, it related back to said final
proof, and residence established by Mead in November, 1879, could
give him no rights as against an entry made upon final proof presented
prior to that time. _ '

The remainder of appellant’s afidavit of contest is substantially the
same as the one filed by King S. E. Mead and which was finally de-
cided by departmental decision of February 10, 1888, referred to above.
" Your office in the decision from which this appeal is taken, said :—

It will be seen that tho charges made by Jamés W. Mead against Cushman’s eutry
are substantially the same as those made by his father, King 8. E. Mead, except that
the son claims residence on the land since November, 1879, while the father only
<laimed o have resided there since April 15, 1880, and as Cushman’s proof of resi-
dence, made in October, 1879, has been held sufficient to sstablish his claim, even if

it were admitted that an adverse claimant established a residence on the land, at a
date subsequent to said proof, it'could not affect Cushmar’s rights.

In your said decision it is said farther,

As the rights of J. W. Mead were evidently considered and determined by the Hon.
Secretary in the decisions referred to, after a hearing upon practically the same
guestions, as those now brought forward with a view to re-opening the controversy,
the application for hearing now under consideration should not have been allowed.
(See Moore v. Horner, 2 L.D., 594.)

J. W. Mead the present applicant to eontest is the same individual
as the J. W. Mead who as heir of his father has once contested the en-
try of Cushman. ,

The ground upon which it was sought to have the entry canceled was
the alleged failure of the entryman to comply with the law and whether
J. W. Mead claims as heir of his father or as a settler can not aid the
least in determining whether such failure oceurred or mnot, so that it
appears to me, all the facts by which J. W, Mead might hope to acquire °
a right to enter said land were fully tried in the former actions and
whether his right to proceed was as heir of his father or as a settler is .
wholly immaterial;

In Parker v. Gamble (3 L.D., 390), it was held, that when the informa-
tion contained in an affidavit of contest has been fully considered in a
former contest against same entry the second contest may be denied.

It appears to me that all the matters of default of entryman alleged
in the pending application of J. W. Mead to contest were fully gone into
and tried in case of J. W. Mead, heir of King S. E. Mead, ». Cushman
and should not be gone into again.

The decision of your office is accordingly affirmed.



256 DECISIONS RELATING TO THE PUBLIC LANDS.

CONTEST-RELINQUISHMENT—RECORDS.
JACOBSON ¥. REMENDER.

The right of a contestant is not defeated or impaired by a relinquishment, accompa-
nied with an application to enter, filed after the initiation of contess.

Ex parte evidence will not be accepted as sufficient to impeach the records of the local
office.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 4, 1890,

I have considered the appeal of Fred Remender from the decision of
your office dated September 5, 1888, in the above entitled case wherein
you adhere to your former decision holding for cancellation Remender’s
timber culture entry No. 5145, and denying his application for a hearing,
The facts as I find them, are these:

On June 23, 1884, Charles Balkenhaur, made timber culture entry No,
1960, for the SE.  Sec. 28, T. 27 N., R. 47 'W., Chadron land district,
Nebraska; and on December 2, 1885, Charles Jacobson initiated a con-
test against Balkenhaur’s entry alleging that said entryman ¢ has not
broke or caused to be broken five acres on said tract during the first
year, nor has not broken on said tract up to the initiation of this con-
test.,”

On December 11 1885, a hearing was duly ordered to be held before
the register and receiver Februar v 10, 1886 the depositions of witnesses
were taken before W. J. McOandless, a notary publie, at his office at
Buchanan, Nebraska, February 6, 1886.

On December 16, 1885, l'red Remender presented a relinquishment
of Balkenhaur’s entry at the local office, which was filed, and Remender
then and there made his said timber calture entry for the same tract.

On the day appointed for the taking of depositions, contestant ap-
peared with his witnesses and they were duly sworn and testified.
Balkenhaur made default. .

On February 10, 1886, the iocal officers found in favor of J acobson,
and recommended the cancellation of Balkenhaur’s entry.

On April 26, 1886, the register and receiver reported that ¢ due notice
of our decision and of the right of appeal were given all parties in in-
terest, by registered mail, but no appeal filed.”

On May 29, 1886, your ofﬁce affirmed the action of the local officers,
and held Balkenhaur’s entry for cancellation because of the evidence
furnished by Jacobson. On Juue 18, 1886, Jacobson made timber cul-
ture entry No. 5903 for said land as successful contestant.

On July 2, 1886, Remender filed an answorn protest against Jacob-
son’s entry alleging that the samne should be set aside for the reason
that Balkenhaur’s entry was relinquished because of a prior contest by

protestant and which resulted in protestant securing from Balkenhaur:
~ said relinquishment.
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On July 9, 1886, the register transmitted said protest to your office
for instructionsin the premises, at the same time he reported that ¢ Upon
an examination of the contest docket, I can find no record of any con-
test initiated by Fred Remender against this tract.” :

On August 6, 1886, your office held Remender’s entry for cancellation
because of its conflict with Jacobson’s entry. On September 7, 1886,
Remender appealed, and accompanying said appeal he filed his own
affidavit corroborated by that of his attorney, also by the affidavit of
Charles Balkenhaur. In his said affidavit Remender alleged—

“That on or about the 20th day of October 18385 he initiated a contest against
Charles Balkenhaur's T. C. No. 1960 . . . . and after said contest was filed in the

local office; affiant secured the relinguishment of . . . . Balkenhaur to said i

entry . . . . and made T.C.entry No. 5145 upon the same land . . . ; that
his contest and due diligence caused said relinquishment to be made ; that Jacobson’s
contest in no respect caused the cancellation or relinquishment of Charles Balken-
haur’s entry.”

On March 15, 1888, this Department discovering that the application
for a hearing had not been received Ly your office prior to the de-
cision of August 6, 1836, returned the case for further consideration;
and on September 5, 1888, your office, after considering the whole case,
adhered to its former decision, holding the entry for cancellation, and
denied the application for 2 hearing on the ground that if Remender
ever filed a contest against Balkenhaur’s entry, he admits having with-
drawn it when he filed the relinquishment, and that Jacobson had a
contest pending when the relinquishment was filed, prosecuted his con-
test regularly to a hearing and submitted testimony which entitled him
to a decision in his favor independently of the relinquishment.

On December 26, 1888, Remender appealed from your judgment to
this Department.

The record in the case at bar sufﬁmently shows that Jacobson’s con-
test was the first and only contest initiated against Balkenhaur’s entry ;
and that said contest had been initiated fourteen days prior to the date of
filing Balkenhaur’s relinquishment.

The ex parte affidavits filed by Remender can not be accepted as
sufficient to defeat the records of the local office nor to deprive Jacob-
son of his preference right of entry, who appears to have complied with
the requirements of the second section of the act of May 14, 1880 (21
Stat., 140).

Upon review of the whole record, I am of the opinion that thelocal office
erred in allowing Remender to make entry for the tract in dispute, and
that the action of your office canceling said entry was proper and in
conformity with law and numerous decisions of this Department.

Pfaff ». Willaims et al., (4 L. D., 453); Webb ». Loughrey (9 L. D.,
440); Brakken v. Dunn ¢t al., (9 L. D., 461). -

For the reasons herein stated, the decision appealed from is aceord-
ingly affirmed.

14639—voL 10——17
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RAILROAD GRANT—HOMESTEAD SETTLER.
NorTHERN PaciFic R. R. Co. v. ANRYS. (ON REVIEW.)

Under the express terms of this grant, lands occupied by homestead settlers, at the
date when it becomes effective, are excepted therefrom.

Secretary Noble to the Commissioner of the General Land Office, March 4,
1890.

By letter of April 12, 1889, your office transmitted a motion by the
Northern Pacific railroad company for review of the decision of the De-
partment dated Mareh 19, 1889 (8 L. D., 362), in the case of said com-
pany against A, P. Anrys, involving the NE. 1, NE. , W. { NE. £, and
lot 5, Sec. 7, T. 5 N., R. 2 E., Vancouver, Washington Territory.

Said decision states that the land is within the limits of the with-
drawal for the benefit of the Northern Pacific railroad company, under
the grant of July 2, 1864 (13 Stat., 365), on map of general route of its
road, filed August 13,1870, and is in the primary limits of said grant as
indicated by map of the definite location of the company’s road, filed
September 22, 1882 ; that on March 23, 1887, A. P, Anrys applied to
make homestead entry for the tract, alleging that the land was covered
by the homestead. settlement of one Isaac Newland prior to and on Au-
gust 13, 1870, and was thereby excepted from the operation of the with-
drawal on general route; that a hearing was had on these allegations,
on April 26, 1887, after notlce to the company, at which Anrys appeared,
and submitted tesmmony but the company made default; that the local
officers found in favor of Anrys and recommended the allowa,nce of his
entry, and that your office affirmed their decision. On appeal ‘the de-
cision of your office was affirmed by the decision complained of.

From said decision it appears the following finding of facts was made:
In February, 1870, Isaac Newland, qualified to make homestead entry,
settled on the land (then unsurveyed) with a view to acquiring title
thereto under the homestead law, and continued to reside there with his
family until May, 1871. Meanwhile he made valuable improvements
on the tract.

" In the meantime the land was surveyed, and Newland findivg that he was on an
odd section, and that his land was claimed by the said railroad company, and that
the company intended to oppose his claim thereto, became discouraged, and sold hig
improvements and part of his stock to one John Colvin in the early spring of 1871

and moved off the land in the month of May following., Colvin immediately moved
on to the land and eontinued to reside there until November, 1871, when he was suc-
ceeded by one Fritz Kettler, who was in turn succeeded by one J. C. Bronson in 1877.
Bronson remained on the land, cultivating and improving the same until the month
of June, 1881, when he sold his improvements to the applicant A. P. Anrys at the
price of $216.00. Anrys at once moved to and took possession of the tract and has
continuously resided thereon, with his family, making the same his exclusive home

ever since. He has built a new barn, planted an orchard of some fifty fruit trees and
otherwise _add'ed to the improvements on the claim, to the extent that such improve-
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ments are now worth about $700. Colvin and Kettler each cultivated and improved
the land during the time of his residence thereon, It thus appears that the tract has
been continuously accupied and claimed by settlers ever since the date of Newland’s
settlement, namely, February, 1870, and also that Anrys had settled on the same
prior to the definite location of the company’s road, and was living on and claiming
the land at the date of such definite location. It also appears that the land was not
surveyed until after the map of general route of the company’s road had been filed.

The Department held that the claim of Newland acquired by his set-
tlement, residence and improvements prior to and covering the date of
the withdrawal on general route was such a claim as served to except
the land from the operation of such withdrawal, ahd that the settlement
claim of Anrys excepted the tract from the operation of the withdrawal
on definite location.

The facts as found by the Department are not disputed in the motion
for review.
_ The grant to said company was of certain odd numbered sections to
which,— :

The United States have full title, not reserved, sold, granted, or otherwise appro-
priated, and fres from pre-emption or other claims or rights, at the time the line
of said road is definitely fixed, and a plat thereof filed in the office of the Commis-
gioner of the General Land Office; and whenever, prior to said time, any of said sec-
tions or parts of sections, shall have been granted, sold, reserved, occupied by home-
stead settlers, or pre-empted or otherwise disposed of, other lands shall be gelected
by said company in lien thereof, ete.

1t is urged that the land was not subject to the operation of the home-
stead law at the date of Newland’s settlement, because unsurveyed, and
that the homestead claim could have attached only by entry. But it
must be remembered that the rights of the parties here must be deter-
mined by a proper construction of the railroad grant rather than of the
general homestead law.

It must be admitted that the ranling in the case at bar is in line with
those of the Department for many years. In the case of Southern
Pacific R. R. Co. v. Lopez (3 L. D., 130), the question here presented
was fully discussed in connection with a grant framed in words identical
with those used in the grant for the Northern Pacific company, and it
was held that a homestead settlement on unsurveyed land with a view
to entering it when surveyed is within the term ¢“other claims,” and
that ¢it is evident that one of the- ‘other claims or rights’ excepting
land from the operation of the grant was ‘oceupation by homestead
gettlers’.” In support theieof it was urged that Congress was aware

_that by the act in aid of a road extending across the western half of the
continent, it was making a grant far beyond the line of government sur-
veys, in regions occupied and to be occupied largely by settlers await-
ing the advent of the surveyor to prefer their claims. In this view L
concur. It seems beyond gquestion that it was to protect ‘such settlers
as described above that Congress excepted from the operation of the
grant tracts “occupied by homestead settlers.”
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Had Congress intended to extend its protection only to those who
had made entry, it would have said so, in other and appropriate words.
The ordinary exception of ““lands to which a homestead right has at-
tached” would have fully protected that class of settlers. But Congress
went further and made occupation the test, instead of entry. I do not
deem it necessary to cite cases to show that the views of the Depart-
ment on this point have not changed.

Counsel for the company cites the case of Atchison, Topeka and Santa
Fe R. R. Co. v. Mecklim (23 Kansas, 167), in support of his view that a
homestead settler can acquire no rights as against the company, prior
to entry. Without expressing any opinion of the merits of the case
cited, it is sufficient to say that the grant there under consideration dif-
fered materially from the one now before me, the¢ exception there being
of lands to which ““the right of pre-emption or homestead settlement
has attached.”

No sufficient reason is presented for disturbing the decision com-
plained of, and the motion is accordingly denied.

PRE-EMPTION FINAL PROOF—RESIi)ENCE.
ABRAM W, FOUNTAIN,

The submission of pre-emption final proof a few days prior to the expiration of the
six months requisite residence, does not, in itself, call for eancellation, if geod
~ faith is otherwise apparent.
First Assistant Secretary Chandler to the Commissioner of the General Land
' Office, March 4, 1890.

I have considered the case of Abram W. Fountain, on appeal of the
Colonial and United States Mortgage Co., mortgagee, from your office
decision of November 20, 1888, holding for cancellation the pre-emption
cash entry of said Fountain for NW. %, Sec. 33, T. 130 N., R. 62 W,
Fargo, Dakota, land distriet.

It appears from the record that Fountain filed declaratory statement
April 7, 1883, alleging setflement March 28, 1884, and after notice duly
published the evidence in final proof was taken September 24, 1884, be-
fore the proba.te judge of the county in which the land is mtuated and
the proofs being forwarded to the local office, cash certificate was issued
October 2, 1884,

On April 19, 1887, your office in letter ¢ G 7 to the local officers in re~
gard to said enfry said, ¢ Proof was made in less than six months from
date of settlement. Require claimant to re-advertise and make new
proof according to circular of March 30, 1886.”

On October 29, 1887, by letter ¢ G” your office directed the local offi-
eers 1o “ notify the claimant,” of your said decision of April 19, 1887, and
that he was allowed ninety days to comply.

On November 20, 1888, no response having been made by claimant
your office made the decision complained of, holding said entry for can-
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cellation, because final proof affidavits had been made four days before
the expiration of six months after settlement. From this decision said
mortgagee now appeals and files with its appeal an abstract of title
showing that on October 3, 1884, it took a mortgage upon the land in
controversy to secure a loan of $250 made to the entryman.

The final proof showed that the said Fountain, a qualified pre-emptor,
purchased from a former claimant the improvements consisting of a
house and four acres of breaking; that on March 28, 1884, he estab-
lished actual residence upon theland ; that he subsequently broke forty
acres more and cultivated four acres of it to oats and five acres to corn;
that he built a house ten by twelve feet with a gable roof matched and
papered, a barn fourteen by sixteen feet made of lumber, and dug & °
well twelve feet deep ; all of the value of $300.

No fault whatever is found with the proof, except that it was made
four days prior to the expiration of six months from date of settlement.

The regulation of the Department requiring a residence of six months
next preceding entry as a guaranty of good faith is one proper to be
made, and any attempt to make proof prior to the expiration of the
time thus fixed might tend to show want of good faith, but in the case
at bar, any presumption which might arise from such premature mak-
ing of final proof is rebutted by the more than ordinarily good showing
of improvements and continuity of residence. The final certificate was
not issued until after the expiration of six months, and from the whole
record I am inclined to believe that the irregularity complained of was
rather an inadvertence on the part of both the entryman and the local
office, than an attempt to evade the rules of the General Land Office,
and that.the submission of final proof under such circumstances a few
days before the expiration of the requisite six mouths, is not of itself
sufficient grounds to justify the cancellation of the entry.

In the case of Fred G. Waite (8 L. D., 638), I find some matters of
faet similar to those in the case at bar, and it was there held that the en-
try should be passed to patent.

Your said decision is accordingly reversed.

TIMBER CULTURE CONTEST—-DECEASED ENTRYMAN~AMENDMENT.
NoRTON v. THORSON ET AL.

The death of the entryman, prior to the initiation of contest, being shown on behalf”
of the heirs, together with the names of said heirs, the econtestant should be
required to make such heirs parties defendant, by amenrdment of the charge, and.
dne service of notice, and a continuance for such purpose should be granted.

The right of the contestant to thns amend on the suggestion of the entryman’s death
is not defeated by an intervening contest.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 4, 1890,

1 have considered the case of Thomas Norton . Knute Thorson, ¢f al.,
on the appeals of said Norton and George Fulton from the decision of
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your office of Oetober 12, 1888, in the matter of Norton’s contest against
Knute Thorson’s timber-culture entry made May 31, 1884, for the NE. }
of Sec. 15 T. 143 N,, R. 61 W,, Grand Forks, Dakota land district.

On November 11, 1887, Norton filed affidavit of contest against said
entry charging:

That the said Knute Thorson has failed to break, during the 2nd year after making
said entry, five acres asrequired by law, and has failed during the 3rd year after
making said entry to plant any part thereof to trees, and said failures exist at the
present time; and affiant is informed and believes that said tree claim has been
offered for sale for the past year. )

In this affidavit it is alleged that he, affiant, was informed that
Thorson then lived in Colorado. A hearing was ordered by the local
dfficers for December 29, 1887, the testimony to be taken before a
notary public at Latoka on December 27th and nosice thereof was given
by publication. On the day fixed for taking testimony the contestant
appeared atthe place designated and was there met by Thomas Thorson
who entered a special appearance for the purpose of moving to dismiss
the contest for lack of proper parties defendant, supporting this motion
by the testimony of himself and one George Fulton to the effect that
the entryman had died prior to the filing of the contestant’s affidavit,
leaving a father and four brothers, said Thomas Thorson being one of
the latter, as his heirs. On the same day, November 27th, George
Fulton filed in the local office an affidavit of contest against said entry,
Thomas Thorson appearing as the corroborating witness. On the
same day, Norton, the original contestant, executed another affidavit
making the same charge as was contained in his former affidavit, but
stating that * said Knute Thorson is dead and the deceased’s father,
the heir, resides in Glenville, Freeborn county, Minnesota State.” This
affidavit was received at the local office on November 28th, On Janunary
6, 1888, the local officers sustained the motion to dismiss Norton’s con-
test, and rejected his second affidavit ¢ for the reason, first, that the
complaint is not filed against the heirs of the entryman, who it appears
is dead, and second, for the reason that the prior application of George
Fulton to file a contest against the same entry is now pending and the
application of Norton should be held subjeet to the final disposal of the
application of Falton.” TUpon appeal it was held in your office that—

It was error to dismiss the contest, for although proper notice thereof had not been
given, contestant was entitled, when the entryman’s death was suggested upon the
record, to amend and proceed against the proper parties (Fisher et al. v. Salmonson,
4 L.D., 538), and he seems to have endeavored to do so before the day of hearing,
though I do not consider the second affidavit sufficiently explieit,
and Norton was allowed thirty days within which to amend his allega-
tions by charging failure on the part of the heirs of the entryman to.
comply with the law.

From that decision both Norton and Falton appealed. Norton con- -
tends that it was error to require him to amend his ¢ontest when there
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wag no ¢ judicial knowledge” that the entryman was not alive when the
contest was initiated or is not yet alive, orif dead that he left any heirs,
Thiscontention cannot be sustained to its full extent. The death of the
entryman and the names of his heirs has been satisfactorily shown.
This being true the contest should not have been dismissed but the con-
testant should have been required to make these heirs parties by due
service of notice of the contest, and a continuance should have been
granted for that purpose.

I am of theopinion, however, that the chargein the affidavit of contest
that «said failures exist at the present time?” is sufficient allegation of
failure on the part of all persons interested in said entry, whether as -
entryman or heirs, to comply with the requirements of the law.

Fulton alleges that it was error to allow Norton to amend his contest
affidavit after he, Fulton, had filed his affidavit charging failure against
the proper parties. This objection to the decision appealed from cannot
be sustained. The authority cited in that decision, Fisher . Salmon-
son (4 L. D., 538), in which case the facts were very similar to those in
the case now under consideration, justifies the allowance to Norton of
the privilege of amending and proceeding against the beirs.

Norton will therefore be allowed thirty days from notice hereof within
which to take the necessary steps for making the heirs of the entrymah
parties defendant to this proceeding, after which the case should pro-
ceed to a hearing in conformity with the regulations governing such
cases. Fulton’s application to contest should be held sabject to the
final disposition of Norton’s contest. The decision appealed from is
accordingly modified.

SCHOOL SELECTION—ADVERSE SETTLEMENT—-APPLICATION.
ALIcE C. WHETSTONE.

A prior adverse settlement claim cannot be set up as againsta school selection except
in the interest of the settler himself. '
An application to enter cannot be allowed for land covered by a school selection,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 4, 1890,

I have considered the appeal of Alice C. Whetstone from the decision
of your office of October 25, 1888, affirming the decision of the local
office rejecting her application to make homestead entry of the SW. 1 of
See. 25, T. 11 N., R. 39 E., Walla Walla, Washington Territory, upon
the ground that ¢ the land sought te be entered had been selected by
the Territory as school land in list No. 8 of school selections.” ’

The applicant basis her claim to enter said land upon the ground that
the land was settled upon prior to survey and that at the time of the
selection of the land by the Board of County Commissioners it was held,
occupied and cultivated,and was not subject to such selection by reason
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of such occupancy and cultivation. She does nob claim, however, that
she settled upon said land, earlier than September 25, 1887, whereas
the land was selected by the Territory February 22, 1870.

The land in controversy is not a school section and therefore the
question as to whether it was or was not occupied by a settler at and
prior to survey is immaterial. If there was no prior or superior claim
existing at date uf selection, it was subject to selection by the Territory,
and even if an adverse claim did exist it could only be asserted against
the Territory by such claimant. Such settlement did not inure to the
benefit of a subsequent settler, who went upon the land after abandon-
ment by the first settler and selection by the Territory, and there was
therefore no error in refusing the application.

Your decision is affirmed.

RATILROAD GRANT~SETTLEMENT CLAIM-—ACT OF MARCH 3, 1887.

HARRIS ». NORTHERN Paciric R. R. Co.

iand covered by a claim, resting on settlement, improvement, and occupancy, and
" existing at date of withdrawal on general route, is excepted from the operation
of such withdrawal. )

The abandonment of land by a homesteader under a deeision of the local office that
the company has a better right thereto, is not the ¢ voluntary abandonment”
that precludes re-instatement of the entry under section 3, act'of March 3, 1887,

A relinquishment under the act of June 22, 1874, confers no right upon the company
if the land relinquished was in faet excepted from the grant.,

Secretary Noble to the Commissioner of the General Land Office, March 4,
1890.

The SE. 1 Sec. 5 T. 3 N,, R. 2 E., Vancouver, Washington Territory,
. lies opposite the Northern Pacific Railroad (main line) between Port-
land and Tacoma and is within the granted limits of said company as
shown by its map of general route filed August 13, 1870, and by its
map of definite location filed September 22, 18532,

On October 4, 1870, Emry Harris made homestead entry for the tract
named. This entry appears by the records of your office to have been
canceled March 19, 1878, for failure to make proof within the statutory
period.

On March 17, 1887, Harris applied for a restoration of his homestead
right and to make homestead entry for the land alleging settlement,
residence and improvement thereon prior to the filing of the said map
of general route.

After notiee to the parties a hearing was duly had at the local office
on April 28, 1887, when Harris appeared with counsel and the com-
pany made default.

Upon the testimony submitted the local office found the land to have
been excepted from the company’s grant by reason of Harris’ settle-
ment and residence thereon, and that he (Harris) should be permitted
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either to make a new entry for the land or to have his former entry re-
instated.

On appeal by the company your office by letter to the Department,
dated February 13, 1888, recommended the re-instatement of Harris’
former entry and % that he be restored to his rights and allowed to com-
plete the same.” .

Notice of the foregoing was given by your office in accordance with
‘the departmental letter dated November 22, 1887 (6 L. D., 276), con-
taining instructions for the adjustment of railroad grants under the act
providing for such adjustment approved March 3, 1887 (24 Stat., 556).
Thereupon on March 10, 1888, the company by its resident attorney,
filed a brief to show why the said entry of Harris should not be re-
instated.

It appears from the testimony that about February 1, 1870, Harris
with his wife and two children, moved into a house which he had pre-
viously built on the land; that owing to poverty he did not make his
entry until October 4th following ; that with his family he continuoed to.,
reside on the land until December 1874, and that his improvements
thereon, valued at $200, comprised a log house fourteen by twenty-two
feet with an addition twelve by sixteen feet, several out-houses,a well,
and one to two acres fenced and eultivated. ' '

It was further shown that he abandoned the land in December, 1874,
in consequence of a letter from the local officers dated May 15, 1873,
whereby he was notified that under a decision of this Department, hig
said entry having been made after August 13, 1870, for land withdrawn
for the benefit of the company’s grant, the same was suspended to await
the definite location of the road, and that in the meantime his entry
could be canceled at his discretion.

It also appeared that Harris is entitled to credit for three years’ mili-
tary service.

The recommendation of your office is based upon the third section of’
the act of March 3, 1887, supra.

This section provides for the re-instatement of the pre-emption or
homestead entry of any bona fide settler that in the adjustment of said
grants shall appear to have been erroneously canceled by reason thereof;
onthe condition that inter alia he did not voluntarily abandon said orig-
inal entry.-

‘When the company filed its map of general route (August 13, 1870),
the land within the granted limits thereby defined became withdrawn
from settlement and entry by operation of law. Buttz v. Northern Pa-
cifiec R. R. Co. (119 U. 8., 55).

But it is now well settled that land covered by a claim resting on
settlement, improvement and occupancy, existing at the date of such
withdrawal, is excepted from the operation of the same. Northern Pa-
cific R. R. Co., ». Evans (7 L. D. 131).

The records of your office, however, show that Harris’ entry was can-
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celed for failure to make proof within the time limited by law, and that
the land was apparently vacant when the company filed its definite lo-
cation. ' v

But Harris abandoned the land because he was notified by the local
officers that the company had the better right thereto. His abandon-
ment was not a voluntary one, and it consequently will not do to hold
that by the resulting cancellation of his entry the land was relieved of
the Harris claim and passed by the company’s grant upon the definite
location of the road.

The said letter of November 22, 1887, supra in regard to the third
section of the act of March 1877, provides:

The objeet and purpose of this section is to correct all decisions made by the De-
partment or the General Land Office where it shall appear in the examination of any
land grant heretofore unadjusted that the homestead or pre-emption entry of a bora

. Jide settler was erroneously canceled. In such case a final decision of a former or the
present Secretary is not only no longer a bar to the further consideration of the ques-
tion decided, but it is made the duty of the Secretary to readjudicate the case, not-
withstanding the former decision whenever it appears that the pre-emption or home-
stead entry of any bona fide settler has been erroneously canceled on account of any
railroad grant or of withdrawal of public lands from market.

For the reason hereinbefore stated the application of Harri§ comes
within the purview of the act of March 3, 1887, supra. You will ac-
cordingly netify Harris that npon the showing required by the circular
of February 13, 1839, (8 L. D., 348), containing instructions under the
act just mentioned, his said homestead entry will be re-instated and that
he will be permitted to complete the same,

I have deemed it unnecessary to consider the company’s relinquish-
ment under the act of June 22, 1874 (18 Stat., 194), dated May 4, 1876,
which you forward by lefter dated February 20, 1888, for the reason
that it never acquired an interest in the land involved. :

RESIDENCE—SETTLEMENT LAWS—HUSBAND AND WIFE.

13
TaOMAS BE. HENDERSON.

A husband and wife, while living together in such relation, can not maintain separate
residences at the same time, in a house built across the line between two settle-
ment claims, so that each can secure a claim by virtue of such residence.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office March 5, 1890.

I have counsidered the appeal of Thomas . Henderson from your of.
fice decision of October 31,1888, holding for cancellation his homestead
entry, made April 23, 1883, for the SE., 1, NE. £, N. 3 SE. %, and SW.}
SE. 4, Section 32, T. 18 N., R. 40 E., Spokane Falls land district, Wash-
ington. . :
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Tt appears that one Viola O. Davis on October 1, 1880, made home-
stead entry for lands adjoining the tract of “the cla.lmant in the same.
seetion, to wit, the E. 3 SW. } and 8. § NW. 4,

The claimant and Viola O. Davis subsequenﬂy intermarried. Viola
0. Henderson formerly Davis, submitted her final proof for the lands
covered by her entry November 19, 1887. It appeared from the proof
that the claimant and his wife built their house in which they resided
on the dividing line of their respective claims.

Your office being of the opinion that husband and wife cannot hold
two different tracts and comply with the law as to residence and eulti-
vation at the same time, although the house is built across the line and
occupied by both parties, by letter of June 19, 1883, suspended the
final homestead entry of the wife and allowed the parties thirty days
frow the receipt of notice of such determination, within which to elect
which of the two entries they would retain. '

By letter dated October 10, 1888, signed Viola O. Henderson and
Thomas E. Henderson, they, though not waiving their rights to the
entry of the husband, chose to retain at any rate the said entry of the
wife already proven.

Thereupon your office by letter of October 31, 1838, held the entry of -
Thomas E. Henderson for cancellation. U

From this determination the said entryman appealed.

The homestead law requires that the homesteader shall make the
homestead his home to the unqualified exclusion of one elsewhere. It
is for this reason that a person cannot legally maintain one claim under
the homestead law and another under the pre-emption law, though
those claims might be adjoining. Both laws require residence and it

- has been uniformly held that one cannot maintain two residences at
one and the same time.

A husband and wife, while they live together as such, ean have but
one and the same residence. The residence of Henderson and his wife
must therefore have Leen either on his or on her claim; it could not
have been on both, The same question was determined in the late case
of L. A. Tavener (9 L. D., 426).

Since the claimant Jomtly with his wife chose to retain the latter’s
entry, it follows, of course, that his own can not be maintained. Your
said office decision is accordingly affirmed.
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TIMBER CULTURE’ CONTEST—NOTICE~SECOND CONTEST.
KENNEDY #. LOWDELL.

In contest proceedings it is the duty of the loeal office to issne the notice, but the
service thereof rests with the contestant.

A charge of non-compliance with law made prior to the expiration of the first year
after entry is premature and does not guthorize proceedings against a timber cul-
ture entry.

Failure to serve notice of a contest, and the initiation of new proeeedings by the
contestant, is an abandonment of the first eontest, and warrants the dismissal
thereof.

A contest, invalid on its face, and abandoned by the contestant, is no bar to the in-
itiation of new proceedings by said contestant.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 5, 1890.

October 4, 1886, George A. Lowdell made timber culture entry for
the NE. 1 of Sec. 12, T. 25 N., R. 51 W., Chadron district, Nebraska.

July 26, 1887, William Kennedy filed an affidavitof contest dated July
18, 1887, charging in substance that Lowdell had up to said date wholly
failed to comply with the requirementsof thetimber culture law. Notice
was issued by the local officers on this affidavit August 12, 1887, desig-
nating October 13, 1887, as the time when testimony would be taken
before a notary publie, and October 19th of said year as the day of hear-
ing before the local officers. This notice does not appear to have been
served, and on October 10,1887, Kennedy filed a second affidavit of con-
test, dated October 6, 1887, alleging, that up to that time Lowdell had
failed to break over one acre. Notice was also issued on this afidavit,
naming November 28, 1887, as the day on which testimony would be
taken before one M. J. Bailey, a notary public, and December 5, 1887,
ag the day of hearing before the local officers. This notice was served
on Lowdell, October 15, 1887, but on November 23, 1887, five days be-
fore the time designated therein for taking testimony, it was recalled
and proceedings directed to be discontinued by the local officers in a
letter addressed to Kennedy in care of said M. J. Bailey. It is claimed
by Kennedy that this letter was not received until November 30, 1887,
after the testimony had been taken. Lowdell did not appear at the
taking of the testimony before Bailey, November 28, 1887, but did ap-
pear before the local officers, December 5, 1887, the time appointed for
the hearing, and on his motion the second contest was dismissed because
initiated during the pendenecy of the first, and the latter was also dis-
missed for want of prosecution.

Kennedy appealed from the action of the local officers in dismissing
his second contest, and your office decision of May 22, 188S, reversed
said action and held the entry of Lowdell for cancellation on the ex parte
testimony adduced by Kennedy at the hearing, November 28, 1887.
From your said office decision Lowdell now appeals to this Department.

While the local officers issue, the contestant is required to give notice
of the contest. (Rule of Practice 60; Sec. 3, act of June 14, 1878, 20
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Stat., 113.) By failing to give notice under his first affidavit of contest
and by subsequently iiling a second affilavit and serving notice there-
under, Kennedy abandoned his first contest, and it was properly dis-
missed by the local officers for want of prosecution. Said first affidavit,
moreover, was filed about nine and one-half months after the entry.
As the statute gives the claimant an entire year after entry within
which to break the first five acres, an affidavit filed two months and a
half before the expiration of the year and charging a failure.to comply
with the law up to its date, is insufficient on its face to authorize econ-
test proceedings. It is held by Secretary Schurz in the case of Tripp
et al., v. Stewart, that such an affidavit confers no jurisdiction and that
proceedings thereunder are ¢“illegal and must be treated as a nullity.”
Tripp et al., ». Stewart (7 C. L. O., 39); Stewart ». Carr, (2 L. D., 249).

Kennedy having abandoned his first eontest by failing to serve notice
thereof and instituting a second, and said first contest being invalid on
its face, your office was correct in reversing the action of the local offi-
cers in dismissing the second contest becase initiated during the alleged
pendency of the first.

Lowdell in his appeal alleges among other things, that—

4th. Prior to the day of taking testimony (Nov. 28, 1887) a moiion was filed by
entryman to dismiss second contest, first contest being unacted upon and still pend-
ing.

5th. The attention of the register and receiver at Chadron was called to the matter
and the notice in the second contest was recalled.

6th. This prevented entryman from appearing at the time and place of taking the
testimony.

11th. The Commissioner erred in holding the entry for cancellation without per-
mitting entryman to offer his testimony, the notice being recalled by local office,
enfryman had no reason to believe the testimony would be taken.

In conclusion the appellant asks that the action of the local officers
in dismissing the second contest be sustained or that a hearing be or-
dered and an opportunity given him ¢ to defend his entry.”

The allegations numbered 4 and 5 are expressly admitted by Kennedy
in his answer to the appeal, and it appears that the letter of the local
officers recalling the notice of hearing and direeting proceedings to be
stopped, was mailed November 23, 1887, in ample time to have been
received by due course of mail before the day, November 28, 1887, ap-
pointed for taking testimony. Under these circumstances, Lowdell
was justified in assuming that the testimony would not be taken that
day and in not appearing with his witnesses, and this is evidently what
he means by claiming in allegation 6, to have been ¢ prevented” from
so appearing. '

I am of the opinion, that the prayer of Lowdell for a hearing should
be granted, and it is. directed that the local officers be instructed to
order such hearing to be had after due notice of the time and place
thereof to all parties in interest.

The decision of your office is modified accordingly.
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MINING CLAIM—ADVERSE PROCEEDINGS.
SOLITAIRE MINING AND MirLing Co. ». SIGAFUS.

During the pendency of adverse jproceedings, duly initiated and pending in the
courts, a motion to dismiss the application for patent will not be entertained by
the Land Department.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 7, 1890,

This record presents the appeal (by its attorney in fact) of the Solitaire
Mining and Milling Company, from your office decision of December 22,
1888, affirming the action of thelocal office in denying its motion to dis-
miss the application of James M. Sigafus for patent to the Homestake
Lode eclaim survey No. 621, White Oaks mining district, Las Cruces,
New Mexico.

The application of Sigafus for patent is dated May 23, 1887, and the
motion for its dismissal (dated August 2, 1888), appears to have been
refused at the local office on or about September 15, following.

The motion sets out that the said application for patent is ¢ not ver-
ified as required by section 2325, Revised Statutes of the United States ”
and that by said application ¢ it nowhere appears that said James
M. Sigafus is a citizen of the United States.”

In its appeal to your office it is by the said company
admitted . . . that suit is pending in the court having jurisdiction between the
adverse claimant corporation and the applicant berein involving the public mineral
lands of the United States set out in the protest and adverse claim of the adverse
claimant corporation herein.

As such adverse proceedings do not appear to have been settled the
case at bar comes within and is governed by the rule laid down in the
case of the Iron Silver Mihing Company ». The Mike and Starr Gold
and Silver Mining Company (6 L. D., 533) where the Department held
that a motion to dismiss an application for patent will not be enter-
tained prior to the disposition.of adverse proceedings duly initiated and
pending in the courts.

1t is, therefore, in the light of the authority just cited unnecessary
for me to pass upon the matters presented by this appeal.

The action of your office in denying the said motion is aecordingly
hereby affirmed.
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TIMBER LA}{D ENTRY—ADVERSE CLAIM.
KNEELAND ET AL. ». NORTON.

An entry under the act of June 3, 1878, is not permissible, if the land contains mining
improvements made and maintained by another in good faith. '

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 7, 1890.

. I have considered the case of J. H. Kneeland et «l. ». Sarah Norton
upon appeal of the latter from your office decision of February 15, 1889,
rejecting her application to purchase as timber land, under the act of
June 3, 1878 (20 Stat., 89), the E. i NE. £, Sec. 34, T. 15 N,, R. 9 E.,
M. D. M. Sacramento, California, land district.

It appears from the record that appellant filed her application Feb-
roary 28, 1888, and published notice of final proof to be made May 22,
1888,

On said last date John H. Kneeland and Levi D. Leeds appeared
and objected to entry being made by said Norton and asserted an ad-
verse claim to the land they having filed mineral application therefor -
March 15, 1888. They claim that said land is not valnable for its
timber. _

Evidence was thereupon introduced upon both sides and the local
officers decided against Norton and recommended the canecellation of
her entry and youroffice upon appeal affirmed their decision and held
her entry for cancellation.

It appears from the evidence that the land has no agricultural value
whatever and in regard to the value of the timber Mrs. Norton and her
husband and two other witnesses testify that there is $1,500 to $2,000
worth of it, while several witnesses who were examined on part of the
mineral claimant testify that after payment of the expenses of taking
it off there would remain a profit variously estimased ranging from
nothing at all to $250. ‘

It appears that but few of the trees originally growing upon the
land now remain and they are of an inferior character and that there
is not upon the whole tract a single tree which is suitable for sawing
into lumber. The so called timber upon the tract consists almost en-
tirely of second growth pine which has sprung up since the milling
timber was removed several years since, and the only purposes for
whiceh it is claimed the timber growth upon theland is valuable are for
cordwood and hop poles, and it further appears that a similar growth
upon lands in thatlocality which are snitable for agricultare is usually
burned by the farmers when clearing their land.

Upon the part of the mineral claimants it appears that they with
some thirty-four other persons located a mining claim upon this ground
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in 1871, and that said Kneeland and Leeds have since purchased the
interests of the others therein.

It appears from the testimony of E. O Wren, United States deputy
surveyor, that there are two tunnels running under the land in contro-
versy, one of which has its face or exterior opening upon the land in
controversy, made by the mineral claimants, with the intention of tap-
ping a gravel bed in the mountain for the purpose of mining the gold
which surface mining in the ravines indicated such gravel bed con-
tained.

After digging several hundred feetin one tunnel they were compelled
to abandon work on account of the hardness of the rock, and they then
ran another several hundred feet in length and succeeded in reaching
the gravel deposit, but further progress was then stopped by water
and quicksand. They however panned out some of the black sand
which ran down into the tunnel and found that it contained gold.

This eaving of the tunnel occurred in 1878, and since that time only
the assessment work or a little more has been done each year, but min-
eral claimants have kept the tunnels timbered and have done some
other work each year but have not been able to prosecute the work
vigorously for want of funds.

The said act of June 3, 1878, provides among other things that the
person desiring to make entry under the act shall furnish satisfactory
evidence thatthe land is unoccupied and * without improvements, other
than those excepted, either mining or agricultural.”

In the case at bar it clearly appears that the tunnels dug by the
mineral claimants are upon the land in question and that Mrs. Norton
knew it before she made her application to enter.

Tt is also said in the circular of June 3, 1878 (6 L. D., 114) that lands
which may be entered under said act *“must be unoffered, unreserved,
unappropriated and uninhabited, and without improvements,” except
such as were made by or belong to the applicant.

In Hughes v. Tipton (2 L. D., 334), it is said ¢ the existence of a valid
settlement or improvement is therefore fatal to the timber claim not-
withstanding the land may be non-agricultural.” See also Spithill ».
Gowen (2 L. D., 631).

I am of the opinion that the mining improvements which appear to
have been made and maintained in good faith, were of such character
as to prevent entry under the said act of June 3, 1878,

Your said decision is accordingly affirmed.
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- PRACTICE—NOTICE—PROOF OF SERVICE.
HAUSEN v, UELAND.

If the fact of service is admitted, or not denied, and the service is legal and duly ma,de,'
the manner in which proof of such service is made is not material.

The defendant by appearing and proeuring an order of continuance waives any defect
in the service of notice, or proof thereof.

First Assistant Seéretary Chandler to the Commissioner of the General
Land Office, March 8, 1890,

March 2, 1884, Martin A. Ueland made homestead entry, No. 14,384,
on the W.  of the NB. 1 and E. 4 of NW. £, Sec. 6, T. 14¢ N., R. 58 W,
Fargo district, Dakota. '

On March 16, 1886 (over two years after said entry), Jorgan Hausen
filed an affidavit of contest against said entry, alleging therein that
Ueland had “whoily abandoned said tract,” had changed his resi-
dence therefrom, and had not settled upon and cultivated the land as
required by law. Notice of contest was issued March 18, 1886, reciting
that ¢ complaint had been entered at the local office against Ueland
for abandoning his said entry,” and summoning him to appear at said
office, May 7, 1886, ““and respond and furnish testimony concerning
said alleged abandonment.” TUeland appeared upon the day named in
said notice and filed an affidavit, setting forth the absence of material
witnesses and what he expected to prove by them, and asked a continu-
ance for sixty daysof the ‘hearing of the said matter of coutest under
the said notice.” The hearing was thereupon continued until June 8§,
1886, when Ueland, by his attorney, appeared specially and moved the
dismissal of the contest, because (1) there was no evidence of a legal,
personal service by affidavit of the party serving said notice, as required
by the Rule of Practice governing such cases, and (2) there was a va-
riance between the affidavit of contest and the notice. This motion
having been overruled, Ueland then moved that, because of the alleged
variance between the affidavit of contest and the notice, * the testi-
mony be confined strictly” to the charge of abandonment set forth in
the notice. This motion was granted by the local officers and the
hearing was then proceeded with. The contestant examined a number
of witnesses, who were cross-examined by the attorney for Ueland, and
at the conclusion of the examination (direet and eross) of said witnesses,
Ueland declined to submit any testimony, relying upon his motion to
" dismiss the contest above set forth. On the testimonyadduced, the local
officers held, August 19, 1886, that the said entry should be canceled.
Ueland having appealed, your office, by decision of September 11, 1888,
concurred in the finding of the local officers, and from said office decis-
ion he now appeals to this Department. .

In his appeal, Ueland does not dispute the correctness of the finding
of your office and the local officers on the evidence taken at the hearing,
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namely, that he had abandoned the land, and, on an examination of
said evidence, I find that it fully sustains said coneclusion.

His assignments of error are based entirely on the denial of his mo-
tion.to dismiss. It appears from the return endorsed on the original
notice, that it was duly served by the sheriff of Griggs county, Dakota,
by reading the same and delivering a true copy thereof to Ueland, If
this return made by the sheriff was true, the service was in strict ac-
cordance with the rules of practice, preseribing the mode of such ser-
vice. (Rules 9 and 10). It isnot denied by Ueland thathe was in fact
thus served and his motion was on the ground, not that he had not
been legally served, but that there was * no evidence of service by affi-
davit of the party serving, as required by the Rules of Practice.” Ruile
of Practice 15, which provides how proof of personal service shall be
made, was intended to apply to, and can only be invoked in cases
where the fact of service is denied. Where the fact of serviee is ad-
mitted or not denied, and the service was legal and duly made, the
mode of proof of it is immaterial. (Allen ». Leet, 6 L. D., 669). More-
over, by appearing and procuring & continuance, he waived, as held by
your office any defect which might have existed in the service of notice
or proof thereof. While jurisdiction of the subject matter is given by
law, and, hence, can not be acquired by waiver or consent of parties,
jurisdietion of the person may be and frequently is so acquired. (Free-
man on Judgments, 2 Ed., Secs. 119, 120.)

The alleged variance between the affidavit and notice of contest, if
material, was cured by the granting of Ueland’s motion to ¢ confine the
testimony strictly to the charge of abandonment, set forth in the
notice.”

The decision of your office is affirmed.

JHOMESTEAD ENTRYZALIENATION--CONTEST.
CRAWFORD v. FURGUSON.

The sale of an undivided half interest of the land covered by a homestead entry, prior
to final proof, renders the homesteader incompetentto perfeet his entry, and the
defeet cannot be cured by a reconveyance in the presence of an intervening con-
test charging said ineompetency.

First Assistant Secretary Chandler to the Commissioner of the Genera]
Land Office, March T, 1890,

On May 11, 1880, Richard N. Furguson made homestead entry for the
SE. % of Sec. 8, T. 29 8. R. 27 E,, Visalia, California.

In 1884 he sold and eonveyed by warranty deed to Charles B. Cough-
ran one half interest in said land, and said deed was placed of reecord.

On November 11, 1885, Furguson gave notice of his intention to make
final proof and on December 21, 1885, appeared with his witnesses be-
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fore the judge of the supreme court of Kern county, California, and
made final proof including final affidavit in which he swore

that no part of said land has been alienated except as provided in section 2288 of the -
Revised Statutes, but that Y am the owner of an undivided one-half of the land as an
actual settler. . .

After the final proof was taken and the final affidavit made, the con-
testant served claimant with notice of contest, charging abandonment
and that the said Furguson
has sold and conveyed the undivided one-half of said tract to one Coughran by war-
ranty deed, and that said conveyance was not made for chureh, cemetery, or school
purposes, or for the right of way of a railroad, but for the purpose of absolutely con-
veying and transferring the undivided half of said land,
whereupon Furgason withdrew his final proof, and Coughran recon-
veyed said interest to Furguson. :

A hearing was had upon said contest and from the testimony sub-
mitted thereon the local officers held that the contest should be dis-
missed, which ruling was affirmed by your office by letter of September
17, 1888, from which the contestant appealed.

The material question presented by this appeal is whether the sale of
an undivided interess in a homestead claim prior to final proof will for-
feit the right of the claimant, although the proof was withdrawn and
the land was reconveyed to the claimant, but after the filing of a con-
test charging claimant with having alienated part of said homestead
claim.

It has been held that a mere contract made prior to final proof, to
convey a homestead claim in whole or in part, after making final proof,
will not per se invalidate the claim but is only a presumption of bad
faith which may be rebutted by proof. Matthiessen and Ward ». Will-
jams (6 L. D., 95); Guyton ». Prince (2 L. D., 143); Foster ». Breen
(Ib., 232).

The homestead claimant in submitting final proof must make affi-
" davit ¢ that no part of said land has been alienated except as provided
in See. 2288 See Section 2291, R. 8. Your office found from the tes-
timony that it is clearly shown ¢ that before making said conveyance,
both parties consulted a real estate agent and notary public in whom
théy had confidence as to his knowledge in such matters, and they
were advised by him that such conveyance could be made without vio-
lating the law.” But if the claimant was ignorant of the requirements
of the law at the date of the conveyance, he must have known what
was required by the homestead law at the time he made the final affi-
davit, because said affidavit required him to swear that he was the
ttsole bona fide owner,” etc., and in making said affidavit he struck out
the words ‘““sole bona fide” and inserted in lieu thereof the words “of
an undivided one half” Whatever right the claimant might have had
to cure this defect by having a reconveyance made prior to final proof
and final affidavit, I am satisfied that the conveyance of part of the
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claim prior to final proof, aud the attempt of the claimant to make final
proof with such title outstanding, was such a violation of the home-
stead law as would defeat the entry, if contested, and that the right of
the contestant could not be defeated by the reconveyance of the out-
standing interest to elaimant.

The same principle applies where the homestead claimant fails to
commence aclual residence within the time prescribed by the rules. In
such cases, a subsequent compliance with the law will cure the default,
but, if the rights of a contestant have attached before the defaunlt is
cured, the entry will be canceled. Redding ». Riley, 9 L. D., 523. So
where the preliminary affidavit was made before the clerk of a court,
without the requisite residence on the land, the default may be cured
by making settlement and residence afterwards; but the intervention
of a contestant will defeat all rights under the entry, if filed before the
default is cured. O’Connell ». Rankin (7 L. D., 245); Brassfield v.
Eshom (8 L. D., 1),

The question is not, whether the dlsquallﬁcatlon or failure to comply
with the law will defed,t the entry, but whether it can be relieved
against in the face of a contest. If the contestant could be deprived of
the fruits of his contest, in a case like this; there could hardly arise a
case in which he could be successful.

- It is true that Furguson had nothing to convey, but he had done all
he could to alienate a part of his homestead, and said entry with such
outstanding conveyance might have passed to patent but for the con-
test of Crawford. His entry should therefore be canceled, and Craw-
ford should be allowed the preference right of entry for thirty days.

The decision of your office is reversed.

HOMESTEAD ENTRY—RESIDENCE—SETTLEMENT.
MCDONALD ». JARAMILLA.

Residence maintained on public land as the employé of another, who asserts a pos-
sessory claim fo such land, confers no right under the homestead law,

In the absence of an actual settlement, the ownership of improvements on public
land, or use of such land for ranch purposes, does not confer any rights under the
settlement laws, nor withdraw the land from entry by another.

A homestead settler may receive credit for residence on land while it was covered by
a prior donation entry, under which no right was ever asserted, and which was
subsequently eanceled.

Fwst Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 7, 1890.

The land involved in this case is the SW. £ of SE. £, N, § of SW. %
and SE. % of 8W. £, See. 5, T. 22, N,, R. 31 E., Santa Fe district, New
"~ Mexico.

February 19, 1885, Orescencio Jaramilla made homestead entry of this
land, and, April 15, of that year, the homestead application of James
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MeDonald therefor was rejected by the local officers becaunse of the
prior appropriation thereof by the entry of Jaramilla. Thereupon,
McDonald filed an affdavit setting forth, among other things, that
Jaramillé’s claim is fraudulent and illegal in its inception, and asking
that final proof on homestead of Jaramilla be suspended, and a rea-
sonable time be allowed him to present properly corroborated affidavits
as to such charges. Jaramilla having, July 15, 1885, submitted final
proof and the same having been, together with M¢Donald’s charges,
transmitted by the local officers to your office, a hearing was ordered,
which was held October 15, 1885.

In September, 1879, it appears from the testimony at the hearing,
one Thomas O. Boggs, a sheep-raiser, fenced a tract of public land
embracing that involved herein. e also built upon the land in dis-
pute a small dwelling and corral,and having hired Jaramilla as aherder,
moved him and his effects into said house. Jaramilla, as an employe
of Boggs, ocoupied the house until December 5, 1880, when, having
been discharged as such employe, he left the place with his family, but,
having been re-employed by Boggs, returned thereto Februnary 1, 1881,
and remained there in the employ of Boggs until about August, 1881,
At the latter date, Boggs sold the improvements on the tract to James
MeDonald, who was also a sheep-raiser and - retained Jaramilla in the
place as herder. In December, 1883, MecDonald discharged Jaramilla,
but the latter continued to occupy the place as his home (and cultivated
a part of it) and was so occupying it at the date of his entry and of
his proof. Jaramilla built some additions to the dwelling, and built a
chicken house, but most of the improvement on the place, consisting
of the dwelling, well with pump, and fencing, were put there by Boggs
and McDonald. A donation entry embracing the land had been made
in the name of Crescencio Jaramilla, October 14, 1880, and canceled by
relinquishment, October 21, 1884. Jaramilla denied under oath having
either made or relinquished said entry, and claims that his name was
ased without his knowledge or consent by Boggs or McDonald, or both
of them. They testify they had nothing to do either with said entry or
its relinquishment. o

On the evidence taken at the hearing, the receiver recommended the
cancellation of Jaramilla’s homestead entry, but the register held, as
stated in your office decision— .
that, inasmuch as the land in question becawe subject to entry on the cancellation
of the donation entry, and as Jaramilla was legally qualified to make homestead
entry, and was the first legal applicant for the land, his entry should be allowed fo

stand, and his settlement should date from February 1, 1881, as his residence had
been continuous since that date.

Your office, by decision of July 12, 1888, held that as at the date of
the cancellation of the donation entry, October 21, 1884, Jaramilla’s
occupancy of the land as an employe had ceased for nearly a year, his -
right as a homestead settler should begin from that time, and there-
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fore rejected his proof theretofore made (July 15, 1883), but directed
that he be allowed to make new proof, based upon settlement as of
October 21, 1884.

From this decision of your office McDonald appeals.

There is no pretense that MeDonald had ever made homestead settle-
ment on the land, and the fact that he had bought and made improve-
ments thereon and had used it as a ranch neither gave him rights as a
settler nor withdrew the land from entry by another. (Willis ». Parker,
8 L. D., 623). From the time of the cancellation of the donation entry,
October 21, 1884, the land was, as held by your office, restored to the
public domain and was subject to the homestead entry of Jaramilla,
(a qualified entryman), February 19, 1885,

The question in this case is—from what time shonld Jaramilla be
allowed to claim homestead settlement? The doctrine referred to by
counsel for appellant, that a tenant is estopped from disputing the title
of his Jandlord so long as he holds possession under such landlord, has
no application to this case; but Jaramilla cannot elaim to have been a
homestead settler so long as he held the land as employe of Boggs and
MecDonald, respectively. His proof made July 15, 1883, being based
upon such holding, was properly rejected. He ceased to hold as em-
ploye, however, from the time of his discharge by MeDonald in Decem-
ber, 1883, and from that time on held in his own right, and, as he
claims, with the intent to secure the land under the homestead law.
Did the existence of record of the donation entry prevent his settle-
ment right from relating after the cancellation of such entry to the
actual date when he became a homestead settler? The general rule is»
that while an entry stands uncanceled upon the record, settlers upon
the land covered thereby acquire no rights as against the record entry-
man or the United States. (Geer v. Farrington, 4 L. D., 410), and
the reason of this rule undoubtedly lies in the fact, that it is unwise and illegal to
allow one party to initiate settlement rights to a tract of land while the same is in
the possession or under the control of another . . , .; for to allow a claim to be
initiated under such cireumstances would be  to invite forcible invasion of the prem-
ises of another, in order to eonfer the gratnitous right of preference of purchase on
the invaders.” (Atherton v. Fowler, 96 U. 8., 513; E. S. Newman, 8 L. D., 450, and
cases there cited).

The donation entry in this case being in the name of Jaramilla, and
there being no other person of the same name shown to ‘exist or claim-
ing the land, was, it may be assumed, either the entry of Jaramilla, or,
as he claims, an entry frandulently made in his name. Even if it was
an entry actually made by another person of the same name, such other
person was never in possession of the land and never asserted or claimed.
any rights under the entry. In any of these cases, the rule forbidding
the acquisition of settlement rights on lands covered, by another entry
of record, does not apply, and the reason not existing, the rule itself
ceases. In the case of Adam 8. Harris (8 L. D., 45), there being no in-
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tervening adverse claim, a homestead entryman was allowed eredit for
a period of residence preceding his entry and while he held the land
under a timber-culture entry ; and, in the case of Owen D. Downey, (6
L. D. 123), a desert land entry on land embraced in an abandoned tim-
ber-culture entry of record, upon the cancellation of the latter, in the
absence of an intervening adverse claim, was allowed to take effect
from the day it was actually made. In consonance with the principles
applicable to such cases, as dedneed from departmental and supreme
court decisions, I am of the opinion, that, as no other right intervened
prior to Jaramilla’s homestead entry, he should be permitted to claim
settlement from the time (December 1883,) when he ceased to hold the
land as an employe and commenced holding it in his own right and re-
siding upon it as a homestead settler, and not from the date of the can-
cellation of the donation entry (October 21, 1884), as held by your office;
and you are directed to allow him to make new proof in accordance
with this view. On making such proof, he will be required to show
full compliance with the law in good faith as to improvements, as well
as to the other essentials to the acquisition of title under the homestead
law. The title to the improvements on the land put there by Boggs and
MecDonald is not passed upon herein ; if they own these improvements,
their remedy would seem to be in the courts.

It is claimed by McDonald that the NW. ; of SW. 1 of Sec. 5, T. 2
N., R. 31 E., was not embraced in Jaramilla’s homestead entry as origi-
nally made, and that said land was therefore subject to his (MeDon-
ald’s) application. Jaramilla, however, files an affidavit that said land
was embraced in his eutry when made, and that a line was subsequently
—by some one without his knowledge or authority —drawn through the
numbers in his entry papers embracing said forty acre tract, and an
inspection of said papers is corroborative of this affidavit.

The deeision of your office is modified as above indicated.

\ Y
HOMESTEAD—-PRE-EMPTION—ESTOPPEL.
WEAVER ». EADS.

A homesteader who has applied for the right to relinquish his entry and take another
tract, on the ground of mistake in said entry, is estopped from setting up any
right thereunder, as against one who subsequently establishes a residence upon
the land embraced in said entry, and files declaratory statement therefor with
full knowledge of the facts.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 7, 1890.

I have considered the case of John Weaver v. Adelaide Bads on ap-
peal of the former from your office decision of October 30, 1888, refus-
ing to order a re-hearing of his protest against the final proof of said
Eads offered in sapport of her pre-emption declaratory statement for
SW. %, Sce. 29, T. 18 8., R. 49 W., Lamar, Colorado, land district.
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It appears from the record thab on QOctober 29, 1887, Mrs, -Adelaide
Eads filed her declaratory statement for the land in controversy, al-
leging settlement Aungust 9, 1887,

The ground of the controversy appears to be as follows:

On August 15, 1887, Weaver made homestead entry for the said land,
but before Mrs. Hads filed her declaratory statement he made applica-
tion for the cancellation of his entry without prejudice to his right to
make entry for the SE. % of the same section, upon the ground that
throngh the mistake of the person who located him, he had filed on the
land settled upon by another party and not the land which he had in-
tended to enter. This application was pending before the local office
when Mrs. Eads appeared to file her declaratory statement, and it ap-
pears that the matter of Weaver’s entry, was discussed between the
local officers and Mrs. Eads and they informed her that Weaver had
made application to relinquish his entry and enter other land upon the
ground that he had not intended to enter the land upon which she had
settled and that it would be perfectly safe for her to put her filing
thereon; aud the loeal officers say in their letter of J uly 25, 1888, that
had it not been for the fact of such application and relinguishment they
would have ordered a hearing to determine the conflicting rights of
said parties.

On March 14, 1888, your office denied Weaver’s application to amend
his entry, for the reason that his proof did not sufficiently show that a
mistake of description had been made in the land entered by him ; and
upon the further ground that it did not appear that Eads had fully com-
plied with the law. and could in consequence by reason of her prior set-
tlement debar Weaver from completing title.

On June 15, 1888, Mrs. Eads made final proof and Weaver appeared
and protested submitting his own testimony and that of two other wit-
nesses to the effect that although Mrs. Eads had caused the lumber for
the erection of her house to be hauled on August 9th, the day of her
alleged settlement she had not slept therein until about August 30, and
tending to show that her residence was not continuous upon the land
antil about November 1, 1887,

Weaver also alleged that his right to said land was prior and superior
to that of Bads by reason of his entry dated ‘August 15, 1887,

Upon the evidence taken at final proof hearing the local officers found
that Eads had fully complied with the law and dismissed the protest.

Subsequently Weaver transmitted the affidavits of four persons to
the effect that Mrs. Eads had not in fact maintained a continuous resi-
dence upon the land until about the first of N ovember, 1887, and in his
appeal filed Aungust 25, 1888, he asked also for a new hearing upon the
ground of newly discovered evidence which it had been impossible to
obtain upon the former trial said new evidence bein g the testimony of
the four persons as set forth in the affidavits mentioned above,

It appears from the record that no question is made as to the suffi-
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"eiency of the improvements made by Mrs. Eads or to the continuity of
her residence for the six months next preceding her final proof.

It is only claimed by the appellant that Mrs. Eads did not make set-
tlement upon the land until the 27th day of September, 1887, when the
house which had been erected by mistake upon adjoining land was re-
moved to the Jand in controversy and that she did not establish resi-
dence thereon until about November 1, 1887, and that his rights are
therefore superior under his entry of August 15, 1887 .

‘Without going into all the propositions of appeliant it will be sufficient
to say that claimant, Mrs. Bads, filed her declaratory statement for said
land and established actual residence thereon after appellant had filed
2 statement under oath that his entry for said land was made through

" mistake and after he had relinquished the same to the government or
applied to do so, and that this fact was fully known to the claimant
Eads when she filed thereon.

These facts alone are sufficient to estop the appellant from now set-
ting up any claim to said land adverse to hers, and as the residenceand
cultivation seem to have been sufficient, your said decision dismissing
protest, refusing a re-hearing thereon and allowing the proof made by
Mrs. Bads is affirmed.

*

RAILROAD GRANT-SETTLEMENT CL AIM—RES JUDICATA.

CENTRAL PacrFic R. R. Co. ET AL. ». REES.

The local office has authority to order a hearing to determine the right of a home-
stead applicant as against a railroad grant.

The adjudication of an applicant’s claim for a tract of land under one law, is no har
to a subsequent application by the same party, claiming under another law, and -
upon a different state of facts. . ‘

Lands claimed, oceupied, and improved by pre-emption settlers at the date of the
grant, withdrawal, and definite location, are excepted from the operation of the
grant.

Secretary Noble to the Commissioner of the General Land Office, Maveh 4,
1890. ' ‘

T have considered the case of the Central Pacific Railroad Company
». Thomas Rees, as preseuted by the appeal of the company and the
Bank of Nevada, claiming as successor in interest, from the decision of
your office, dated June 14, 1888, holding for cancellation thelist of said
company made on Uctober 20, 1884, so far as it covered the NE. % of
Sec. 7, T. 2 8., R. 2 W., M. D. M., San Franeisco, California. .

The company claimed the land under the grant by the act of Congress,
approved July 1, 1862 (12 Stat., 489), and the enlarging act of Congress,
approved July 2, 1864 (13 Stat., 356), the withdrawal on map of general
route having been ordered by your office on December 23, 1864, which
avas received at the local land office on January 31, 1865. The right of
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the road to the granted lands in said section is held to have attached
on January 21, 1870. Township plat was filed J uly 8, 1878.

Rees offered to file his pre-emption declaratory statement for said land
on October 7, 1883, claiming that the land was execepted from said grant,
because it was within the claimed limits of eertain Mexican grants ab
the date of the grant. The filing of Rees was rejected by the local office,
and their decision was affirmed by your office, whose decision was sub-
sequently affirmed by the Department on the appeal of said Rees. (5
L. D., 62). Thereupon, Rees, by his attorney, filed in your office an ap-
plication to be allowed to make homestead entry of said land, claiming
that it had been resided upou and occupied by bona fide settlers since
1860, and requested that a hearing be ordered. The application was
duly corroborated by affidavits and documentary evidence. On Feb-
ruary 1, 1887, your office returned said application, and accompanying
papers, to said attorney and advised him that, in order to secure con-
sideration of his claim, Mr. Rees must file in the local land office his ap-
plication to enter said land, and, if the same were rejected, he could
appeal.

On February 14, 1887, the local officers issued a summons to the land
agent of said company, requiring him to appear before the local land
officers on April 1, 1887, and contest the right of said Rees to make
homestead entry of said tract. Said agent accepted service witnout gb-
jection, on February 25th, same year, and by agreement of counsel the
hearing was continued, and the testimony was taken on April 18, 1887.
The attorney for said company filed a motion to dismiss said hearing,
because the local officers had no authority to order the same. The local
officers overrnled the motion, and found that the land was excepted
from the grant for the benefit of said company. .

On appeal, your office affirmed the action of the local office, for the
reason that the ecompany had appeared and consented to o continuance
without objection, and because the testimony shows that the land was
“ occupied at date of withdrawal (January 31, 1865), and definite loca-
tion (January 21, 1870), by pre-emption settlers.” Your office, there-
fore, held for cancellation * the selection of the tract” by said company,
and directed the local officers to advise Mr. Rees that he would be per-
mitted to make homestead entry of said land, in case said decision of
your office should become final.

It is to be observed that Rees filed on April 18, 1887, his formal ap-
plication to enter said land under the homestead law, and, hence, there
Wwas no error in overruling said motion to dismiss.

The appellant insists that the question of the right of Rees to enter
said land is ¢ res judicata” by the final deeision of this Department.
This contention can not be maintained. Rees is not claiming that the
land was excepted from said grant, by reason of its status at the date
of the grant, as he did in the case already decided. Nor is Rees claim-
ing under the pre-emption law, but he seeks to enter the land under the
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homestead law, claiming that the land was excepted from the grant by
reason of the settlement claims of pre emptors made in good faith. In
such a case the doctrine of res judicata does not apply. Starkweather
». Atehison, Topeka and Santa Fe R. R. Co. (6 C. L. 0., 19); Sohn v.
Texas & Pacific Ry. Co. (3 L. D., 122); S6. Paul, Minneapolis and
Manitoba Ry. Co. ». Northern Pacific R. R. Co. (4 L. D.,428); Southern
Pacific R. R. Co. v. Burlingame (5 L. D., 415) ; Blodgett v. Central Pa-
cific R. R. Co. (6 L. D., 309); Malone v. Union Pacific Ry. Co. (7 L. |
D., 13).

The further objection alleged by appellant, namely, the holding that
gaid land was within the claim and occupancy of qualified pre-emptors
at date of attachment of the railroad right,” can not prevail.

The record shows that the company was duly summoned to attend at
said hearing, ¢to show cause, if any there be, why the said Thomas
Rees should not be allowed to make homestead entry for said land, he
having filed due notice of his intention so to do.” At the hearing Rees
offered testimony in support of his right to enter said land.

The first witness, J. M. Proctor testified, among other things, that he
had known said land “since 18587; that, at that time, the land was
occupied by James I. Randall, who sold his interest ¢ to Mr. Jackson,
Mr. Dias, and others,” who afterwards occupied the land. To the ques-
tion, “ Did they claim it as pre-emptors,” witness answered: 1 pre-
same so,” and to the question, ¢ Were they qualified pre-emptors, as
far as you know %” witness replied, “I do not know.” The witness
further stated that Randall, Dias and Jackson occupied and used said
1and continuously for agriculture and grazing, from 1858 up to the time
when said Rees settled upon it; that the improvements thereon consist
of a small house and barn, fencing, fruit trees; that all of said parties
claimed said land “ under the public land laws,” and that the value of
the improvements at the time of hearing was $2500.

The second witness, C. C. Calvert, testified that he had known said
land since May 24, 1855; that it was occupied shortly after witness
knew it by James I. Randall, and afterward by said Jackson and Dias,
who used the same “as a stock range and for farming ;7 that Randall’s
improvements on said land consisted of “a good house,” a barn and
some fencing ; that Randall sold his improvements and interest to Jack-
son and Dias, who occupied and claimed the land under the public land
laws up to the time when said Rees settled thereon; that witness lived
within a half 2 mile of said laund, for ten years, ¢ from 1855 to October
1, 1864,” and has resided there ever since, except during one year, and:
has known the land in controversy during all that time..

The next witness, Duncan Cameron, testified that he has known the
land in question for thirty-three or thirty-four years, and that for thirty-
three years said land has been *¢ used and occupied by parties claiming
it as government land.” In answer to the question, *So far as you
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know was he (Randall) a qualified Pre-emptor?” witness said: ¢ Yes,
sir. I knew him well. - He lived right opposite my stable. I boarded
with him a year or more. He was an American.” Witness further tes-
tified, that, after Randall, the land was occupied by Manuel Dias, until
settled upon by Mr. Rees, who has improvements thereon to the value
of $2000.
In addition to the foregoing, Rees offered in evidence “ the affidavits,
. Papers and original deed heretofore filed herein by said Rees on the
. 14th of February, 1887;” also, the summons, with due acknowldgement
of service thereon by said company. The railroad company offered
no testimony, and the case was closed. The affidavits above referred
to tended to corroborate the statements made by witnesses in behalf
of the claimant. ‘

Rees swears that his improvements are worth $2500 ; that he has
been occupying and residing upon said land for the past five years.
Another affiant, W. J. Field, swears that he has known said land since
1860, and at that time it was occupied by James I, Randall, who had
the larger part thereof enclosed by a fence, down to the year 1866,
when he sold the same to Frank Jackson and others ; that from 1866 to
1880 the land was occupied and claimed by said Jackson and Manuel
V. Dias as pre-emption elaimants, who improved said land, and had
the larger part under fence ; that said Dias had a dwelling house on
8aid land, and resided thereon with his family from the latter part of
1865 to the year 1880, claiming said land as a pre-emptor, and that duar-
ing all that time said Dias “ was a duly qualified pre-emptor;” that
sinee January 1881, said land has been occupied by Thomas Rees and
family as a home. The affidavit of Field is corroborated by the joint
affidavit of Dias and Jackson, and also four others.

The deed shows that Randall sold his interest in February 1866 to
said Jackson, Antonio Pedro and Manuel V. Dias.

The local officers found, ¢ that the land in contest was continuously
occupied, claimed and cultivated by pre-emption claimants, under the
laws of the United States, from 1863 or earlier down to 1880, and that
the said Thomas Rees went into possessionin the month of January, 1881,
and has lived on said land ever since, and that the said land contained
valuable improvements, consisting of a dwelling house, barn, fencing,
ete., and that-the said land did not inure to the railroad company.”

Your office, on appeal, found that the land had “ been occupied at
date of withdrawal (January 31, 1865,) and definite location (January
21, 1870,) by pre-emption settlers,” and affirmed the action of the local
officers.

In my judgment, the evidence sustains the findings of the local offi-
cers and your office, and shows that at the date of said withdrawal and
Said definite location, there was such a *lawful claim” to said land as
served to except it from the grant to said company,
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The fourth section of the amendatory act of Congress, approved July
2, 1864 (13 Stat., 356), provides, inter alia, that “any lands granted by
this act, or the act to which this is an amendment, shall not defeat
or impair any pre emption, homestead, swamp land, or other lawful
claim,” ete.

Such claim being found to exist at the date when the company’s right
attached, excepts the land from the grant, and it is of no concern to the
company what becomes of the land, since it was excepted from its grant.
Kansas Pae. R. R. Co. ». Dunmeyer (113 U. 8., 629).

It surely was not the intention of Congress that lands occupied and
claimed under the land laws, and upon which valuable improvements
had been made, for a home by the pre-emption claimant, long prior to
the date of the grant, and during the time when the withdrawal for the
benefit of the company was made, and its map of definite location filed,
as well as subsequently thereto, should be given to the company. Such
lands seem to be excepted from the grant by the express terms thereof.

The decision of your office must be and it is hereby affirmed.

SWAMP GRANT—INDIAN LANDS.

CALLANAN ET AL. ». CHICAGO MILWAUEKEE ST. PAUL RY. Co.

The grant of swamp lands to the State of Iowa is a grant in presenti, and the fee of
all swamp and overflowed land within her borders at the date of the act passed
to the State subject to the right of Indian oecupancy, and such right being ex-
tinguished the right of possession attached to the fee eo instanti, and without fur-
ther grant.

Secretary Noble to the Commissioner of the General Land Office, March 4,
1890,

/Ihave considered the appeal of Callanan, Savery, eéf al. from your
office decision of July 15, 1887, holding for rejection the claim of the
State of Iowa and its assiguees for the SE. 1, SE. 1, Seec. 25, T. 99 N,,
R. 23 W,, in Winnebago county, Iowa.

On June 16, 1886, Knudt Johnson filed in the land office at Des
Moines, Iowa, an affidavit, duly corroborated, alleging that the land
above described is now and was on the 28th day of September, 1850,
swamp in character and unfit for cultivation, without artificial drainage
or embankment.

The land in controversy is also claimed by the Chicago, Milwankee
and St. Paul Railway Co., as successors of the MeGregor Western Rail--
road Co., under act of Congress of May 12, 1864, it being within the
limits of said grant.

The interest of Callanan and Savery in said land does not clearly ap-
pear, but it is stated that they are grantees or suceessors of the Amer-

t
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ican Emigrant Co., and I infer are grantors of said Johnson, or that
their interests are identical with his, and that in fact the whole contro-
versy is between the said Johnson and the said Chicago, Milwaukee
~and St. Paul Railway Company.

Upon the filing of Johnson’s affidavit as aforesaid, your office, by let-
ter ¢“ K7 of June 26, 1886, ordered that notice be given the State of
Towa, and Winnebago county, as well as the other parties named above,
and that a hearing be.had to determine the character of the land. '

Hearing was duly had, and upon the evidence the register and re-
ceiver decided that said land was swamp in character, TFrom this part
of the decision there wasno appeal taken, and it will be considered as
finally determined by their said decision. But they also decided that
said land did not inure to the State under the act of September 28,

* 1850, because the Indian title to said land was not extinguished at the
date of the passage of said act.

This part of the decision of the loeal officers being appealed from,
your office by letter < K ” of July 15, 1887, affirmed the same and held
the claim of the State and its grantees for rejection.

Upon appeal of Callanan, Savery and Johnson, from your sald de-
eision, to this Department, they claim, in substance,—

Ist. That in September, 1850, the Indlans had no title or claim what-
ever to the land in controversy. :

2nd. That if they had any claim at ali, it was only a possessory right
and that the government had at the date of the passage of this act full
" power to transfer the fee of said land subject only to the right of occu-
pancy by the Indians, and the Indian occupancy being extinguished in
1853, the right of possession attached eo instanti to the fee, and the full
title and right of possession then became vested in the grantee of the
United States, ¢. e., the State of Iowa under whom appellants elaim.

No appearance is made by the Chicago, Milwankee and St. Panl
Railway Co.

‘Whatever title or right appellants may have in said land is derived
under and by virtne of the act of September 28, 1850, (9 "Stat., 519)
which granted the swamp and overflowed lands within their borders
* to the States respectively, to enable them to construct the necessary
levees and drains to reclaim such lands.

It is provided in section 1, of the said act,—

That to enable the State of Arkansas fo construct the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands, made unfit thereby for cultivation, which shall remain nunsold a4
the passage of this act, shall be, and the same are hereby, granted to said State.

Section 4, provides, that—

The provisions of this act be extended and their benefits conferred upon, each of
the other States of the Union in which such swamp and overﬁowed lands, known as
designated as aforesaid, may be situated.
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Tt is said in Public Domain 1883, Chapter 12, that the reasons assigned
for this donation to the several States were:

1st. The alleged worthless character of the premises in their natural condition,
and the inexpediency of attempting to reclaim them by direct national interposition.

2nd. The great sanitary improvement to be derived from the reclamation of exten-
Sive districts notoriously malarial, and the probable occupancy and cultivation that
would follow.

3rd. The enhancement in value, and readier sale of adjoining government property

It is true that at the date of the grant the land in controversy and
perhaps nearly half of the other land in lowa was occupied by the
Sioux and other Indian tribes, and had been so occupied from time
immemorial, and it is true that they had not at that date ceded to the
United States the lands in Towa occupied by them. It is alsotrue that
by the treaty of August 19, 1825 (7 Stat., 272) which was made with
the Indian tribes occupying several of the western States, the bound-
aries of these tribes were fixed as between themselves; and in said
treaty it was provided that the boundary between the lands of the Sioux
on the north and the Sae and Fox tribes on the south, should be a line
drawn from the mouth of the Upper Iowa River where it enters the
Mississippi, thence up said Towa to its left fork, up the fork to its source,
thence in a direct line to the second or upper fork of the Des Moines
river, thence in a direet line to the lower fork of the Calumet (now Big
Sioux River), thence down that river to its junction with the Missouri.

If the Indian right or title was of such a character as to except the
land from the terms of the act of 1850, then the position taken by your
predecessor in the decision appealed from is ecorrect and not otherwise.

The said act grants all the unsold swamp lands, the only reservation
from its operation then being swamp and overflowed lands which had
been sold prior to its passage.

T do not think that the land in controversy can be said to have been.
sold to the Sioux Indians by the treaty of August 19, 1825.

It has been uniformly held both by this Department and the supreme
court of the United States that the act of September 28, 1850, was a grant
in presenti. Beecher ». Weatherby (5 Otto 517) ; State of California
(1 L.D., 312); State of California (2 L D., 644) ; W. H. Cushing, et al.
. Mlchlgan (4 L. D., 415),

In Beecher ». Weatherby, supra, it was claimed that the Indian title
to the land, at the time of the admissien of the State into the Union,
with a graunt of tie sixteenth section of each township for educational
purposes, prevented the State from acquiring title to the land in con-
troversy, and much of the reasoning of the court therein is applicable
to the caseat bar. The learned judge in announcing the opinion of the
court therein, said—

The right which the Indians held was only that of occupancy. The fee was in the

United States subject to that right, and could be transferred by them whenever they
chose, The grantees, it is true, would take only the naked fee, and could not dis-
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’

turb the ocenpancy of the Indians ; that occupancy could only be interfered with or
determined by the United States . . . . The right of the United States to dis-
pose of the fee of lands occupied by the Indians has always been recognized from
the formation of the government, (Johnson v, McIntosh, 8 Wheat 543, decided in 1823,

~ and United States ». Cook, 19 Wall., 591, decided in 1873, and many intermediate
decisions). . . . . The possession when abandoned by the Indians attaches
itself to the fee without further grant. . . . . There can hardly be a doubt that
Congress intended to vest in the State the fee to section 16 in any township in the
State, subject it is true, as in all other cases of grants of public lands to the existing
occupancy of the Indians so long as that occupancy should continue. The greater
part of the State was, at the date of the contract, oceupied by different tribes; and
the grant of sections in other portions wonld have been comparatively of little value.
Congress nndoubtedly understood that at no distant date, the State would be settled
by white people and the semi-barbarous condition of the tribes would give place to
the higher civilization of ounr race.

Based upon the same reasoning and authorities I conclude that the
swamp land act was a grant in preesenti and the fee of all the swamp
and overflowed land within her borders at the date of the act passed
to the State of Iowa, subject only to the Indian right of occupancy,
which being extinguished by the treaty of 1853, the right of possession
attached itself to the fee eo instanti, and without further grant.

This conclusion fully disposes of the case upon the second ground of
appeal as above set out, and renders consideration of the first unnec-
essary.

Your said decision is accordingly reversed.

RAILROAD GRANT-WITHDRAWAL ON GENERAL ROUTE—FILING.
NorTHERN PaciFic R. R. Co. ». FUGELLL

The withdrawal on general route does not fake effect upon land covered by an unex-
pired pre-emption filing at the date when the map of general route is filed.

That the filing was made without the prerequisite settlentent, or that the pre-emptor
failed to comply with the law subsequently, are facts that can not be shown by
the company to defeat the effect of the filing as against the grant.

The company having filed one map of general route, cannot legally file another
amended map of general route, and a withdrawal under such amended map is
without legal sanction,

Secretary Noble to the Commissioner of the General Land Office, March 4,
1890.

I have considered the appeal of the Northern Pacific R. R. Co., from
the decision of your office dated February 23, 1886, rejecting its claim
to the N. 3 of NE.  of Sec. 19, T. 17 N., R. 19 E., Yakima land district,
Washington Territory. The record shows that said land is within the
limits of the withdrawal on general and the amended general route or-
dered on November 1, 1873, and July 3, 1879, for the benefit of the
Northern Pacific R. R. Co, It is also within the granted limits of said
company’s road as shown by the map of definite location filed on May
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4,1884. On December 11, 1871, one Fenton D. McDonald filed his pre-
emption declaratory statement No. 70, for said land, alleging settlement
Décember 6, same year. On may 5, 1884, Peter Fugelli, filed his pre-
emption declaratory statement No. 852, upon said land alleging settle.
ment on the 4th of said month. Upon objection being made by the
company a hearing was ordered to determine the respective rights of
Fugelli and the company. The hearing was had on August 22, 1885,
and the local officers rendered a decision in favor of the company. On
appeal, your office reversed their action, and rejected the company’s
claim, upon the ground that the land was continuously claimed and cul-
tivated from December 6, 1871, up to the time of said hearing. It is
urged by the company that the filing of McDonald was illegal because
it appears that he had not made settlement when he filed his declara-
tory statement and did not comply with the requirements of the pre--
emptionlaw. But the validity of said filing can not be called in question
by said company. It was a live filing at the date of the withdrawal
upon the filing of the first map of general route and hence served to ex-
cept the land from the operation of said withdrawal. Malone ». Union
Pac. R’y Co. (7 L. D., 13). The company having filed one map of gen-
eral route could notlegally file another amended map of general route
and the withdrawal thereunder was without legal sanction. Northern
Pac. R. R. Co. ». Miller (7 L. D., 100).

The question then arises what was the condition of the land at the
date of the definite location of the road May 29, 1884.

The evidence relative to the status of said land at the date of the
definite location is not satisfactory. That the land was fenced is not
denied, but it is urged that the occupancy was under a elaim from the
railroad company. On December 10, 1887, your office transmitted the
application of Pierre Laurendean to be permitted to file for said land
and to intervene as a contestant. In his application, Laurendeau
swears that he is a duly qualified pre-emptor; that he is the same
Pierre Laurendeau who tendered at said office his filing for said land on
May 22, 1885, which was rejected by the local officers on account of the
claim of said company; that in the year 1883, and long prior thereto,
said land was held by one Charles A. Wilcozx, as railroad land, under a
filing made by said Wilcox with the general agent of the Northern
Pacifie R. R. Co.; that said Wilson enclosed said land and cultivated
the same until about the month of February, 1883, when he transferred
his right to the same as railroad land to one John L. Amlin who held
said land from the month of February, 1883, until the month of Febru-
ary, 1884, when he sold the land to said applicant for the sum of one
thousand dollars; that at the time affiant purchased said land it wag
enclosed by a good fence with other ¢ deeded lands” or lands upon
which final certificates had been issued; that a large portion of said
land had been seeded to timothy by the grantors of said affiant; thab
said applicant caused other portions of said land to be seeded and

14639—voL 10——19
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placed valuable improvements thereon; that he continued to hold said
land in the quiet and peaceable possession thereof until he was dis-
turbed by said Fugelli; that on or about May 5, 1885, said Fugelli
broke through the affiant’s enclosure and forcibly took possession of said
land and has ever since held possession thereof; that said Fugelli has
repelled said affiant from going upon said land and has threatened to
shoot the affiant if he should go upon the land. Said Laurendeau there-
fore asks that a hearing be ordered to determine his rights in the prem-
ises. Inasmuch as the evidence does not satisfactorily show the status
of said land at the date of the definite location of the company’s road,
and in view of the allegations set forth in the application of Laurendeau
1 have to direct that you cause a hearing to be had after due notice to
all parties to determine the status of the land at the date of the definite
. location of the road and also the facts concerning the settlement and
possession of said Laurendeau and said Fugelli. Upon receipt of the
testimony taken at said hearing together with the opinion of the local
officers thereon your office will re-adjudicate the case.
The decision of your office is modified accordingly.

RAILROAD GRANT—SETTLEMENT CLAIM.

NorTHERN Paciric R. R. Co. v. KERRY.

The claim of a qualified settler, based on residence, possession, and cultivation ex-
isting at date of definite location, excepts the land included therein from the
operation of the grant, and the subsequent abandonment of such claim does not
affect the status of the land under the grant.

Secretary Noble to the Commissioner of the General Land Office, March 4,
1890. : '

June 7, 1886, Nancy E. Kerry made application to enter, under the
homestead law, the E. % of the SE. 1 of Sec. 2, and the W. § of the SW,
1 of Sec. 1, T. 27 N., R. 36 E., Spokane Falls land district, Washington.

The described tract of land is within the'granted limits of the North-
ern Pacific Railroad Company (act of July 2, 1864, 13 Stat., 365), and
the township plat of survey for said township was filed in the local land
office March 11, 1885.

The right of said company to the lands granted to it attached on the
definite location of its main line of road, October 4, 1880, and it claims
the eighty above described in section one, by virtue of its said grant
and definite location. Mrs. Kerry claims that the eighty in dispute
was not granted to said company, because, at the time the company’s
right attached to the lands granted, said eighty was not ¢ free from
pre-emption or other claims or rights,” but, on the contrary, was pos-
sessed and held ander a valid settlement claim, and therefore was and
is excepted from the company’s grant.
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A hearing was had herein before the local land officers September 6,
1886, and a further hearing April 15, 1887, at which hearings the parties
in interest were represented by their respective attorneys. The local
officers found, that the evidence did “ not show that there was a settle-
ment on the land at the date the grant attached,” and decided in favor
of the railroad company.

On appeal, your office, on January 27, 1888, found that in July, 1880,
one John E. Keener procured a private survey of the described one
hundred and sixty acre tract and made certain improvements thereon: .
that in September following he sold these improvements to J. B. Clin-
ton ; that Clinton took immediate possession, and that bis claim to said
tract was an existing and valid claim on October 4, 1880. And, there-
fore, your office held that the tract in controversy was, when applied
for, June 7, 1886, subject to homestead entry, and rejected the com-
pany’s claim thereto.

On appeal from this decision, the company, by its attorney, assigns
the following errors, to wit:

1. Error to hold that a valid claim existed to the tract in dispute October 4, 1880,
and that it was subject to entry when applied for.

2. Error not to have ruled that this land was subject to the grant October 4, 1880,
when map of definite location was filed.

3. Error in rejecting the claim of the company, and in not rejecting that of Mrs,
Kerry.

In argument on behalf of the company, it is insisted that your office
erred in finding, as a matter of fact, that the land in dispute was oc-
cupied by a bona fide settler at the date of the definite location of its
road ; and that if the fact as found by your office be admitted, thereis
error in the application of the law to such fact. That “the ‘cla1ms or
rights’ excepted from the grant are such as had been recorded, or which
should subsequently be recorded in accordance with law based upon a
prior settlement ;” and that, % A mere occupation never ripened into an
entry, but on the contrary abandoned by the individual without ever
asserting in legal manner a claim orright, does not except the land from
the grant, and a third party ean not upon such occupancy build a rlght
to enter.”

On a careful consideration of the evidence taken at the hearing had
‘herein, I find the following facts to be satisfactorily proven, to wit:

In July, 1880, John D. Keener had theland in controversy surveyed—
a private survey—-for his son-in-law, and plowéd and planted a portion
of it in potatoes; the lines of this survey were changed but slightly by
the government survey snbsequently made; John E. Keener, a son of
said John D., being fully authorized by his father to do so, sold said
improvements—and such claim as was set up to 'said tract—to J. B.
Clinton, about the last of September, 1880; Clinton thereupon took
possession of said tract, and soon afterwards built a cabin on what
proved to be, as shown by the subsequent government survey, the E.
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% of the SE. } of said section 2, but so near the line dividing sections
1 and 2, that his yard fence extended over on the land in controversy;
Clinton was at the time qualified to make pre-emption or homestead
settlement, and he resided continuously on the unsurveyed tract on
which he settled for more than two years thereafter, breaking and
fencing portions of it; in November, 1882, Clinton sold his posses-
sory right and improvements to Mrs. Naney E. Kerry’s husband, who
thereupon moved on the land with his family, and resided there con-
- tinuously up to the time of his death, in September, 1883; since her
husband’s death, Mrs. Kerry has built a new house and has lived con-
tinuously on the tract for which she applies to make homestead entry,
her house being insection 2, and about one hundred and fifty yards from
where Clinton built in 1880. Nearly all of said tract is fenced, fifty
acres of it is in cultivation—from fifteen to twenty acres of which are
on the tract in dispute—and her improvements are valued at not less
than one thousand dollars.

It is clear that no settlement right attached to the land in contro-
versy by reason of any act of settlement performed by Keener, and
none of the witnesses can testify to the exact date of Clinton’s settle-
“ment. The witness Frans, in his examination in chief, says that Keener
gold to Clinton in September, 1880, to the best of his recolleetion, and
that on purchasing, Clinton took immediate possession of the land.
On cross-examination, he says Clinton commenced to build his housein
September, 1880.

At the hearing it was stipulated by the attorneys of the respective
parties that the testimony of J. D. Sutherlin and Mrs. Kerry might be
taken in the form of an affidavit corroborative of the testimony of
Frans, and their testimony was accordingly so taken, each of them
swearing that the testimouvy given by Frans ¢is in each and every
particular true.”

Witness John D. Keener, aged sixty-four, testifying in relation to
the sale to Clinton, says:

My son-in-law declining to make a home on this land, I asked my son John E,
Keener to sell the location, as I was going to Walla Walla at the time, He did
gell it to Jim Clinton. This was about the last of September, 1880. . . . . . I
am not able to give the date when Clinton went on the land. He went on when
I was gone to Walla Walla. I gof back from Walla Walla in December, 1880,
‘When I got back Clinton was on the place and had a cabin building on the land
and was living in the cabin.

On cross-examination by the attorney for the company, and in answer
to the question, ¢ At what time did Mr. Clinton buy from your son
the land in controversy? Do you know?” the witness answered,
“No, I was in Walla Walla, and do not know the exact date.”

From this testimony the local officers inferred that Keener wentto
‘Walla Walla the last of September, 1880, and as the grant attached
October 4, 1880, they say, *it appears to be more than probable that
the grant had attached prior to Clinton’s settlement. In any event,
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it is not shown that there was a settlement on the land at the date
the grant attached.” Where the witness says, ¢ This was about the
last of September, 1880,” the pronoun ¢ this” refers more naturally to
the fact stated in the sentence immediately preceding it, to wit, < He
did sell it to Jim Clinton,” than to what is stated by the witness
further back in the sentence preceding the one just quoted.

In addition to this, the Department agrees with your office in finding
that the evidence elicited at the first hearing, in the absence of con-
tradictory testimony, shows that Clinton’s said purchase was made
in September, 1880, that he immediately went into possession, and the
same month commenced to build his cabin. It is satisfactorily shown
that Clinton possessed the qualifications of a settler on the publie
lands; that he was engaged in the business of dairying where he
settled, was in the actual possession of a part of the traet in contro-
versy, had about twenty acres under cultivation on the tract which
is now in section 2, and that he resided continuously for more than
two years on the unsurveyed land, where he established his home.

These facts satisfactorily show, as found by your office, ¢ that a valid
claim existed to the tract (in controversy) on October 4, 1880.” But
this settlement claim, established by two years’ occupanecy, was never
recorded. It ¢““never ripened into an entry,” or filing. On the con-
trary, Clinton, when he sold his improvements and possessory right to
Kerry, abandoned all right to file for or enter said land. Therefore—
it is insisted by the company—Clinton’s elaim, even though a valid and
subsisting elaim at the date of the definite location of its road, ¢ did
not except the land from the grant.”

It is insisted that ¢ a third party ean not, upon such oceupaney, build
a right to enter.” This point has been made repeatedly in cases like
the one under consideration, and the question raised by it is now well
settled. If appellant’s right did not attach to the particular tract in
controversy on October 4, 1880, no right, by virtue of its grant, can
afterwards attach thereto, because its grant being a present grant took
effect on the odd numbered sections within the granted limits instantly
on the filing of its map of definite location, and the power of the grant
was then exhausted. The company’s title was not held in suspension,
or abeyance, awaiting the possible defanlt of a bonra fide settler, and,
therefore, the fact that Clinton in November, 1882, abandoned all right.
to perfect his claim to said tract, in no manner affected appellant’s
rights. Perkins v. Central Pacific R. R. Co., 1 L. D., 336 ; Emmerson
v. Central Pacific R. R. Co., 3 ib, 117 and 271 ; Texas Pacific R. R. Co.
v. Gray, ib., 263 ; Griffin . Central Pacific R. R. Co., 5 ib., 12; Ramage
v. Central Pacific R. R. Co., ib., 274,

The foregoing are a few only of the numerous deeisions of the De-
partment enunciating the same doctrine.

Discovering no error in the decision of your office, either in the find-
ing of facts, or in the application of the law to the facts found, the same
is affirmed.
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AFFIDAVIT OF CONTEST—NOTICE-RESIDENCE.
GREEN ». BERDAN.

Where the affidavit of contest charges abandonment and change of residence, and
the notice eites the entryman to respond to the charge of abandonment the vari-
ance is not such as to prejudice the right of the elaimant.

Actual residence is an essential prerequisite to the acquisition of title under the home-
stead law.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 11, 1890.

I have considered the appeal of Racbel C. Berdan from your office
decision of October 20, 1888, holding for cancellation appellant’s home-
stead entry, No. 10,719, made April 15, 1884, for the SE. } of See. 19,
T. 116 N., R. 59 W., Watertown, Dakota, and thus affirming the action
of the register and receiver of said district in relation to the same case.

Qontestant herein filed his affidavit December 29, 1885, alleging that
claimant ¢ has wholly abandoned said tract and changed her resi-
dence therefrom for more than six months since making said entry and
next prior to date herein.” )

~On June 8, 1886, the register and receiver issned notice summoning
claimant to appear at their office February 26, 1886, ¢ to respond and
furnish testimony concerning said alleged abandonment.” This notice
was served on claimant, January 14,”1886.

Prior to taking testimony and during the progress of the contest,
attorneys for appellant objected to any evidence being given tending
to show that claimant had ¢ changed her residence,” for the reason that
thenotice only called for testimony concerning ¢ abandonment, ;” and one
of the errors complained of, and lengthily and rather adroitly discussed,
is that you held that the variance between the affidavit of contest and
the notice issued in pursuance thereof was “ technical merely ”?—citing
Shinnes ». Bates (4 L. D., 425), which seems to sustain appeliant’s posi-
tion.

The affidavit of contest was made on form 4-072, and the body of the
affidavit, except as to the names of the parties and the description of
the land, is printed ; the compound predicate, ¢ has wholly abandoned
said tractand changed .. .... residencetherefrom,” being the usual allega-
tion of abandonment. One of the ways to abandon a homestead is to
change one’s residence therefrom; indeed, it is the nsual way, and the
evidence necessary to prove that claimant had not “abandoned” her
homestead was certainly sufficient to show she had not changed her
‘¢residence therefrom ;” hence, she could not say she was unprepared
under the notice to prove she had not ehanged her residence, if she was
prepared under such notice to prove she had not *“abandoned.” I can
not, therefore, agree that you committed any error in holding such
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supposed variation as rather technical; and the several cases cited by
appellant, in justification of the position assumed as to variance between
declaration and writ, or affidavit and notice, are not analogous to the
present case, but show distinet and well defined ¢ variance” between
_affidavit and notice. In the present case there is no such variance—
only different modes of expressing the same general idea.

I have carefully read the testimony in this case. Appellant, Green,
filed his-affidavit of contest a little over twenty months after the entry
of Berdan. In this time twenty acres had been broken, and all wit-
nesses say that the land was in good condition and regularly cropped.
Prior to the eutry, there was on the land a small sod shanty, with a flat
board roof. The evidence shows that claimant stayed in this shanty at
least one night in September, 1883— prior to her entry. In the spring
of 1884 there was placed on the land a frame house, covered with
shingles, sided with drop-siding, was floored and had a double roof;
it was about fourteen by sixteen feet, and about eight feet high. A
heavy wind storm, about June 20, 1885, blew this building down, and 2
part of the debris was used in the construction of another building of
near the same size, erected in the fall of 1885 ; boards, placed horizon-
tally, made the siding ; the roof was made of shingles ; tarred paper was
used for covering the siding. This house is the present dwelling house.

The evidence shows that claimant improved the Iand, in the manner
aforesaid, but it fails to show that claimant ever establisied an actual
bona fide residence on the claim, with intent of making it her home to
the exclusion of a home elsewhere. She is an unmarried woman, and
lived with her father, a short distance from the claim ; and the evidence
shows this was her real home, and from there she only made occasional
visits to her homestead. The evidence shows she assisted-in building
the houses and harvesting the crops. In respect to improvements, they
were, perhaps, ample. But this does not fill the legal requirements.
Claimant’s evidence, which is the basis of this decision, shows that her
home was with her father; her several visits to the land to keep alive
the fiction of residence, do not constitute a compliance with the law.

All the facts and cirenmstances in this case, in respect to residence,
are inconsistent with good faith. This case is similar in some respects
to Strawn ». Maher (4 L. D., 235); also Spalding v. Colfer (8 L. D., 615).
However great the improvements may be, actual residence on the land
is a prerequisite to entitle one to the public lands. In this case there
was no such residence established, but mere visitations to the place.

In view of tihe above circumstances, your said office decision is af-
firmed, and the said entry canceled.
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FINAL PROO¥F PROCEEDINGS=EQUITABLE ADJUDICATION.

Wirriam K, BECK,

\

An entry may be referred to the board of equitable adjudication under rule 9 of the
regulations of July 17, 1889, where the testimony of the witnesses was taken on
a day, and before an officer, not named in the notice, but was submitted, to-
gether with the testimony of the claimant, at the proper time and before the
officer designated.

. First Assistant Secretary Chandler to the Commissioner of the General
' Land Office, March 11, 1890.

I have considered the appeal of William K. Beck from your office de-
cision of May 15, 1888, regarding Osage entry No. 2323 for the S. BH. L
N.E.{,N.48. E. £ and N.E. 1 8, W. 4, Sec.20, T. 27 8., R. 16 E., In-
dependence, Kansas, in which you require claimant
1o make new publieation and to faurnish the testimony of two witnesses mentioned
therein for the reason that the testimony of his witnesses in his proof was taken on a
day and before an officer not mentioned in his published notice.

I find that on the filing of the notice of intention to make final proof,
the register of said district designated said proof to be made before the
probate judge at Fredonia, Kansas, on Thursday May 8, 18384, and that
on May 7, the day next before that fixed in the notice, claimant’s two
witnesses made their affidavits before one Henry Pearman, a notary pub-
lic; on May 8, the day advertised for making said proof, claimant ap-
peared himself before the probate judge and made his own affidavit and
presented the proof of his two witnesses, taken the day before. The
proof appeared to be ample in extent and regular in form, and on May
7, 1885, claimant having paid in full for the lands, received the register’s
final certificate. It thus appearing that the claimant went in person
and made his own affidavit on the day as advertised, and at the same
time presented the said affidavits of his two witnesses taken the day
before, advers:s claimants, if any, had ample opportunity to be heard.

Rule 9 of the circular of July 17, 18389 (9 L. D., 123}, is as follows:

Where final proof has been accepted by the local office prior to the promulgation
of said eircular of February 19, 1887, if in all other respects satisfactory, except that
it was not taken as advertised, the cases may be submitted to the board of equitable
adjudieation for its consideration.

There is no adverse claim, and I deem this case as one coming under
said rule 9, and, accordingly, direet that it be submitted to the board of
equitable adjudication.
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TIMBER CULTURE CONTEST—-HOMESTEAD ENTRY.
EWING v. ROURKE.

If the successful contestant of a timber eulture entry does not exercise his preference
right, the land becomes subject to appropriation by any qualified person.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 11, 1890.

T have considered the appeal of contestant, Ewing, from your office
decision of September 17, 1888, dismissing his protest against appellee,.
Rourke, on the latter’s homestead entry, No. 2963, on the S. § NW.
and N. § SW. £, Sec. 2, T. 2 N,, R. 32 E., La Grande, Oregon.

Rourke’s entry was made November 24, 1884, He established a resi-
dence on said land February 5, 1885, and the evidence, which is very vo-
luminous, and which I have carefully examined, shows conclusively that
Rourke continuously resided on said land from the date of establishing
his residence until the contest, and that in the interim he had placed
valuable improvements, estimated at $2,000, upon the land, his improve-
ments being not only substantial, but in good taste, and surpassing the -
ordinary improvements of other farmers in the vicinity. As to resi-
dence and improvements ample good faith is shown.

Contestant alleges claimant’s first entry to have been accomplished
by trespass; but I can not agree that the proof sustains the charge.
I'see nothing irregular in the entry. Ewing had attempted to obtain
title to this land under the timber-culture laws, and on a contest his
entry appears to have been canceled. The successful contestant in
Ewing’s cancellation seems not to have exercised his preference right,
and the land became subject to entry by any other qualified entryman.
Rourke exercised a legal right in his entry ; his bona fides is apparent,
and I find no error in your said office decision, which is affirmed. The
contest will be aecordingly dismissed.

g

CONTEST—SUSPENDED ENTRY-=DEFECTIVE SURVEY.
JOHN BUCKLEY.

A contest, based on a charge of non-compliance with law in the matter of residence
and improvements, should not be entertained where a homestead entry is sus-
pended on account of a defective survey.

First Assistant Secretary Chandler to the Commissioner of the General
Land, Office, March 11, 1890.

I have considered the case of John Buckley on his appeal from your
office decision of August 8, 1888, rejecting his application to contest
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the homestead entry of Claus Tidenckan for S. § SE. £, Seec. 6, and W. &,
NE. 1, Sec. 7, T.1 N., R. 4 E., Humboldt, California.

The reason assigned by your office for refusing to allow said contest
to proceed is that under the decision of this Department of February
15, 1888, the same can not be entertained as all entries, filings, and loca-
tions have been suspended in the said township 1 N., R. 4 F., on acecount
- of the survey of said township having been so imperfectly and irregu-
larly made “as to be practically worthless for the purpose of disposing
of the land.”

It appears from the record that by your office letter of February 10,
1886, based upon the report of John B. Treadwell special agent of the
Land Department, all entries, filings and locations were suspended in
said township pending a resurvey thereof.

The record shows that on July 11, 1887, C. H. Olmstead and a num-
ber of others, who had made homestead entries and filingsin a township
in which entries had been suspended on aeccount of defective and irregu-
lar surveys, and against whose entries contests had been commenced,
presented to this Department a petition, alleging that on account of the
great changes which were likely to be made in the location of the lines
- in said township, they felt reluctant to make further improvement for fear
they might be lost upon survey, and that as they could not improve
they had been compelled to temporarily remove from said lands in order
to earn a living for their families.

In your office letter transmitting said petition you recommended that
the local officers at Humboldt be directed ¢ to take no action upon con-
tests against homestead and preemption entries situated in those town-
ships, where the allegations are simply failure to comply with the law
as regards residence and improvements, until the surveys have been
corrected or the suspension removed,” -and this Department in a letter
of February 15, 1888, directed to your office, after quoting said recom-
mendation said, “I coneur in said recommendation and you will so
direct said officers.”

The affidavit of contest presented in the case at bar is based wholly
upon the alleged failure of entryman to comply with the law in regard
to residence, and the facts are similar in all material respects to those
in the said Olmstead petition.

Your said decision is accordingly affirmed.
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EQUITABLE ADJUDICATION—INSTRUCTIONS.

Entries submitted for equitable action should be placed under the rule appropriate
therete. In the event that no rule is applicable to a particular entry it should be
submitted as ‘special,” with a letter of explanation.

In submitting an entry under the authority of a departmental decision, the au-
thority may be noted, but the appropriate rule should be stated, or the entry
placed under the special provision.

Acting Secretary Chandler to the Commissioner of the General Lond
Office, March 13, 1890.

1 enclose copy of correspondence, between the Attorney General and
myself, with respect to the submission of suspended entries to the
board of equitable adjudication, for your future guidance. '

You will learn therefrom that hereafter entries must be submitted
under the appropriate rules, or, in event that no rule applies to a par-
ticular entry, it should be submitted as ¢ speeial ” with a letter of ex-
planation. This raling does not conflict with any decision of the De-
partment that may have been made, or that may hereafter be made, in
disposing of cases on appeal, nor with the rules governing action on
final proofs. In submitting a suspended entry under the authority of
such decisionsor rules, the authority should be noted in the proper way,
but the rule must be stated, or the entry must come under the speeial
provision. :

In other words the decisions or rules alluded to, simply direct or
warrant the submission of certain entries to the board under a rule
specified; or, that by which it is governed, or under the special provision.

The sections of the Revised Statutes and the rules thereunder, gov-
erning action on entries properly coming before the board, are few in
number, are easily understood and must be adhered to without devia-
tion. If it is found that the rales, from any cause, are not comprehen-
sive enough to apply to all cases of suspended entries contemplated by
sections 2450-2457 Revised Statutes, you will prepare and submit to
the board such' modifications thereof as will meet the conditions now
existing.

Attention is especially directed to section 2457 Revised Statutes,
which specifies the character of entries which may be submitted to the
board as those ¢ where the law has been substantially complied with,
and the error or informality arose from ignorance, accident or mistake
which is satisfactorily explained.” Entries not coming under this pro-
vision can not properly be submitted to the board. '

Secretary Noble to the Attorney-General, March 6,1890.

In connection with the action of the board of equitable adjudication
on the suspended entries submitted to it, from time to time, by the Com-
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missioner of the General Land Office, I have the honor to call your at-
tention to a practice initiated under the last administration, by a former
Commissioner, which it appears should be discontinued. I refer to that
of submitting suspended entries without placing them under the appro-
priate rules, or submitting them under the provision for special cases.
Such entries are submitted as-coming under certain decisions of this
Department, covering individual cases, on appeal from the General
Land Office. It is true that these decisions have determined that the
cases in which they are rendered are proper ones for confirmation by
the board, and they have been ordered before it under the proper rule
in most instances. The Commissioner is not, however, justified in
adapting these decisions to any cases, other than those on which they
are based. They were not intended as a guide for the submission of
similar cases to the board, but as an equitable disposition of specifie
appeals. In themselves considered they are not known to the board,
although they may be the means of bringing particular cases before it
under a given rule. Cases are therefore submitted in error when placed
under deecisions rather than the rules.

The board is governed solely by rules of its own creation and those it
has adopted for the guidance of the Commissioner are thirty in num.
ber, with a provision for the submission of cases that may arise and
which cannot be brought thereunder, as special cases accompanied
by letters of explanation.

For the orderly working of the board it is desirable that the rules
which it sanctions be as few and as comprehensive as a spirit of justice
and equity would warrant. It is not competent for cases to be submit-
ted for its consideration that do not come under some one of these rules,
or under the special provision. Any departure therefrom leads to com-
plexity and confusion which it is desirable to avoid.

Asthe board by its joint action has heretofore approved cases sub-
mitted, as stated above, it seems proper that the instruetions to the
Commissioner for a discontinuance of the practice alluded to should
have the force of our dual action. If then you coincide with the views
I have expressed and will so apprise me at as early a date as is practi-
cable, 1 will instruct the Commissioner accordingly.

DEPARTMENT OF JUSTICE,
Washington, D. C., March 12, 1890,
The SECRETARY OF THE INTERIOR. B
SIR: In reply to your letter of the 6th instant, I have the honor to state that the
plan proposed by you meets with my approval. I am entirely in accord with your
views, and would recommend that you instruct the Commissioner as suggested in
your letter.
Very respectfully,
W. H. H. MILLER,
Attorney General.
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