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INDIAN ARTS AND CRAFTS ACT

WEDNESDAY, MAY 17, 2000

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 2:57 p.m. in room 562,
Dirksen Senate Office Building, Hon. Ben Nighthorse Campbell
(Chairman of the committee) presiding.

Present: Senator Campbell.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN COMMITTEE ON INDIAN
AFFAIRS

The CHAIRMAN. Good afternoon. We are starting almost 1 hour
late, and I apologize for that. The committee will be in order.

You know, you have heard the old saying, if you watch Congress
at work, it is like watching pork sausage being made. We are mak-
ing a lot of pork sausage over there. We have fOt endless amend-
ments to amendments, and every kind of a delay that you can
imagine. I do apologize for that.

I am going to start it out. We have got three votes, and I think
one was just called. I just heard my beeper go off. I may have to
run back over there. So we are just kind of playing it by rotating
Chairs here. If Senator Inouye gets here on time, he will continue.
{f not, staff will ask some of the questions until I can run back over

ere.

But I do a%preciate you having patience with this. 1 travel a
great deal with the Helsinki Commission. I often say, even though
we have got a lot of problems with our form of Government, keep-
ing it going smoothly, it is sure better than whatever the alter-
natives are. This is one of the downsides of democracy of course,
when we try to make sure that everybody has a voice.

Today, the committee will receive testimony regarding the imple-
mentation of the Indian Arts and Crafts Act of 1990, which was en-
acted with two goals in mind. First, was to promote Indian and
Alaskan Native economic development, through the expansion of
the arts and crafts sector; and second, to strengthen enforcement
provisions for the violations of the act to ensure that counterfeit
goods do not distort the market and untimely reduce the value of
authentic Indian goods.

Today’s market for Indian made %oods is roughly $1 billion a
year. But by some estimates, one-half of that demand, nearly $500
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million, is satisfied by counterfeit goods, much of which is produced
offshore and imported into the United States.

The Indian Arts and Crafts Board is charged not only with pro-
moting Indian arts and crafts, but it is supposed to work with the
Justice Department in bringing complaints alleging violations of
the act. It troubles me a great deal that since the original act was
passed in 1935, there has not been a single civil or criminal pros-
ecution under that act.

In 1990, when we revisited that act, Senator Kyl, who will be
here during today’s hearing, was the prime sponsor of that bill, and
I cosponsored that bill. That bill was passed, and it was a very dif-
ficult one to get through, because we had continual problems defin-
ing basically who was Indian, from the standpoint of an artist, be-
cause many Indian artists are not enrolled.

So we finally fOt through that, after working almost 2 years on
it. It was passed, and we asked the Indian Arts and Crafts Board
to proceed with more enforcement. But as I understand, there has
not been any enforcement since 1990, either.

We were told at the time that they needed more money. They
could not deal with the enforcement until they got more money. We
put more money in the budget, but still nothing has happened.

I firmly believe that at a minimum, the United States can and
should assure itself that whatever goods are sold on Federal lands
are sold in compliance with the Indian Arts and Crafts Act.

I mentioned that I travel a great deal. And believe me, I have
been to Taiwan. I have been to Japan. I have been to many other
countries and seen “Indian art” being made there that I assume,
sooner or later, works it way into the United States.

As far as tribal enforcement, at least one Indian tribe, the Ho-
Chunk Nation, is actively bringing suit, seeking the enforcement of
the act, and we will hear from them today.

In the weeks ahead, we will be reviewing the act and looking for
ways to ensure that Indian artisans and craftsmen get the benefit
of their labors, and the consumers receive the benefits of the bar-
gain when they attempt to buy Indian arts and crafts.

Several members of the U.S. Senate who are very interested in
that will be in from time to time today, too. Senator Bingaman,
who comes from New Mexico, who is very interested, will be over,
too, and make a statement. He will probably be asking some ques-
tions, too.

[Text of Public Law 101644 follows:]
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104 STAT. 4662 PUBLIC LAW 101-644—NOV. 29, 1990

_ Nov. 29, 1990
[HR. 2005]

Indian Arts and
Crafts Act of
1540,

25 LISC 303 not.

25 USC 3056d,

Public Law 101-644
101st Congress
An Act

To expand the powers of the Indian Arts and Crafts Board, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I-INDIAN ARTS AND CRAFTS

SEC. 101. SHORT TITLE.
Iﬁg‘? title may be cited as the “Indian Arts and Crafts Act of

SEC. 102. FOWERS OF INDIAN ARTS AND CRAFTS BOARD.

Section 2 of the Act entitled “An Act to promote the development
of Indian arts and crafts and to create a board to assist therein, and
for other pu (25 UL5.C. 305a) is amended—

(1)in first sentence—

(A} by striking “the Board" nm! ingerting “‘the Secretary
of the Interior the

{BJ by striking “the Indian wnrds of the Government”
and i “Indian individuals";

{2) by amending clause (g) to read as follows: “(gkl) to create
for the Board, or for an individual Indian or Indian tribe or
Indian arts and crafts organization, trademarks of genuineness
and gquality for Indian products and the preducts of an individ-
ual Indian or particular Indian tribe or Indian arts and crafts
u:gmmtm, {2) to establish standards and regulations for the

Government-owned trademarks by corporations, associa-
ﬁnm. or individuals, and to charge for such use under such
licenses; (3) to register any such trademark owned by the
Government in the United States Patent and Trademark Office
without charge nnd mlgn it and the goodwill associated with it
to an individual Indian or Indian tribe without charge; and (4)
to pursue or defend in the courts ppedwprame&nsmﬂl
rm?ct to any final determination of that office;”; and

by a.dxh at the end the following new sentence: “For the
section, the term ‘Indian arts and crafts

m'g.nm.wmm meam any legally established arts and crafts
marketing organization com of members of Indian tribes.”.

SEC. 103, REFERRAL FOR CRIMINAL AND CIVIL VIOLATIONS.

The Act entitled “An Act to promote the deve t of Indian
arts and crafts and to create a board to assist therein, and for other
ﬁ " (25 U.S.C. 305 et seq.) is amended by adding at the end of

“Sec. 5. (a) The Board may receive complaints of violations of
section 1159 of title 18, LTnl States Code, and refer com of
such violations to the Federal Bureau of Itwutklﬂ.oﬂ or Appro-
priate investigation. After reviewing the investigation report, the
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Board may recommend to the Attorney General of the United States
that criminal proceedings be instituted under that section.

“(b) The Board may recommend that the Secretary of the Interior
refer the matter to the Attorney General for civil action under
section 6.,

BEC. 10d. CRIMINAL PENALTY FOR MISREPRESENTATION OF INDIAN PRO-
DUCED GOODS AND PRODUCTS.

(a) In GenERaL—Section 1159 of title 18, United States Code, is
amended to read as follows:

“8 1159. Misrepresentation of Indian produced goods and products

“{a) It is unlawful to offer or display for sale or sell any good, with
or without a Government trademark, in a manner that falsely
suggests it is Indian produced, an Indian product, or the product of &
particular Indian or Indian tribe or Indian arts and ¢ orgonisa-
tion, resident within the United States.

“b) Whoever knowingly viclates subsection (a) shall—

“{1} in the case of a first violation, if an individual, be fined
not more than $250,000 or imprisoned not more than five years,
or both, and, il a person other than an individual, be fined not
more than $1,000,000; and

“(2) in the case of su uent violations, if an individual, be
fined not more than $1,000,000 or imprisoned not more than
fifteen years, or both, and, if a person other than an individual,
be fined not more than $5,000,000,

“le) As used in this section—

“{1) the tarm ‘Indian’ means any individual who is a member
of an Indian tribe, or for the purposes of this section is certified
as an Indian artisan by an Indian tribe;

"(2) the terms ‘Indian product’ and ‘product of a particular
Indian tribe or Indian arts and crafts o ization' has the
meaning given such term in regulations which may be promul-
gated tﬂe Secretary of the Interior;

(3 term ‘Indian tribe’ means—

“{A) any Indian tribe, band, nation, Alaska Native vil-
lage, or other ized group or community which is
recognized as eligible for the apecial and services
provided by the United States to Indians because of their
status as Indians; or

“(B) any Indian group that has been formally recognized
as an Indian tribe by a State legislature or by a State
commission or similar organization legislatively vested with
State tribal recognition authority;

“{4) the term ‘Indian arts and ¢ organization’ means any
legally established arts and crafts marketing organization com-
posed of members of Indian tribes.

_ "id) In the event that any provision of this section is held invalid,
it is the intent of Congress that the remaining provisions of this
section shall continue in full force and effect.”.

ik} CowrorMing AMENDMENT.—The item relating to section 1159
in the table of sections for chapter 53 of title 18, United States Code,
is amended to read as follows:

“1158. Misrepressntation of Indian produced goods and produsts.”
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SEC. 108. CAUSE OF ACTION FOR MISREPRESENTATION OF INDIAN PRO-
DUCED GOODS AND PRODUCTS,

The Act entitled “An Act to promote the development of Indian
arts and crafts and to create a board to assist therein, and for other
purposes” (25 U.B.C. 305 et seq.) (as amended by section 3) is further
amendadbyldd:n; at the end of the following:

5 USC 306e. “Bec. A person specified in subsection (c) may, in & civil
action m [ murt nrmmmnt&j’uri.ldietinn. bring an action against a
pemnwhnuffﬂrlw sale or sells & , with or without

trndamnrk. in & manner that y suggests it is
'.Iudmnprnduwd.m[nd.-.a.n uct, or the product of a particular
Indian or Indian tribe or 1 arts and crafts organization, resi-
dent ﬂﬁ;"muﬂmmmm 31; itable relief: and
ve or
“(2) recover Im-of— e
Iitm
“(B) in the case ufaw:h aggrieved individual Indian,
Indian tribe, orlnd:uuhnndmhwhm,uﬂlm
thanilﬂﬂﬂfﬂrelchdlymnfhhhthanﬂunrdhplny for
gale or gale continues.

“{b) In addition to the relief specified in subsection (a), the court
may award punitive damages and the costs of suit and a reasonable
attorney's fee.

"{:Jﬁ} A civil action under subsection (a) be commenced—

“{A) by the Attorney General of the United States u
request of the Secretary of the Interior on behalf of an Indian
who is a member of an Indian tribe or on behalf of an [ndjnn
tribe or Indian arts and crafts organization; or

“(B) by an Indian tribe on behalf of itself, an Indian who is a
member of the tribe, or on behalf of an Indian arts and crafts
organization.

“[2) Any amount recovered pursuant to this section shall be paid
to the lnd.mdual Indian, lndlan tribe, or Indian arts and crafts

A o the case of ragraph (1XA), the Attorney General
case era

may deduct from the anl:‘n'«nu.ntmmvu‘d ﬂn-muuntn}::‘rr the costs
of suit and reasonable attorney's fees awarded pursuant to
subsection (b) and deposit the amount of such costs and fees as a
reimbursement credited to appropriations ~urrently available to
the ﬁtt.nrneydﬂaneral at the time of receipt of the amount

recovered;

“(B) in the case of paragraph (1¥B), the amount recovered for
the costs of suit and reasonable attorney's fees pursuant to
subsection (b) be deducted from the total amount awarded
under subsection (a)2).

“id) As used in this section—

“(1) the term ‘Indian’ means any individual who is 8 member
of an Indian tribe; or for the purposes of this section is certified
a8 an Indian artisan by an Indian t'nbe

“(2) the terms ‘Tndian product’ and ‘product of a particular
Indmn tribe or Indian arts and crafls organization’ has the

ven such term in regulations which may be promul-
p.ttad b E:e Secretary of the Interior:

"d) term ‘Indian tribe’ means—

“{A) any Indian tribe, band, nation, Alaska MNative vil-
lage, or other organized group or community which is
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rmnqnmd as eligible for the special nnd services
provided by the United States to Indians because of their
m‘{“é.l - lnf.inamnr that has been formall ognized
“{B) any group that n y rec
as an Indian tribe by a State legislature or by a State
commisaion or similar urgamutm I?i.uhuwly vested with
State tribal recognition autho
“(4) the term ‘Indian arts a.nd mgnnmnunn MEAns any
legally established arts and crafts marketing organization com-
posed of members of Indian tribes.
“{e) In the event that any provision of this section is held invalid,
it is the intent of Congress that the rermamlr.g provisions of this
section shall continue in full force and effect.”

SEC. 106. PENALTY FOR COUNTERFEITING INDIAN ARTS AND CRAFTS
BOARD TRADEMARK.

Section 1158 of title 18, United States Code, ie amended by strik-
lng'beﬂnadnntmmthnnﬁﬂﬂor!mgriumednotmt i
months, or both; and” and inserting “(1) in the case of a first
violation, if an individual, be fined not more than $250,000 or
imprisoned not more than ﬁvem or both, and, if a person other
than an individual, be fined not more than :1mumn,md (2) in the
case of mhmtruent violations, if an individual, be fined not more
than $1,000,000 or imprisoned not more than fifteen years, or both,
and, if a person other than an individual, be fined not more than
£5,000,000; and (8)",

SEL. 107. CERTIFICATION OF INDIAN ARTISANS, 25 LIS 306e
nibi.

For the purposes of section 1159 of title 18, United States Code,
and section 6 of the Act entitled “An ﬁcttnp‘mmﬂha the develop-
ment of Indian arts and crafts and to create a board to assist
therein, and for other purposes” (25 U.S.C. 305 et seq.) an Indian
lrihe may not impose a fee in certifying an individual as an Indian

r the purposes of this section, the term “Indian tribe' has
t[?aimd s“mu.nmg given such term in ‘section 1158(cK3) of title 18,
n

TITLE I-TECHNICAL AND CLARIFYING AMENDMENTS Indinn Sell-

and Education
SEC, I:.“,EHDEI”I"I'I‘I..E. P tamoe At
This title may be cited as the “Indian Self-Determination and ?ﬁdmﬂﬂ
Education Assistance Act Amendments of 1990, TG A et
BEC, 202, AMENDMENTS TO INDIAN SELF.DETERMINATION AND EDU.
CATION ABSISTANCE ACT.
The Indian Self-Determination and Education Assistance Act is
as follows:

(1} In section 4(h) of such Act (25 U.S.C. 450b(h)), delete “in
existence on the date of enactment of the Indian Self-Deter-
mination and Education Assistance Act Amendmenta of 1988,

(2) In section 4(j) of such Act (25 US.C. 450bij)), delete “con-
tract entered” each place it appears and insert in lieu thereof
“contract (or grant or coo tive agreement utilized under
section 9 of this Act) en

(8) In section B(d) of such ﬁr.'t (26 UB.C. 450c(d)), delete the
word “Any’ and insert in liew thereof “Except ns provided in
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section 8 or 106{aX3) of this Act,” and before the period insert
the words “through the respective Secretary”.

SEC. 20). AMENDMENTS TO THE INDIAN SELF.DETERMINATION ACT.

(n) Section 106 of the Indian Self-Determination Act (26 US.C.
%;: Elaz.u.mendud by deleting “1988" and inserting in lieu
the ‘1

n{:i In section 102(d) of such Am. (25 US.C. ﬁﬂﬂd}l. immmm&

r “investigations,”, insert “or for pu of section ti
28, United States Code, with respect ﬁ by lmuch person,
muraﬂﬂﬂlﬂdﬂleofthaanmntufthﬂ Determina-
tion and Education Assistance Act Amendments of 1990, fardper-
sonal injury, includi :huth resulting from the operation of an
emergency motor vehi

(¢} Section lﬂﬂnllm} of such Act (25 U.S.C. 450§cM1NB) is
amended to read as follows:

“(B) for a definite or an indefinite term, as requested by
the tribe (or, to the extent not limited by tribal resclution,
hyﬂutrihu.lnrgmiﬂﬁon! in the case of a mature

contract.”,
ld]l Scoctlnn 105(d) of such Act (25 U.S.C. 450jid)) is amended to read

"{dIH Bﬂmrm in fiscal year 1990, upon the election of a tribal
organization, the use the calendar year as the basis
for utﬁemm or agreements under this Act, unless the Secretary
and Indian tribe or tribal organization agree on a different

period.

(21 The Secretary shall, nn nr before April 1 of each year begin-

:ﬁf in 1992, submit a z:f:u the Congress on the amounts of any
tional obligation au :mty nudad to implement this subsection
in the next Eullning year,”
{e) In {2) and (3) ul'aactmcu 105(f) of such Act (25 US.C.
45040 (2) and t W, insert hnr real” immediately after “personal”
eac it appears in suc BETH
n r;lmmtm 10ic) of such Act t?ghil'.ﬂ.ﬂ 450kic)), immediately
after "authorized”, insert the i'ullom.ng;' “, with the participation of
Indian tribes and tribal organizations,”.
W1) In section 301(ak3) of the Indian Self-Determination Act (25
C. 450hia)3)), delete “reservation boundaries” and insert in lien

ts.hti;mf "[n:;lan country (as defined in chapter 53 of title 18, United
tes Codel”

(2) The amendment made by parnﬁi;ph (1) shall not alter or
otherwise modify or affect existing tions or limitations on the
Secretary's authority to acquire 'llnd.l in trust.

TITLE III—AMENDMENTS TO OTHER ACTS

BEC. 301, AMENDMENTS TO OTHER ACTS,

(a) AMENDMENT T0 INDIAN Lanp ConsoLipaTiON AcT.—Section
207(a) of the Indian Land Consclidation Act (25 U.5.C. Z206) is
amended by deleting “No undivided interest in any tract of trust or
restricted land within a tribe's reservation or otherwise subject to
tribe's junﬂ.“l:‘.:tm uh.lialnddmnd by m e mrﬂ shall
escheat to t tribe" inserting ollowing:
"No undivided interest held by a member or nonmember Indian in
any tract of trust land or restricted land within a tribe's reservation
or outside of a reservation and subject to such tribe's jurisdiction
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shall descend by intestacy or devise but shall escheat to the reserva-
tion's recognized tribal government, or if outside of a reservation, to
the recognized tribal government possessing jurisdiction over the
land"™

{b) AMENDMENT TO AcT oF Noveuser 8, 1988.—In section 1 of the
Act entitled “An Act to declare that certain lands be held in trust
for the Quinault Indian Nation, and for uthﬂrapu:pum", approved
Movemnber B, 1988 (102 Stat. 8327), insert “and attached narrative
metes and bounds description” immediately after “map” each time
it appears.

(g} AMENDMENT T0 THE AcT oF March 29, 1956 —The second
sentence of subsection (a) of the Act entitled “An Act to authorize
the execution of mortgages and deeds of trust on individual Indian
trust or restricted land”, approved March 28, 1966 (25 U.S.C. 483a),
iz amended I:aa‘u:i.l:u-eurtirlar immediately before “State” the following:
“tribe which jurisdiction over such land or, in the case where no
tribal foreclosure law existe, in accordance with the laws of the".

SEC. 302 AMENDMENT TO THE ACT OF JUNE 24, 1938

Section 1 of the Act of June 24, 1938 (25 U.S.C. 162a) is amended
by designating the existing text thereof as subsection (a), and by
adding at the end thereof the following new subsection:

“(bX1) Notwithstanding subsection (a), the Secretary of the In-
terior, at the request of any Indian tribe, in the case of trust funds of
such tribe, or any individual Indian, in the case of trust funds of
such individual, i sauthorized to invest such funds, or any part
thereof, in guaranteed or public debt cbligations of the United
States or in a mutual fund, otherwise known as an open-ended
diversified investment management company if—

“{A) the portfolio of such mutual fund consists entirely of
public-debt obligations of the United States, or bonds, notes, or
other obligations which are unconditionally guaranteed as to
both interest and principal by the United States, or a combina-
tion thereof;

“{B) the trust funds to be invested exceed $50,000;

“(C) the mutual fund is registered by the Securities and

Exc«hnn,ﬁ ission; and
“(D) the Secretary is satisfied with respect to the security and
protection i h%nﬂz mutual fund against loss of the

Jcrirn:ipll of such trust

“{£) The Secretary, as a condition to mmp]yiﬁuwith a request Government
pursuant t.up@rag"'ﬂi&ph{ljorthhmhueﬁnn. is authorized to require contracis
such tribe or individual Indian, as the case may be, to enter into an

ment with the Secretary for the purpose of relieving the

nited States of any liability in connection with the interest, or
amount thereof, payable in connection with such trust funds so
invested during the period of that investment.

“{3) Investments pursuant to puraxra.ﬂ;[llj of this subsection shall
be deemed to be the same as cash or a k de farl;:urpuaunf
section 5 of the Act of September 21, 1959 (25 U.L.C. 9556).

SEC. 303 AMENDMENT TO INDIAN FINANCING ACT OF 1974,
. (a) Bection 101 of the Indian Financing Act of 1974 (26 U.S.C. 1461}

(1) _d!hl‘.mg “money markets,”" and inserting in lieu thereof
the following: “"money markets, or to supplement funds from
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private lenders, including loans guaranteed by the Secretary
pursuant to section 201 of this Act,”; and

(2) by inserting immediately before the period at the end of
the third sentence a comma and the following: “or, in the
diseretion of the Secretary of the Interior, as a contribution to
the Indian Loan Guaranty and Insurance Fund authorized by
section 217 of this Act, or for the payment of interest subsidies
authorized by section 301 of this Act”.

(b} Section 204 of the Indian Financing Act of 1974 (25 US.C. 1484)
is amended—

{1) by deleting in the first sentence the word “prior”; and

(2) by deleting in the second sentence “shall review” and
inserting in lieu thereol “may review’ .

Hawaiian TITLE IV—PUBLIC HEALTH SERVICE ACT

SEC. 401, AMENDMENT TO FUBLIC HEALTH SERVICE ACT.

Section 338J(a) of & rt 111 of part D of title III of the Public
Health Service Act (42 U.S.C. 234s) is amended to read as follows:
“{a) Subject to the availability of funds appropriated under the
authority of subsection (d), the Secretary shall provide funds to
Kamehameha Schools/Bishop Estate for the purpose of providing
scholarship assistance to students who—
“{1) meat the requirements of section 338A(b), and
“{2) are Native Hawaiians.",

Hawalian TITLE V—BOARD OF INSTITUTE OF AMERICAN INDIAN
Hitives. AND ALASKA NATIVE CULTURE AND ARTS DEVELOPMENT

SEC, 501, GENERAL POWERS OF BOARD OF INSTITUTE OF AMERICAN
INTHAN AND ALASKA NATIVE CULTURE AND ARTS DEVELOP-
MENT.

{a) Inrenest AND INvESTMENT INcoME.—Section 1507 of the Amer-
ican Indian, Alaska Mative, and Native Hawaiian Culture and Art
Dew nt Act (20 U.S.C. 4414) is amended by adding at the end
the following new subsection:

“Ic) InTEREST AND INvEsTMENTS.—Interest and earnings on
amounts received by the Institute pursuant to section 1531 invested
under subsection (a)12) shall be the of the Institute and
may be expended to carry out this title. Board shall be held to a
reasonable and prudent standard of care, given such information

4414(aX11})) is amended to read as follows: :
“{11) to the extent not already g:viﬂad by law, to obtain
insurance to cover all activities of Institute, including cov-
erage relating to property and liability, or make other provi-
sions against losses."'.
SEC. 502, ESTABLISHMENTS WITHIN THE INSTITUTE.

Section 1510(b) of the American Indian, Alaska Native, and
Native Hawaiian Culture and Art Development Act (20 US.C.
4417T(b)) is amended—
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(1) in paragraph (2), by striking s ph (A) and re-
designating su phs (B} through (1) as subparagraphs (4)
t%uah{ ), Tes

vely;
Btri “and" at the end of paragraph (1k
i IB!E%ﬂhﬂEﬁﬂmmn&uaMn{m (2) and

Wﬁn ;and
4) by rting after paragraph (2) the following:

“(8) & Museum of American Indian and Alaska Native Arts,
which shall be under the direction of the President of the
Institute.”.

SEC. 500 TRANSFER OF FUNCTIONS,

Section 1514 of the American Indian, Alaska Native, and Native
Hawaiian Culture and Art Development Act (20 US.C. 4421) is
amended—
(1) by striking subsections (d), (&), and (¥, and
(2) by adding at the end the following new subsection (dk
“{d) Forciveness oF AMounTs Owep; HoLp Hammiess —(1) Sub-

ject to aph (2}—

mﬂ-ﬁmu shall be responsible for all obligations of the
Institute incurred after June 2, 1988, and

“{B) the Secretary shall be responsible for all obligations of
the Institute incurred on or before June 2, 1988, including those
which accrued by reason of any statutory, contractual, or other
TEASOT r to June 2, 1988, which became payable within two

ears of June 2, 1988,

“(2) With respect to all programs of the Federal Government, in  Reporta
whatever form or from whatever source derived, the Institute shall
only be held responsible for actions and requirements, either
administrative, rEfulam , or statutory in nature, for events which
occurred after July 1, 1988, including the submission of reports,
audits, and other required information. The United States may not
seek any monetary damage or re t for the commission of
events, or omission to comply with either administrative or regu-
%‘g@ﬂ requirements, for any action which occurred prior to June 2,

SEC. 604. COMPLIANCE WITH OTHER ACTS.

Section 1517 of the American Indian, Alaska Native, and Native
Hawaiian Culture and Art Development Act (20 US.C. 4424) is
amended by adding at the end the following:

“(e) Oraen Feperal AssisTancE.—Funds received by the institute
pursuant to this Act shall not be regarded as Federal money for
purposes of meeting any matching requirements for any Federal
grant, contract or cooperative agreement.”.

SEC. 505, ENDOWMENT PROGRAMS.

ﬂlSaelmm 1&1.? of mﬁmw Indian, Alaska Native, and Native
wailan ture Development Act (20 US.C. 4425 is
amended to read as follows: §

“SEC. 1618 ENDOWMENT PROGRAMS,

“(a) PRoGrAM ENHANCEMENT ENDOowWMENT. —

_"1KA) From the total amount np&mprinud for this subsec-
tion pursuant to section 1531{a), funds may be deposited into a
trust fund maintained by the Institute at & federally insured
banking or savings institution,
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“{E!Thehuldmtnfuu Institute shall provide—
ﬂmdﬂpmtinlﬂthatnutﬁm.d.rufarr&dtuin

aq::.iﬁm contribution by the Institute in an
mnuntd the amount of each Federal contribu-
tion; an

i earnings on the funds deposited under this

paragraph; or
“Y11) for the reservation for the sole use of the Institute of
any noncash, m-lund contributions of real or personal
erty, 'n'h.h:h ltlnyumbnmwmdh
which shall rﬁun as a capital contribution into the
trust fund refe to in subparagraph (A).

“(C) If at time the Institute withdraws any capital con-
tribution (as described in subparagraph (BXi)) made by the
Institute to the trust fund referred to in submma (A) or
puts any property (as described in sul aph
which is not for the sole benefit of the nml-ut.aannmunt
equal to the value of the Federal contribution shall be with-
drawn from such trust fund and returned to the Treasury as
miscellaneous receipts.

"(2) Interest rlapmlted into t.]:-a trust fund pursuant to para-
Eraph (1MBXii) t.hdrawn and used, at the

irection of the or iu dae to defray any ﬂpema
associated with the operation of the [nnht.uta. including the
expense of operations and maintenance, administration, aca-
demic and support personnel, community and student services

W the gz ‘“I?mlp with the tributi
N 'or purpose of complying wit con ion
sirement of paragraph (1(B), the Institute may use funds or
in- contributions of real or personal property fairly valued
which are made available from l.llF private or tribal source,
including interest earned by the funds invested under this
subsection. In-kind contributions shall be other than fully
depreciable property or property which is designated for addi-
tion to the permanent collection of the Museum and shall be
valued according to the procedures mublilhnd for mch rpu-e
by the Secretary of the Treasury. EI
graph, all oontrlbuﬁom. mcludl in- d utarl.a
which are on-hand as of the date mutmmtﬂfthumand
which have been received after June 2, 1988, but which have not
been included in computations under this provision shall be
?_Hgibla for matching with Federal funds appropriated in any
iscal year,
“{4) Amounts appropriated under section 1531l(a) for use
under this subsection shall ‘;_edpnd by the of the
Treasury to the Institute as a Federal capital contribution
to the amount of funds or the value of in-kind contributions
which the Institute demonstrates have been placed within the
control of, or irrevocably committed to the use of, the Institute
as a capital contribution of the Institute in accordance with this
B M.
“(b) CAPTAL IMPROVEMENT ENDOWMENT. — i
“{11 In addition to the trust fund established under subsection
ial, funds may be deposited into a trust fund maintained by the
Institute at a federally insured banking or savings institution
from the amount reserved for this subsection pursuant to sec-
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tion 1531(a) for the purpose of establishing a separate special
endowment for capital improvement (hereafter in this subsec-
tion referred to as the ‘capital endowment fund') to pay ex-
penses associated with site selection and preparation, site plan-
ning and architectural design and planning, new construction,
materials and equipment procurement, renovation, alteration,
repair, and other building and expansion costs of the Institute.

“{2) The President of Institute shall provide for the de-
posit into the capital endowment fund of a capital contribution
by the Institute in an amount equal to the amount of each
Federal contribution and any earnings on amounts in the cap-
ital endowment fund.

“{3) Funds deposited by the Institute as a match for Federal
contributions under paragraph (5) shall remain in the capital
endowment fund for a period of not less than two years. If at
any time the Institute withdraws any capital contribution to the
capital endowment fund before the funds have been deposited
for this twe-year period, an equal amount of the Federal con-
tribution shall be withdrawn from the capital endowment fund
and returned to the Treasury as miscellanecus receipts. At the
end of the two-year period, the entire principal and interest of
the funds dapua{t:l for this period, including the Federal match-
ing portion, shall accrue, without reservation, to the Institute
and may be withdrawn, in whole or in part, to defray expenses
associated with capital acquisition and improvement of the
Institute referred to in paragraph (1),

“{4) For the purpose of complying with the contribution
requirement of paragraph (2), the Institute may use funds which
are available from any private or tribal source.

hfi) ject to paragraph (3), amounts rinted under
section 1581(a) for use under this subsection | be paid by the
Secretary of the Treasury to the Institute as a Federal capital
contribution equal to the amount which the Institute dem-
onstrates has been placed within the control of, or irrevocably
committed to the use of, the Institute and is available for
deposit as a capital contribution of the Institute in accordance
with this subsection.

“ic) GENERAL ADMINISTRATIVE PROVISIONS.—(1) Funds in the trust Investments
funds described in subsections (a) and (b) shall be invested at a rate
not less than that generally available for similar funds ited ot
the same banking institution for the same period or periods of time.

“{2) No part of the net earni of the trust funds established
under this section shall inure to the benefit of any private person.

“(3) The President of the Institute shall provide for such other Records.
provisions governing the trust funds establis under this section
as may be necessary to the financial interest of the United
States and to promote the purpose of thia title as agreed to by the
Secretary of the Treasury and the Board or its designee, includi
recordkeeping procedures for the investment of funds recei
under the trust fund established under subsection (b} and such other
recordkeeping procedures for the expenditure of accumulated in-
terest for the trust fund under subsection (a) as will allow the
Ba-creia.g of the Treasury to audit and monitor activities under this
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South Dakots,

SEC. 506. AUTHORIZATION OF APFROPRIATIONS.

Section 1531{a) of the American Indian, Alaska Native, and
Mative Hawaiian Culture and Art Development Aet (20 US.C.
4451ia)) is amended by adding at the end the following new para-

phs:

“{4) Funds a ted under this subsection for the fiscal
year 1992 and for each ing fiscal year shall be trans-
ferred by the Secretary of the through the most

expeditious method available m'r.h the Institute being des-
ignated as its own certifying age

“{5) Funds are authorized to hc apprnp!utad for programs for
maore than one fiscal year. For the pu.Enle affording adequate
notice of funding available unde Act, amounts appro-
priated in an appropriations Act for any fiscal year to out
this Act may, su ptjﬂﬂ- to the ll]J]JruprmI‘.mn. become n for
obligations on July 1 of that fiscal year."

TITLE VI—MISCELLANEOUS PROVISIONS

SEC. 601, COCHITI DAM LICENSE.

Motwithstanding the provisions of any other Federal law, no
license shall be mmnd by the Federal Energy Regulatory Commis-
sion for the development of hydroelectric power at the Army Corps
of Engineers’ Cochiti Dam located on the Pueblo de Cochiti Indian
Reservation in the State of New Mexico.

SEC. 802, DAKOTA WESLEYAN tmwmm

Motwithstanding the isions of section 4BTicKZNB) of the
Higher Education Act of 1965, the of Education shall
reassess the amount owed by the Dakota Wesleyan University,
located in Mitchell, South Dakota, in the amount of $159,260, plus
any accrued interest thereon to $16,113.

Approved November 289, 1990,

LEGISLATIVE HISTORY —H.R B00é:
HDU.EBHMR‘I‘B:HD. IBI—M P :hﬁ'uu on Ilmhrlndlnmllfﬂﬂlhﬂ and
CONGRESSIONAL REIZDI:I.;‘\M_ 136 (1990

Oct. 25, considered and Benate, nrmended,
Ot 27, House in Benate amendment with amendments. Senate
concurred i amendments.

o
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The CHAIRMAN. So until our colleagues from the Senate get here,
let us go ahead and start with panel one, Faith Roessel, chair-
person, Indian Arts and Crafts Board; and Mark Van Norman, di-
rector, Office of Tribal Justice, Department of Justice, Washington,

DC.
If you would come to the table there, Faith. You may just dgn
ahead in that order. I will just keep my little beeper here, and I
may have to run at anytime.

STATEMENT OF FAITH ROESSEL, CHAIRPERSON, INDIAN ARTS
AND CRAFTS BOARD, DEPARTMENT OF THE INTERIOR,
WASHINGTON, DC, ACCOMPANIED BY HEATHER SIBBISON,
COMMISSIONER; MERIDITH STANTON, ACTING DIRECTOR;
AND DEBORAH LOBO, LAWYER

Ms. ROESSEL. Good afterncon, Mr. Chairman. I am Faith
Roessel, chairperson of the Indian Arts and Crafts Board. [t is my
pleasure to be here today to testify on the status of the Board's pro-
grams and activities.

With me today are my fellow commissioner, Heather Sibbison;
Meridith Stanton, the acting director of the Indian Arts and Crafts
Board; and Deborah Lobo, the Office of the Solicitor lawyer as-
signed to the Board.

e Indian Arts and Crafts Act has two overarching mandates.
The first is to promote American Indian and Alaskan Native eco-
nomic development thro the development of Indian arts and
crafts and the expansion of the Indian arts and crafts market.

The second goal is to seek enforcement of the Indian Arts and
Crafts Act. I will focus my oral remarks on enforcement, but I do
commend to the chairman the comments of the Department of Jus-
tice and their emphasis on Indian economic davelporpmant and the
promotion of Indian arts and crafts.

Our programs and activities come within the context of the act's
three goals: Education, non‘:}ﬂinnca, and prevention. Education is a
key activity of the Board. We are engaging in an active, aggressive
outreach program. Attached to my testimony is a list of our past
and future outreach. It is at exhibit N.

We have undertaken a national media campaign targeting key
consumer arts and crafts industry and tourist publications to pro-
mote an understanding of and compliance with the law. Over the
last year, based on circulation figures, we estimate that 1 million
persons will have viewed our print ads.

I would point out to the committee that at exhibit F, there is an
examele of what we are putting in various tourist publications. It
sa%?, Buying or selling Indian art, know the law.”

Ne have published a consumer protection brochure entitled,
“T«'[mrel:resantatim;.“ This can be found at exhibit M, and I show an
example here. This brochure is to educate the public and the In-
dian arts and crafts industry about the act; 22,000 copies have
been distributed to date, and we expect to be distributing even
more.

We are in the process right now of finalizing a brochure entitled,
“The Indian Arts and C Act” that will a:giajn how to file com-
plaints under the act and encourages the public to bring written
complaints to our attention.
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We are also utilizing our three museums out in Indian Country.
They are located in Rapid City, SD, Browning, MT, and Anadarko,
OK. In a sense, they are our eyes and ears, and they are the first
on the ground to observe any types of non-compliance with the law.

We have continued to conduct in-depth on-site meetings and tele-
conferences with tribes, Indian arts and crafts organizations and
law enforcement agencies, again, with a significant focus on the
Southwest. And within the last year, we have created a web site
}.hat provides easy access to the public with information about the

aw.

The Board's second key goal is seeking compliance with the law.
This is largely dependent on receiving valid, written complaints.

ile the Board recognizes that much needs to be done to com-
bat consumer fraud in the Indian arts and crafts market and edu-
cating the i)uh]ic is key, the Board continues to be concerned about
the general reluctance of Indian tribes, arts and crafts o iza-
tilons. artists, and consumers to come forward with valid com-
plaints.

The Board believes that the quality and quantity of complaints
will increase as the Board’s public outreach efforts continue.

The CHAIRMAN, Faith, I hate to interrupt you. We have already
got a call to go back over there and vote. Senator Bingaman, did
you vote before you came over?

Senator BINGAMAN. Yes, Mr. Chairman.

The CHAIRMAN. Would yvou join us here on the dais. Let me tell
you that I am going to have go vote. Senator Bingaman has a very
g&rm}g interest innifn'a issue, as you might know, coming from new

exico.

Probably more than other State, native people rely on Indian
arts and crafts to not only preserve their heritage, but to bring in
some income through pottery, weaving jewelry, and paintings.

It contributes gﬁlions of dollars to the economy of New Mexico
from the standpoint of the people that come and stay at Gallup
Intertribals and at the Indian market at Northern Pueblos, and so
on. So it is a major, major thing, as well as an opportunity to give
Indian artists some national stature, because most of those shows
are very big jewelry shows, as you know.

I just wanted to commend Senator Bingaman for being interested
in t.iu's and participating in it. Do "yuu have time to stay a few min-
utes for this, while I run and vote?

Senator BiNnGAMAN. [ will be glad to stay while you go vote, Mr.
he Gn All right, I will I will be righ

e CHAIRMAN. right, I will go vote. I will try to right
back, thank you.

Senator BINGAMAN [assuming Chair]. I look forward to hearing
Faith's testimony. Go right ahead.

Ms. RoessgL. For disclosure to the committee, he is my
former boss.

Over the last 4 years, the Board has received a total of 45 writ-
ten complaints alleging violations of the act. I should add that
some cases have been resolved at the administrative level through
Board-initiated phone calls, letters and settlements. Our testimony

ighlights a few examples that arose in Arizona, involving the Hopi

%nge and Kachina dolls.
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When we receive a complaint, it is carefully reviewed by the
Board's staff. Some cases do not, in fact, involve violations of the
act. Others lack sufficient evidence for a civil action, or fail to meet
the necessary element of intent for a eriminal prosecution. We are
continuing to review various other complaints pending with the

Our challenge at present, besides receiving valid complaints, is
setting in motion a process to investigate cases brought under the
act. Let me emphasize to the committee that the Board has no in-
vestigative authority or staff. We rely exclusively on the willing-
ness of other law enforcement agencies to help us.
A particular issue that we are trying to address is who inves-

tes alleged civil violations of the law. The act provides for use
of the FBI in potential criminal cases, but is silent regarding inves-
tigation of civil cases.

o deal with this gap, we have made a formal request to the De-
partment of the Interior’s Inspector General's Office to help provide
us with these services. Overall, we are seeking a formal referral
system, so our cases can be investigated.

The Board is very interested in the comments of the other wit-
nesses today, and how they see the act helping or hindering suc-
cessful prosecutions. We are as committed as you are about using
the law to successfully prosecute cases.

The third goal of the act that I want to emphasize is prevention.
How do we bring the market into compliance with the law and pre-
vent the fraudulent sale of Indian arts and crafts? A new but major
effort of the Board tied to prevention is our trademark program.

As our trademark registration program expands and is incor-
porated within the Board’s existing certification program, we an-
ticipate a significant increase in public recognition, value and reli-
ance on products marketed with the Indian trademark, and Indian
Arts and Crafts Board identification tags of authentic Indian
craftsmanship and origin.

QOur goal, with the legal assistance of a newly hired lawyer and
a PTO detailee, also a lawyer, is to develop regulations to establish
a trademark registration program. Our lawyers have identified two
major problems with the language of the 1990 law.

riaﬂy, the first issue centers on an apparent conflict with the
trademark provisions of the Indian Arts and Crafts Act of 1990 and
the ownership requirements of the Lanham Act.

The Lanham Act only permits registration of a trademark by the
owner of the mark. The owner is the person who uses the mark or
controls the nature and quality of the goods identified by the mark.
The 1990 act contradicts this basic tenant in that it authorizes the
Board to register a trademark that it neither controls nor uses.

In effect, under the Lanham Act, the Board is not the owner of
the mark, and any registration it cbtains on behalf of an Indian or
an Indian tribe will be void.

The second problem is that the trademark istration and as-
signment provisions of the Indian Arts and C Act do not ap-
pear to include Indian arts and crafts izations.

Yet, the act specifically authorizes the Board to create trade-
marks for Indian arts and crafts organizations and individual Indi-
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ans and Indian tribes. The practical effect is to deny Indian arts
and crafts organizations the geneﬁt of the trademark provisions.

The Board is working with the United States Patent and Trade-
mark Office to resolve both issues and intends to seek a formal
opinion on the matter from their solicitor. It may require a legisla-
tive solution.

Finally, how do we broaden the Federal interest and, thereby,
push for full compliance of the law? From the perspective of a $1-
million Federal agency with only 15 employees, we have to reach
out and seek nerships with everyone that can help.

We are in the process of creating an inter-agency working group
on the enforcement of the Indian and Crafts Kct We have in-
vited the Department of Justice and all its players, including the
Office of Tribal Justice, the Executive Office of the U.S. Attorney,
the Consumer Litigation Division, the Office of Legislative Affairs,
and the Environment and Natural Resources Division.

We have invited the Patent and Trademark Office, the Federal
Trade Commission, the U.S. Customs Service, the Department of
Cnm:r]iizme, and the Federal Bureau of Investigations to participate,
as well.

We have held an initial teleconference, and I am optimistic that
we will reach a consensus to develop a Memorandum of Under-
standing between the various agencies.

This concludes my remarks. [ will be happy to answer any ques-
tions of the committee.

Thank you.

[Prepared statement of Ms. Roessel appears in appendix.]

Senator BINGAMAN. Thank you very much.

Mr. Van Norman, did you want to go ahead?

STATEMENT OF MARE VAN NORMAN, DIRECTOR, OFFICE OF
TRIBAL JUSTICE, DEPARTMENT OF JUSTICE, WASHINGTON,
DC

Mr. Van NoRMAN, Thank you, Senator. I am Mark Van Norman.
I am the director of the Office of Tribal Justice in the Department
of Justice. Our mission is to coordinate Indian issues within the de-
partment,.

We recognize that economic development is essential in Indian
Country, because unemployment and poverty are so pervasive. We
also recognize that the Fm:fc'n;f economic opportunities causes social
problems; not the least of which are crime problems.

So in August 1998, we participated in the White House con-
ference on building economic self-determination in Indian commu-
nities. In her address to the conference, the Attorney General noted
the importance of promoting strong tribal law enforcement and
tribal courts to foster a positive environment for business.

For fiscal year 2001, the department has requested $173 million
for our Indian law enforcement im ement initiative, including a
request for tribal courts for $15 million, and an $18 million request
to deal with offenders who commit alcohol-related crimes. So we
think that is very important to create the community stability that
is necessary for economic development.

The United States has a long-standing policy of oting the
Indian arts and crafts industry. In 1935, the Indian Arts and
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Crafts Act was first enacted to create the Board. It recognized the
imgortance of promoting product genuineness.

ongress amended the act in 1990 to enhance the protections
that it awards against false claims. It also created a civil cause of
action, and authorized the Board to refer complaints that goods are
falsely sold as Indian made to the FBI, and authorized the Board
to make recommendations to the Secretary of the Interior that he
ask the Attorney General to bring a civil action under the act.

With respect to the civil remedies, there does have to be a re-

uest from the Secretary of the Interior for Justice to act, but In-
ﬂian tribes are also authorized to bring their own actions.

In recent years, the department has undertaken several enforce-
ment activities thmtllfh e act, through the U.S. Attorneys Offices.
And in some areas, U.S. Attorneys have also worked to resolve les-
sor complaints informally by referring them over to Interior, and
having Interior get in touch with the retailers to explain the rami-
fications of the act.

With respect to the Federal Government, the act envisions co-
ordinated enforcement responsibilities between the Board, the De-
partment of the Interior, and the Justice Department. As Faith tes-
tified, we are expluﬂng the possibility of developing an inter-agency
Memorandum of Understanding to formalize our procedures to en-
sure that the act and its policies receive the full attention they de-
serve. From our office, we plan to work in close partnership with
the Board.

I should note that there are other relevant protections available
against false claims to ensure that arts and crafts products are In-
dian produced. Section 5 of the Federal Trade Commission Act
makes it unlawful to use unfair, deceptive trade practices, and FTC
has brought an enforcement action against a particular wholesaler
in the northwest area.

In addition, in the Omnibus Trade and Competitiveness Act of
1988, the Secretary of Treasury was directed to prescribe and im-
plement regulations to require country of origin marking for Native
American style Le:elry. arts, and crafts. Those regulations require
permanent marking on imported products that incorporate Native
American Design, or could possibly be mistaken for goods made by
Native Americans.

They require permanent or indelible marking, except when the
country of origin is a NAFTA country, or where it is technically or
commercially infeasible to do so; in which case, string tags or a
sive labels are used.

So the committee may want to take a look at this issue to ensure
that importers do not use this exception to circumvent the purpose
of the regulation.

In addition to these Federal protections, there are a number of
states that have enacted consumer protection laws. They can pro-
vide protection against false claims that products are Indian made.
Arizona and New Mexico have such statutes. If there are amend-
ments to the act, it would be helpful to recognize these important
State efforts.

I want to thank the committee for this opportunity to testify. We
want to just again express our commitment to work with the Board
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in partnership on these issues to make sure that the act receives
the attention that it should.

[Prepared statement of Mr. Van Norman appears in appendix.]

Senator BINGAMAN, Thank you very much.

Let me just make a few comments here, and then maybe ask a
question. i] do believe the Indian arts and crafts work that goes on
in our state, in New Mexico, is a very important economic activity.
A lot of people d d upon this for a living,

We have not figured out how to very effectively protect their
trademark in what they do, or their intellectual property, or what-
ever the right phrase is. Somehow or other, we seem to fall short.

We find a lot of products being sold in our state and elsewhere,
which have the appearance of being Indian made, and in many
cases, are actuall Eheled that way. Perhaps they are not just la-
beled Indian made, but are laheiedy as being made by a particular
tribe, the Hopi or the Navajo or whatever. And we find that, in
fact, they were not.

Now the general laws we have against false advertising and false
representation of goods being offered for sale do not seem to have
done the job. The law we have got on the books and that we are
talking about today, the Indian Arts and Crafts Act, has had its

problems.
I think you described some of those in your testimony, and some
of the inconsistencies between the law that you folks are trying to

administer out of the Board, and other laws on the books; the
Lanham Act, for example.

It would be very helpful, frankly, for me and I believe for this
committee and for the entire Congress, if the Board could come for-
ward and give us a set of suggested changes in the law that you
think might be helpful in getting this properly enforced.

I do not know how much of it is a need to change the law, and
how much of it is just a need to provide adequate resources to en-
force the law. But some combination of those two, I think, might
be very welcome. )

Snrlvdn not know if you have any comments on that, Faith. I
guess that sort of addresses some of the things that you covered
in the testimony that I heard. )

Ms. RoEsSSEL. Senator Bingaman, we would be happy to provide
suggestions that we see, amendments to the law. It has been only
two months that we have had an attorney on staff. And this is
something that we have been struggling actually for several years,
trying to get an attorney on board. This lawyer is from the Patent
and Trademark Office. So she has a wealth of experience. Then we
have a PTO detailee, also a lawyer.

Within that two month period, we have already identified these
1 issues. They have an excellent working relationship with

. And I really think we are going to get this trademark reg-
istration program off as soon as we can, just in terms of what is
within our control.

But I certainly a that the trademark provisions were some-
thing that purposely were left for a later date. It was on October
21st, I think it was, in 1996, when the regulations were promul-
gated for the 1990 act. It was specifically stated that the trade-



21

mark provisions would be dealt with later. It really was a resource
issue,

How many years has it been now? We admit, it is not what we
would like. But we are moving very fast and furious, trying to get
this up and running, because we are starting to get real interest
from various artisans who want to register a mark.

We see this as a real important component in enforcement. Be-
cause if someone has something of value, a trademark, and if the
consumer understands and knows that when they see that mark,
and especially associated with the Indian Arts and Crafts Board
mark or certification, that means something. Someone can be as-
sured, as a consumer, that they are buying an Indian made prod-

uct.

So I think this is something that has been long overdue. We
would be happy to work with the committee and with you on this.

Senator BiNGaMaN. Mr. Chairman, let me just say, I commend

ou and the rest of the committee for giving attention to this issue.
t is one that I have sort of struggled with, ever since I became At-
torney General out in New Mexico.

As was J:»ointed out here and Mr. Van Norman, I think, men-
tioned, and Faith did, too, perhaps, that several of our states, New
Mexico included, do have a statute and do try to deal with this; un-
fortunately not in a very effective way.

But we worked at it there in the Attorney General's Office for
the time [ was there. Then since I have been here in the Senate,
we have also tried to pursue initiatives that would get to more ef-
fective enforcement of the law here.

I think what I am hearing here today in this testimony is encour-
aging. It sounds as though the Board is finally getting staffed up
to a point where it is going to be able to make some good rec-
ommendations, which maybe your committee will act upon, and I
can support your efforts.

Chairman CAMPBELL [presiding]. Thank you.

Both New Mexico and Colorado, as well as perhaps a couple of
states in the West do have statutes, as Senator Bingaman had
mentioned, Faith. We do not have any information, and maybe I
should have tried to get that before, if there had been any prosecu-
tions under those state laws, since we have not done anything with
the Federal law. Do you know if we have or not?

Ms. RoesseL. If I may, in my visits out in the field last August,
I did have an opportunity to meet with the Director of the %‘55 -
sumer Affairs Division within the Attorney General's Office in New
Mexico. In that instance, he describes several, I guess, settlements.
It seems like these prosecutions end up in settlements.

For instance, the Taos Drum Company which, when you hear
that, and I have seen their advertisements, it appears as if it is
made by the Pueblo of Taos, or the people of the Fsunaihfl-:l of Taos.
So in that instance, they were able to extract a monetary fine and
were able to settle that, I believe, out of court.

That particular state was very interested in trying to te
and work with the Indian Arts and Crafts Sol t%t
there are opportunities there.

When we had our initial inter-agency discussions just recently,
the Federal Trade Commission participated, and certainly has as



22

their mandate consumer protection. I think there is a whole net-
work out there that we hope they will be able to introduce us to,
in ttﬁtma ho]f;lml:ing at that aspect and trying to get information out
to the public.

They noted that they do have an FTC bulletin or advisory to con-
sumers on the sale of Indian arts and crafts. But I think that this
area is something where we are really snrat.chindg the surface.

The CHAIRMAN. Well, I know it is complicated, because when you
talk about Indian made, and the word “made,” there are a lot of
subtleties in the semantics, using that word “made.”

If an Indian pushes a button that stamps out rings, is that In-
dian made? Well, under the striet guidelines of the Indian Arts and
Erﬂ.ﬂ:ﬂ Board, it is not. It has to be hand manipulated, as you

now.

Also, what is the percent of the product, and I know for a fact
that there are Indian people that sell things along the highways
down by Gallup and some of the parks and in and around 2]?'13
Grand Canyon that get Taiwanese, Haitian beads, and they just
put another string on it. Then they say, “I made this.” So maybe
we need to clarify what “made” means.

I would like to turn now to Senator Kyl, who was the original
sponsor of the revision bill in 1990, and I was the cosponsor. It is
ai);u of great importance to him. Coming from Arizona, that is also
a great part of the home economy for Indian pen;»le in his state.

enator Kyl, would you like to make a statement?

Senator KyL. Thank you.

The CHAIRMAN. I think we have got what, about another seven
or eight minutes? We will have to run and come back, Faith.

STATEMENT OF HON. JON KYL, U.S. SENATOR FROM ARIZONA

Senator KYL. Thank you very much.

Mr. Chairman, I do not know that I have ever told you this, but
I really got interested in this, not only because some Hopi and Nav-
ajo friends of mine brought it to my attention in Arizona, but be-
cause father, who served in the Congress during the 1960’s and
early E‘gﬂ'a on the Interior Committee in the House of Representa-
tives, and later as Assistant Secretary of Interior, worked on this,
way back then, in an effort to try to achieve this kind of result.

'&ghen I was elected to the Congress, he said, “You know, 20
years ago, 1 tried to get something done. One thing you might try
to do is to get some help in this area.”

I went to Senator Campbell then, and we tried to find a work-
able, enforceable way to protect the Indian artisans in their arts
and crafts. I want to t you very much for your leadership, Mr.
Chairman, and for, of course, holding this hem'itgﬁ,

We co-wrote the act of 1990, which attem to vest the Arts
and Crafts Board at the Department of the ﬁ:tterior with new au-
thority to combat counterfeits and misrepresentation.

The 1990 act was effectively a truth in advertising law that es-
tablished criminal and civil penalties for misrepresentation, and
supplemented the indelible marking/country of ongin requirements
for Indian style imports that were established in 1988 in the Omni-
bus Trade and Competitiveness Act.
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When we consider what arts and crafts mean to Indian people,
I think we need to understand that they are important for both
economic and cultural reasons. Indian people depend upon arts and
crafts for their livelihood.

To give you an example of how important the sale of arts and
crafts is to the economies of Indian Country, let me cite a couple
of examples. _

Representatives of the Hopi Tribe tell me that an estimated 37
percent of the tribe’s working population is employed in some way
in arts or crafts making. This is a significant share. Mr. Chairman,
I would like at this point unanimous consent to introduce into the
record a statement by the chairman of the Hopi Tribe, Wayne Tay-
lor,

The CHAIRMAN, Without objection, that will be included in the
record.

Senator KyL. Thank you.

[Referenced document appears in appendix.]

Senator KYL. An estimated $11.2 million of income to the Hopi
economy is due to arts and crafts. But consider this, forgeries are
estimated to cost the Hopi Tribe another $4.6 in lost sales. The
tribe estimates that fully 40 percent of forgeries sold in the market-
place are represented as Hopi.

All told, estimates are that 40 to 50 or maybe even up to 60 per-
cent of the $1 billion Indian arts and crafts market is inappropri-
at.wr represented as genuine.

ith a market that large, some people will go to great lengths
to claim a share of it for themselves. We have heard about the
town in the Philippines that was renamed Zuni, so their products
could be markebetf as Zuni made.

This costs Indian tribes very serious money. But more iz at stake
than dollars and cents. It does misrepresent the native culture
itself and, in that sense, poses a threat to its continuation.

The Associated Press profiled Zuni Indian silversmiths Jan and
Wilda Boone in a report earlier this year. According to that report,
the Boones make earrings and braoefrat.a in a workshop in the Enuni
Pueblo, south of Gallup. Jan's parents were silversmiths, as were
his grandparents before him.

ilda's parents made animal carvings. Her daughter applies that
craft right now. Their craft has been passed on from generation to
generation, but because of the counterfeiting and misrepresenta-
tions, the Boones are reportedly thinking about a different trade
for their two :{frungeat children.

Imitations have not only cost the Boones sales, but they have
caused buyers to be wary of the genuineness of that family's own
creations. Of course, if Indian artisans can not make enough
money, due to competition from fakes, then they are going to aban-
don these arts, and the very rich Native American traditions they
represent could die out.

artisans have to increase productivity at the expense of time-
honored manufacturing techniques, in order to compete with imita-
tion products, another important part of the heritage will be com-
promised and lost. This is a loss for all of America.

So Mr. Chairman, the act was intended to help solve this prob-
lem. It was also intended to provide a mechanism for Indian arti-
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sans to easily obtain trademarks to help distinguish their works as
genuine.

As you have noted and I have noted, this has not worked. The
implementation has been a big disappointment. The fault is not all
;h;e_lnc_linn Arts and Crafts Board. iet me make that point in the

ive years ago, because of budgetary constraints, the House and
Senate Appropriations Committee proposed to abolish the Board. 1
offered an amendment on the Senate Floor to restore funding for
it, ]_ll:tut. resources were very tight then, and they continue to be
tight.

I have always been very disappeinted that the Interior Depart-
ment has not requested the kind of funding necessary to aggres-
sively enforce the 1990 act.

Aside from resources though, I think the Arts and Crafts Board
has really failed to step up to the plate. According to the latest in-
formation I have, not a single case of misrepresentation has been
referred to the Justice Department.

I understand there is one case reportedly in the pipeline now.
One representative of the Board was last year quoted as saying
that the Board is still looking for a big test case. Mr. Chairman,
with an estimated 50 to 60 percent of the marketplace plaﬁued
with forgeries, it does not seem to me that it shuuls be too hard
to find a good test case.

Trademark Regulations have not even been promulgated. This is
now 10 years after passage. Museums that the Board runs around
the country continue to lose money. They cost $465,000 annually,
and yet, only raised $75,000 in net user fees.

As for the Customs Service's enforcement of the indelible mark-
ing provisions of the 1988 act, it, too, has been lacking. 1 have
heard anecdotal evidence that after seizing counterfeits, Customs
auctions off the goods. Some of them are put right into the market-
place where they may be sold as genuine.

Experts say there is enough law, and it is now a matter of en-
forcement. For that reason, I have been working with you, Mr.
Chairman, and the Senate Appropriations Committee, to earmark
a greater share of the budget for arts and crafts enforcement. This
year, about 30 percent is set aside for enforcement. Next year, it
will be 35 percent.

You also had what I thought was another excellent idea, the cre-
ation of a Joint Task Force to devise and implement a coordinated
enforcement response to prevent the sale or distribution of any
product or good sold in or shipped to the United States, that is not
in compliance with the Indian Arts and Crafts Act.

That Task Force would be composed of sentatives of the
U.S. Trade Representative, Department of gﬂmmerce, Interior,
Justice, Treasury, the International Trade Administration, and re
resentatives of certain other agencies. I understand you are still
pursuing this idea, and I enthusiastically support it.

1 look forward to reading the Interior Department’s testimony. I
would ask unanimous consent to submit some questions to them for
the record, especially to try to get some ideas about how we can
ensure effective enforcement of existing law, and whether the de-
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partment thinks any new laws or authorities might be required to
tackle the problem.

The CHAIRMAN. Without objection. .

Senator KyL. But I will say this, if the Board can not or will not
a sively implement and enforce the IACA, then I am ready to
lmg to another agency that can, whether it is in the Department
of the Interior or some other department.

I want to conclude again by thanking you, Mr. Chairman. I join
you in regretting this scheduling difficulty we have been in all
afternoon. We are going to have to return for another vote. That
meant that the vote was two-thirds over. So we will probably have
to go back and cast that vote. I apologize to the witnesses and the
people i.ll‘l the audience for that inconvenience today.

you.

The CHAIRMAN. We will run in a few more minutes for that next
vote,

Before I left for the first vote, you did mention, as I understood
it, that you were just finishing the promulgating of the rules now.
Is that right?

Ms. ROESSEL., We are in the process right now of putting together
the trademark registration regulations.

The CHAIRMAN. But when we first passed this in 1990, at what
point in time were the final rules finished?

Ms. RoEssEL. They were finished in 1996.

"]th CHAIRMAN, It took six years to get the rules done. Is that
right
. ROESSEL. Yes.

The CHAIRMAN. Why so long?

Ms. RoEssSEL. Well, [ was not there at the time. But looking at
the history, I think there was a major hiatus with the Board in
terms of the fact that their very being was being attacked. And I
think under siege, thnstzdpriorities took precedent.

I think, as you related, Mr. Chairman, the whole issue of trying
to reach consensus on who is an Indian appeared to take a great
amount of time.

The CHAIRMAN. Sure, well, let me ask you also, you know, when
you talk about the violations of roughly $1 billion a year industry,
and it is estimated that half of that is counterfeit, I do not think
we are so concerned about some guy who is Anglo, and he has an
Indian wife. She does rugs. Somewhere along the line, he helped
with a rug or something.

You know we are not concerned about those things as much as
we are this wholesale importation of phony stuff, or the wholesale
manufacture, the assembly line manufacture; you know, the chick-
en feather war bonnets and the rubber tomahawks, and that kind
of stuff, and maybe just one level above that; but a lot of that stuff
that is being passed off as “Indian made.”

I remember I used to work for a export/import company in
Japan, ﬂ?.renra ago. Friends of mine came over here, and at some

lace, they had bought Indian bows and arrows. They got back to
apan, and we were looking at it. It had a little stamp on the bot-
tom. Somebody had not peeled off the sticker. It said, “Made in

Japan.”
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They got very upset about that. And 1 said, “Well, you guys made
it. What are you getting upset about?” So, you know, there is plen-
ty of blame to pass around. But it does not seem like we are mak-
inf much progress.

know 1t is very complicated. I had, a few years ago, and it may
have changed now, but some Utes came to me from the Ute Moun-
tain Tribe, which has a pottery factory. They do slip pottery. It is
made in molds. They pour the pottery, and they do hand painting
of the pottery. They market that way. They do not market it as
anything except slip pottery that is hand painted.

Well, at that time, the Park Service would not accept that as In-
Id,ia:; made. They would not let them sell it in Mesa Verde National

ark.

So there are lots of very difficult hairs that we are splitting when
we talk about “Indian made” or “not Indian made,” if [ can use that
in guotations.

our Board coordinates arts and crafts festivals, fairs, markets.
You do that with the museum in Oklahoma and in Browning; do
you not? You work with them?

Ms. ROESSEL. Yes,

The CHAIRMAN, Does it require participating entities and mar-
keters to certify that the goods are authentic?

Ms. ROESSEL. Yes,

The CHAIRMAN. You do? Under that last act, that means the en-
rolled member might have a certificate from a tribe, saying that
they are of that ancestry or something.

Ms. ROESSEL. Ri%‘l;t, rifht, we require that.

The CHAIRMAN, Well, I am certainly encouraged by the hiring of
additional attorneys and stafl dedicated to enforcement. How many
entities have taken advantage of the Board's trademark certifi-
cation program; do you know? You put out a booklet with it, as I
understand; do you not?

Ms. RoesseL. Well, we have our own certification program. For
example, the Navajo Nation, with their Navajo arts and crafts en-
terprise, has taken advantage of that.

he CHAIRMAN. Oh, yes, sure, I have seen that.

Ms. ROESSEL. And there are several other tribes that have in the
past. But what we are looking at right now is developing the trade-
mark regulations. On that, I do not know what the total would be.
We would have to get back to the committee in terms of inquiries
from Indian artisans for that.

The CHAIRMAN. I understand you received 45 complaints allegin
violations. But testimony is that the Secretary has never reques
the Attorney General to institute a civil action. There is a civil por-
tion of the 1990 bill and a eriminal portion.

Ms. ROESSEL. Right.

The CHAIRMAN. is it that they have not asked for any civil
action? Do you knnw?%u you leave that to the tribes, pretty much?

Ms. ROESSEL. No; I mean, we would be vexgul;lappy to have a case
to refer on to the Department of Justice. I think we obviously are
dependent on the written complaints that come in. And of the 45
various categories arise in terms of whether there is enough factual
information or whether we are asking for more information.
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So I think that no complaint comes in just fully deve]oged ex-

actly, so that we can then refer it on to the Department of Justice
It does require review internally by our lawyers.

Again, 1 would emphasize, ause of a lack of resources, we
have not had a lawyer on staff. So our lawyer, who has been here
2 months, is very busy evaluating our backlog. I would be the first
to admit, it is a backlog. We have to get to that.

: The CHAIRMAN. So you are going through all those 45 complaints,
assume,

Well, let me run out and do the next vote. So we do not hold ev-
erybody else up, I am going to ask our staff attorney to go ahead
with some of my questions until I can get back. If you can do that,
Paul, [ would appreciate it. At least we can get those on the record.
I will be right back.

Mr. MOOREHEAD [assuming Chair]. Faith, folluwin% up with what
the Chairman mentioned, let me just ask a couple of the questions
that he would have asked, had he not had to go to the vote.

Senator Campbell was involved in getting the 1990 amendments
to focus on enforcement, penalties, and a number of other matters
10 years ago or so.

But your testimony today is that there is a scarcity of com-
plaints, and that you have experienced some difficulty in getting
the tribes and arts and crafts associations and others to engage not
only in self-policing, but also in reporting potential violations to the
Indian Arts and Crafts Board.

Given what we read are widespread violations of the act in the
popular press, why do you think there are so few complaints made
to the Board, and is there anything that the committee can do to
enhance the frequency or the authenticity of those complaints?

Ms. ROESSEL. I would think that the whole issue of being able
to investigate a complaint is a very real one for us. I think first
before that, we need to have these complaints coming in.

In some of the outreach I have done personally, I think we have
been trying to get into the field to let people know who we are. We
feel that if we can get into the field, educate folks about the law,
let them know what the requirements are, and if one breaks the
law this is the remedy that we have that they can follow. That
would enhance more complaints coming in that are better written
and more on point.

I think some of these complaints are folks that are frustrated be-
cause maybe they got a bad deal when they were buying Indian
art. I know when I was talking with the New Mexico Attorney Gen-
eral’s Office in the Consumer %‘hn'siun, he said, if I recall correctly,
at least one-half of his cases were bad deals. t-’enrple felt like they
were taken.

So I do not know how to explain it, other than we are an agency
charged by Federal law to process these complaints. We do not
have the investigators to go out and to be looking for cases. We can
educate the public. We can let them know what the law is. We can
work with the Indian Arts and Crafts Association. This is largely
a self-policing industry.

_ But I can not honestly say what would be the magic bullet here,
in terms of getting more cases, other than what we are trying to
do right now on a renewed basis.
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Mr. MoOREHEAD. Does the Interior Department require market-
ers of Indian arts and crafts that do business on Federal lands or
in national parks to certify to the Board or to the Department that
those goods also comport with the act?

Ms. ROESSEL. I may have to ask our acting director if she has
any information on that, or we can get back to the committee, but
I am not aware speciﬁcaj}}r.

Mr. MoOREHEAD. Last, the international market for Indian arts
and crafts, as you know, is huge, especially in Japan and in Eu-
rope. Does the Board facilitate on the marketing side of the equa-
tion, overseas trade trips and marketing ventures that involve In-
dian arts and crafts and Indian arts associations?

Ms. ROESSEL. During my tenure on the Board, I have no personal
knowledge of any sucfn international trade trips or marketing or
anything like that. We could get back to the committee if there has
been ahnirthjng in the past.

Mr. MooreHEAD. Or if there are ways that the committee can fa-
cilitate that, in terms of resources or statutory changes, I think the
Chairman would appreciate that.

Ms. RogssgL. Okay.

Mr. MooREHEAD. Mark, I have just a few questions that stem
from your testimony. Your testimony is that because it is difficult
to prove that a retailer or other seller knowingly sells counterfeit
Indian s, criminal cases are difficult to bring, but the burden
of proof for civil cases is much lower.

Bo you foresee the department, as a result of that, being involved
with more civil prosecutions, or does the Department, like all agen-
cies, have a competition for resources, and arts and crafts prosecu-
tions devolve quickly to the bottom of the priorities list?

Mr. VAN NorMAN. Well, we have been aware of the committee’s
interests in arts and crafts, so we looked at some of these issues.
We looked at the eriminal statute and the requirement of know-
i selling the goods, knowing that they are not Indian made.

" talked to our Office of Legal Counsel. They informed us that
that would be something that needs to be in the statute. So it is
not possible to eliminate that kind of a knowing requirement on
the criminal side of it.

We also talked informally about what kind of possibility there
would be for having misdemeanor enforcement. We were informed
just on an informal basis, that probably keeping it at a felony level
improves the chances for criminal prosecution.

e did kind of a survey, the Executive Office for U.5. Attorneys,
and came up with a few instances where the U.S. Attorneys Offices
have pursued some actions under the act.

In re to the department’s civil actions, we would have to rely
on the Board to pursue the process through the Secretary, to make
a recommendation. That was something that the department a

ntly had sought in a 1990 legislation. So I guess we would
Eave to rely on that process. L

You know, one of the things, though, that I was thinking about,
in the past, when the committee has been interested in an area,
we have done some outreach with tribes.

We would be willing to, if the committee thought that this was
a worthwhile thing to do, work with the Board, and do some kind
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an outreach conference in the Fall, and talk maybe about market-
ing an electronic commerce or maybe international trade, if we can
get Commerce to come in. But it would also be about enforcement
and more education about the act.

So if you want us to pursue something like that, we are happy
to increase our outreach efforts on this. )

Mr. MOOREHEAD. We will take that to the Chairman and see if
he is interested in that.

We will hear, in a moment, from the Ho-Chunk Nation tribal
leader that the tribe has had some success pursuing civil cases
against counterfeiters and has reached a number of settlements.

Do you think that the department’s resources, admittedly scarce,
would be best or better spent on assisting tribes in filing these
suits and, in effect, making tribes private Attorneys General, with
regard to civil suits? I think you partially answered that with the
last answer regarding the conference and the dissemination of in-
formation.

Mr. Van NorMAN. You know, we are happy to talk to tribes
about these issues and do more outreach efforts, even when we are
not parties to the litigation. [ mean, we are happy to pursue that.

Mr. MooREHEAD. | think those are all the questions that the
Chairman had for the first panel. On his behalf, let me thank you,
Faith Roessel and Mark Van Norman. As is his want, we will usu-
ally follow up with written questions, and ask you to submit those
in a number of weeks.

Mr. Van Norman, Thanks very much.

Ms. RoeSSEL. Thank you.

Mr. MooREHEAD. Thank you.

If we could now proceed to the second panel. That would be the
Jacob Lonetree, president of the Ho-Chunk Nation; Jason Takala,
from Holbrook, AZ, an Indian artisan; Andy Abeita, from the Coun-
¢il for Indigenous Art and Culture; and Tony Eriacho, a Board
Member uflﬁ‘fe Indian Arts and Crafts Association.

Until the Chairman gets back, I would simply ask you, Chairman
Lonetree, to begin your statement. Then the Chairman can pick it
up, when he comes back to the hearing.

STATEMENT OF JACOB LONETREE, PRESIDENT, HO-CHUNK
NATION, BLACK RIVER FALLS, WI, ACCOMPANIED BY GARY
BROWNELL, HO-CHUNK NATION ATTORNEY GENERAL; MI-
CHAEL P. MULLEN, ATTORNEY; AND MATTHEW MULLEN,
PRESIDENT, NATIONAL AMERICAN ARTS, INCORPORATED

Mr. LoNETREE. Thank you, Mr. Moorehead. Good afterncon, ev-
eryone.

t is an honor to be asked to testify today before the Honorable
Chairman Campbell's committee. In my observation back here in
listening to the members of the first panel, and some of the inter-
action that has occurred, obviously, as we join together today, we
do have some problems relative to this act.

Before I proceed with my statement, I would like to take this mo-
ment to introduce three of the individuals that I have brought with
me, Mr. Moorehead.

Mr. MOOREHEAD. Please do.
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Mr. LONETREE. First of all in the Attorney General for the Ho-
Chunk Nation, Gary Brownell.

Also, as it was quoted earlier during the panel one discussion
that the Ho-Chunk Nation, in collaboration with the Native Amer-
ican Arts, Incorporated, out of Chicago, which is owned by mem-
bers of the Ho-Chunk Nation, I would like to introduce one of the
owners, Matthew Mullen.

Mr. MOOREHEAD. Welcome.

Mr. LONETREE. And the attorney that represented Native Amer-
ican arts interests in that lawsuit that you just referenced, Mr.
Moorehead, also in conjunction and assistance from the Ho-Chunk
Nation, is Michael Mullen.

Mr. MicHAEL MULLEN. Good afternoon.

Mr. MoOREHEAD. Welcome,

Mr. LoNETREE. Upon the conclusion of my statement, obviously,
I will be ﬂresent to answer any of your questions and inquiries re-
garding the act of 1990. I think that based on some of your ques-
tions, I would be very honored to answer any questions, relative to
the cultural portions of the act.

However, from the technical standpoint, I will defer to Mr.
Mullen, if you want to reference your questions in his direction,
Mr. Moorehead.

It has been 10 years since the passage of this act, which is vitally
important to the protection of Indian artisans and crafis people.
The act requires that products that purport to be Indian made in-
deed be Indian made.

It provides a valuable tool to preserve the cultural integrity and
commercial value of these products of Native American hands and
spirits.

The term “arts and crafts” does not do justice to the cultural cre-
ations about which we speak. I attached as exhibit 1 to this testi-
mony a statement of the Ho-Chunk Nation traditional court, com-
posed of clan elders, describing the depth of cultural meaning and
the importance of these items.

These works embody a culture and identity of a people, and re-
flect personal and family history. They are a fundamental means
of expression as to who we are, as Native Americans, and as mem-
bers of our respective tribal nations.

Native American arts and crafts also have an im?ortant. eco-
nomic place in Indian Country. Many individuals and families rely
on the production and sale of these items for their livelihood.

The Ho-Chunk Nation is developing an enterprise to provide an
outlet for these artists of the Ho-Chunk Nation and other tribes.
We call this enterprise the Wonk Sheek Trading Company, our lan-
g‘uﬁge's term for native peoples.

e are actively seeking to set up distribution channels for this
enterprise as of our economic development and diversification
efforts. The Ho-Chunk Nation has been represented in trade mis-
sions to Germany, and we have discussed this and other develop-
mental issues with commercial interests from Japan. We know that
the market for authentic Indian arts and crafts is international.

The cultural integrity and economic viability of authentic Indian
arts and crafts are threatened by the substantial market and coun-
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terfeit Indian [imduct.a. Many of these products are imported, and
most are cheaply priced and are of inferior quality. )

I attach a copy of the articles appearing in the April 9, 1998
issue of “USA Today” describing this problem as exhibit 2. Unfortu-
nately, the problem is still as real today. If anything, its scope may
have expanded.

Co ss provided a powerful tool to deal with this problem
through the Indian Arts and Craft Act of 1990. The reason that the
problem has not been adequately dealt with is the lack of enforce-
ment of that law.

Although there are powerful criminal and civil deterrents to
counterfeiting Indian goods contained in the law, the public en-
forcement mechanism has not been used. The reasons for that lack
of enforcement should be addressed by the Indian Arts Board and
the Department of Justice.

However, a fact of non-enforcement is clear. It is only through
the private right of action authorized by the act that this law has
begun to have life. The Ho-Chunk Nation is proud of its collabora-
t{::nn with Native American Arts, Inc. to pursue the enforcement of
that act.

In 1996, Native American Arts, Inc., an Indian arts and crafts
organization, was organized by members of the Ho-Chunk Nation
to market and distmbute only authentic Native American made
arts, crafts, and jewelry. It is headquartered in the Chicago, Illinois
area. The authentieity of the Native American products was to be
a main selling point, along with high quality.

After the operation was launched, it was determined that the
marketplace was being flooded with imitation Indian products,
being sold as authentic. Retailers and wholesale suppliers falsely
suggested or falsely represented that their products were authentic
Indian made products, when they were not. Subsequent investiga-
tion revealed that many of the imitation products were made in
Mexico, China, and the Far East.

In addition, Native American Arts tried to get retail space in
shopping malls around Chicago, and on some occasions were turned
down, because other retailers in the same mall were selling com-
peting Indian products. It was later determined that some of these
retailers were selling imitation Indian products as being authentic.

Let me state here that prior to my coming down here to provide
this testimony, in conference and consultation with the members of
our traditional court, there was a great deal of composition that
underlies a lot of the problems associated with this act.

One of the major underlining factors here of a subterranean cat-
egory or understanding is that Native American arts represents the
spirituality of our people; just who has the riji;ht to make what
Emdunts of arts, such as jewelry, the making of Native American

asketry items.

This 18 a reflection of a spiritual nature. It is in that vein that
the clan leaders of our nation have auppurted by resolution that we
continue on and support the chairman’s interest in this particular
area.

Again, 1 say thank you for giving me the opportunity to appear
before this body today. i

[Prepared statement of Mr. Lonetree appears in appendix.]
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Mr. MOOREHEAD. Thank you, Mr. Chairman.
Mr. Takala.

STATEMENT OF JASON TAKALA, ARTISAN, HOLEROOK, AZ

Mr. TakarLa. Good afternoon. My name is Jason Takala, Sr. I am
a member of the Hopi Tribe. I am a gold and silversmith, specializ-
ing in Hopi overlay jewelry. Thank you for a chance to tell my
story.

I have attached the following items to help you understand my
testimony. A memo of April 14, 1994, outlining attempts to contact
the IA.CI{ The memo reports copg—right putlines and lprchlema with
copyright claims, and an article that traces proposed legislative his-
tory and current statutes of the act.

H; 1993, my wife, Margie and I, went down to Sedona to deliver
some jewelry to Garland's Indian Trading Post. We found a ring
which looked just like my work in a showcase. I asked a sales-
person to see if it was my work. She took it out and showed it to
mei. After observing it, I realized that it was a casting of my origi-
nal ring.

Thanfing was cast in 14 ecarat easting, and I had only completed
6 rings in 14 carat. This can be observed on the attachment.

By casting rings, these rings, my trademark, which I have put
on the inside of the ring, hag been filled with solder, and [ could
tell, because of the slight imperfection of the insert of the ring,
where my trademark should have been.

I made a claim under the American Indian Arts and Craft Pro-
tection Act of 1990. I believe my claim was the first of its kind.

I would like to compliment and thank the U.S. Attorney's Office
in Phoenix, and especially Assistant U.S. Attorney Tom LeClaire,
for taking such an interest in my case, and also Tony Brown, an
investigator for the Department of the Interior. Unfortunately,
their hard work and dedication to this claim did not result in an
indictment.

The main problems that attorney Christopher Kramer and [ en-
countered in trying to bring a claim for damages are as follows.
The Hopi Tribe said they could not expend public funds to sue for
the benefit of a private individual. They were also worried about
potential liabilities, counter claims, and the U.S. Attorney had no
resources to pursue it civilly.

There were sibly some problems in using public funds for pri-
vate persons. As a practical matter, no one is able to recover under
the act, as long as the artists must rely on the tribes or the U.5.
Attorney to act on his or her behalf.

As an artist, I am very thankful for my given talent. My uncles
used to tell me, “This is your given talent. No one will ever take
this from you. This is yours to keep and work with. It will die slow-
ly with you, as you grow older.”

But this did not happen. Somebody did take my talent, and made
a mold out of one of my pieces, the ring, and misled the people who
observe and admire American Indian art.

That kind of impact is very obvicus. The copies of my work made
through castings are not nearly perfect, but sell at 20 percent of
tlée cost of the original. I get no royalty or fees. The market is elud-
ed.



33

One of the problems we had in our claim under cui:yright and
trademark law was that we could not prove who actually made the
copies. All we could do was show that they had possession of the
copies.

f we had been able to bring the claim under the act, we would
have been able to show that they were displaying the copies as if
they were genuine, and they should have known better. I would
have been able to collect for some damages. This is important be-
cause finding out about these violations was just luck.

I, as an artist, should hnvawgiven the same consideration as the big
corporations, like Sony, Walt Disney, Paramount, and RCA, to
name a few. Just because I am an individual artist, I should be
treated just like any other corporation.

This concludes my testimony. Thank you very much.

[Prepared statement of Mr. Takala appears in appendix.]

Chairman CAMPBELL [presiding]l. Okay, we will go on with Mr.
Abeita. Andy, are you a working artist, too?

Mr. ABEITA. Yes: | am, Mr. Chairman.

The CHAIRMAN. Are you, by any chance, related to Pablita
Abeita?

Mr. ABEITA. Pablo?

The CHAIRMAN. Pablita, she worked on this committee for a num-
ber of years, before she went over to the Smithsonian.

Mr. ABEITA. I do not believe so, sir.

The CHAIRMAN. Well, I guess Abeita is like Smith or Jones in the

lo world.
r. ABEITA. Yes, absolutely.

The CHAIRMAN. Okay, go ahead.

STATEMENT OF ANDY ABEITA, COUNCIL FOR INDIGENOUS
ARTS AND CULTURE, NEW MEXICO

Mr. ABEITA. Thank you, Mr. Chairman.

My name is Andy Abeita. ] am a Native American Indian artist,
a sculptor artist, from Isleta Pueblo in New Mexico. I am currently
a commercial trade consultant in the Crafts Sector, for the United
Mations International Trade Center, and the first American Indian
artist President of the Indian Arts and Crafts Association, of which
you are a member.

The CHAIRMAN. Yes.

Mr. ABgiTA. Also, I am currently the U.S. delegate on an inter-
national commission for cultural preservation for the United Na-
tions Educational Cultural and Scientific Organization.

Because of my tradition and our Pueblo beliefs, 1 actively partici-
pate with a number of other Pueblos in their traditional activities,
and speak four different languages. 1 have been a professional art-
ist for the last 15 years, | ﬁ:ﬁe been quite involved in what has
been happening in the industry, over the years, as I am sure Mr.
Nighthorse is also aware.

n the last 10 years, I have been working with several Indian
arts organizations and Indian tribes under the auspices of the In-
dian Arts and Crafts Association, in the area of Aboriginal arts and
crafts preservation and legal protections.

As time has passed, myself and other devoted members of the
IACA Board have found it necessary to create a separate, edu-
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cational resource organization with a not-for-profit 501-C-3 status,
in order to a uat.eijr address the governmental and public sector
art and culturally-related legal and educational concerns.

In 1997, I founded the council for Indigenous Arts and Culture.
The recently-created council for Indigenous Arts and Culture re-
ceived its Federal tax designat.ion 501-C-3 status in 1998.

Since its inception, CIAC has undertaken projects that primarily
center around indigenous native communities, and the difficulties
that these communities are facing in trying to protect and preserve
geir native arts and culture in an ever changing world around

enm.

Part of the reason why we created this not-for-profit C-3 is be-
cause the [ACA is a trade urﬂnizatiun, C-6. As a C-3, we were
hoping to be able to get more funding for the types of projects that
we have been working on in Indian communities. Having a major-
ity Indian board on a not-for-profit in this particular area helped
tremendously, as well.

For centuries, arts and hand crafts have played an important
role in both the religious and social dichotomies of our Indian
ple. The images that you see in most all of the designs used in Na-
tive American arts and erafts are religious in nature. Even the
hand fabrication process used in many of these creations is often
a reflection of an individual artisan's relationships with the tools
that begin with the beating heart, mind, and soul.

QOur history ties us to this earth and our Creator is evident in
most all you will see in the images of the cultural arts of the Na-
tive American artisan.

In 1980, the U.S. Census Study, incIudin_g‘ the 554 American In-
dian tribes, the Zuni, the Navajo, the Hopi, and the River Pueblo
tribes of New Mexico were, of course, included in the survey. It is
found that this handful of Indian tribes are noted as being the na-
tion's leading producers of handmade Indian arts and crafts.

The Census survey indicated that in the above-mentioned com-
munities, that there was an average of a 30 to 40 percent unem-
ployment rate in 1980. Also noteworthy is that up to 85 percent of
the families surveyed reported that arts and crafts were either a
primary or secondary form of income in those communities.

Industry experts point out the Indian arts and crafts industﬁ
was at a historical all-time peak in overall business in that gener
timeframe. In 1985, a related survey done by the U.5. Department
of Commence indicated that the Indian arts and craft industry was
estimated to be generating between $700 million and $800 million
annually in gross revenue.

In the U.S. Census poll taken again in 1990, these same tribes
were found to report an unemployment rate of between 50 and 65
percent, on average. )

In 1997, at an Indian Arts and Crafts Association sanctioned
meeting held in Albuguerque, NM, the United States Indian Arts
and Crafts Board indicated to a multi-tribal delegation that the in-
dustry was generating well above $1 billion annual and growing.

If you look at the statistics, based upon just that simple informa-
tion of the unemployment rate of 30 to 40 percent in 1980, the in-
dustry grossing $700 million to $800 million a year, and compare
that to the same Census polls in 1990, when there was a 50 to 65
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percent unemployment and over $1 billion generated, you can see
that there is a major problem in the ratio.

The industry statistics clearly indicate that the industry is grow-
ing, undoubtedly. The Indian Arts and Crafts Association reports
that more businesses than ever are carrying American Indian style
handicrafts and jewelry.

The Association has a mailing list of over 12,000. But the unem-
ployment rate and the revenue reports expose an interesting
concept in supply and demand growth. The supply is growing, but
who is making tge product?

The historical promotion and commercial successes derived from
the sales of American Indian goods has contributed significantly to
the onslaught of commercial invitations that have found their waﬁ
into the market at the national level. We have also seen the growt
of invitations beginning to take over a substantial portion of the
international market.

Investigative reports from cities around the world, such as Santa
Fe, NM; Los Angeles, CA; New York, NY; Paris, France; Milan,
Italy; Tokyo, Japan; and Frankfurt, Germany indicate large quan-
tities of fayke Imfian arts and crafts being represented as authentic
and original American Indian artworks.

The U.S. Customs Office reported to the CIAC, the couneil for In-
digenous Arts and Culture, which is the organization which 1 am
representing today, that since 1990, counties such as the Phil-
ippines, Mexico, Thailand, Pakistan, and China have been import-
ing an average of $30 million annually, from buying American In-
dian style arts and crafts.

Although the U.S5. Customs Agency stated that the dollar amount
was an estimate and not a fact, the numbers ‘are quite significant,
nonetheless. Some of these items include jewelry, artifact reproduc-
tions, pottery, ethnic crafts, and textiles.

New Mexico and Arizona provide the world market with roughl
80 percent of all commercial Indian handmade goods. The CEAS
has been wnrk.inﬁ with law enforcement agencies in both the
United States and State government agencies in combating the
fraudulent sales of Indian arts and crafts in these regions.

Recent investigations have uncovered that many businesses in
these States also participate in the multi-million dollar sale of fake
Indian arts and crafis.

It is an important element within the CIAC's mission to promote
national consumer education, as well as law enforcement education
for Indian arts and crafts. Statistical information gathered from in-
dustry sources over the last 5 years indicate that up to 50 percent
of all Indian arts and crafts sold in the United States may not he
handmade by definition.

The Federal regulation under Public Law 101-644 does not offer
explana.tugly definitions for method of creation. But in several
States, Indian arts and crafts statutes do.

There are three definitions under those regulations: Handmade,
which is defined as taking manual labor and raw material, and
producing a final product; handcrafted means to take pre-made
parts and pieces and to manually assemble them to create a final
product; and machine made, which means a product that is totally
machine made.
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The Federal Government and 11 States have Indian arts and
crafts rpmtections law. The biggest problem that we have seen is a
lack of education on their beh&gf?

CIAS research had found that these government agencies and
their agents have not had an opportunity to be trained on how to
identify Indian and/oer non-Indian Fmduct.s.

In 1995, under the leadership of then IACA president, Pam Phil-
lips, the IACA began trainin¥ these agents. Then in 1997, the
CIAC continued the practice o pmﬁdinf both classroom and field
training for law enforcement agents. Including in this training are
members of the New Mexico and Arizona offices of the Attorney
General, the FBI, U.5. Customs, Office of the Inspector General,
and the World Customs Agents.

U.S. Customs law, the 1989 Omnibus Fair Trade Bill, Regula-
tions 19 CFR Section 134 actually requires that any and all Indian
style jewelry or crafts imported into the United States must wear
a country of origin stamp indelibly marked into each individual
piece of jewelry or craft entering U.5. boundaries.

The biggest downside to the law is that a loophole was created
in the language; whereas, the term under Exceptions reads, “unless
technically or commercially infeasible.”

The intent of the law is to force importer manufacturers to mark
their goods indelibly with a country of origin, as read in the law,
by dye stamping or otherwise permanently marking the goods as
to country of origin. As an example, many manufacturers have
found that by attaching to jewelry a small soldered wire, so-called

rmanently attached, with a tag indicating the country of origin,

.S. Customs port inspectors allow the products to pass inspection.

There are over 330 ports of entry into the United States. After
passing the Customs port, many unscrupulous importers and un-
ethical arts and crafts dealers simply snip off the wire tags and
begin to sell these goods as authentic Indian artworks.

eyond that, when it comes to the provision that states' paper
tags or other types of marking, the intent of that was referring to
the use on small earrings and items that were too small to take
an indelible stamp of sorts.

I believe that the importers are exaggerating on their ability to
be able to mark these goods. In many cases, where the text says,
“commercially infeasible,” commercially is being drawn up as being
i'mt affordable, which I do not believe was the original intent of the

aw.

Let me give you an example. In 1997, the CIAC, in collaboration
with the El'ldian Arts and Crafis Association, had lobbied for the
New Mexico Attorney General to develop and enforce a mechanism
within the Indian Arts and Crafts Sales Act in New Mexico. We
were able to appropriate $150,000 for such an investigative effort.

We were ahFe to investigate over 100 leads on fraud and mis-
representation. Of those 100 or so investigations that we had initi-
ated, seven of them were taken to text for our attorneys to review
within the New Mexico Attorney General's Office.

In many cases, because of the problems in language of the Fed-
eral act, which we were trying to pursue, working in collaboration
with the New Mexico Attorney General's Office and the U.S. Attor-
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ney General's Office, we were able to go into 100 businesses in New
Mexico and another 50 in Arizona.

What we have found is that these retail stores are carrying prod-
uct that is handerafted in many cases, as defined in New Mexico
and Arizona law, which states parts and pieces and manual labor
equate hand crafted; but also a number of import products. So we
involve not only the Attorney General's Office, but also the Office
of the Inspector General and the U.S. Customs Office.

What we found in many instance's is that we need to have mul-
tiple contaets within the enforcement mechanism, so that we make
sure that we follow jurisdiction and chain of command on particu-
lar issues developing cases.

In those cases, it was quite simple. Most of the problem that we
were running into is the fact that we had to point out the point
of origin of the product.

In fact, we had been working with some of the dealers in Albu-
querque, who actually manufacture Vietnamese Indian look alike
Emducts, and importers from the Philippines, and Thailand, who

ad businesses established in Albuquerque.

We had been working with them to identify their product. So
when we went out into the field to locate these goods, we knew ex-
actly where the point of origin was.

The problem that we had run into in several cases is that a re-
tailer buys from many different sources, many different dealer
sources, manufacturer sources, individual artisans. Quite simply,
?hese individuals would say, I do not have clue who I bought tglat
rom.

In Gallup, one the places who contribute a tremendous amount
of product, they simply say, we do not keep receipts. We buy from
the Indians. If we give them receipts, we have to charge more. You
know, they do not want checks. They want cash. So we have no
record of this. We actually have this on case statements that we
would be investigating.

This opens up the door to a number of other problems. What I
would like to focus on in this particular element of the act is the
fact that it gets back to education. The U.S. Customs Officers who
are in charge of the indelible marking requirement, in this particu-
lar instance, as we had found in New Mexico, are not enforcing the
law at the ports.

As we had mentioned, there are over 330 ports in the U.S. The
Council for Indigenous Arts and Culture has able to train 12.
Of those 12 ports, over the last 2 years, when we receive shipments
of Indian styled products, we send them back as required by law,
and tell them that when you bring these back into the country,
they must be indelibly marked.

Quite often, these exporters and these American-owned compa-
nies simply go to another port who has not had formal training or
has no interest in wanting to pursue the issue.

A point in fact, 1 year ago, January, we confiscated a $70,000
shipment of Indian arts and crafts style product in Los Angeles.
We essentially found that when that particular shipment was
found, we had to have them take that product back and mark it
with the proper country of origin.
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When the product came back into the country and it was not

marked with country of origin, the goods were confiscated. Then
U.S. Customs auctioned off the products that were not marked and
then were sold back to the people that imported in the first place,
at less than it cost them to originally produce the items. These are
some of the problems that we are facing at that level,

There was a reference earlier to the Tacs Drum Company law-
suit. Quite briefly, and I am almost done, and that was that there
were 54 employees of the Taos Drum Company. Of the 54 employ-
ees, there were four Native Americans working at Taocs Drum. I did
this particular investigation myself. There were four Native Ameri-
cans.

We went to the Taos Tribe. We indicated to them what the prob-
lem was. The Taos Tribe told us, essentially, this is out of our juris-
diction. You go ahead and file it through the State.

We took this case to both the U.S. Attorney’s Office and the State
of New Mexico Attorney General's Office. At that time, Tom Udall
was looking for criminal prosecution, because they have been pro-
ducing these drums for over 20 years with the same ratio, as testi-
fied by individuals who had been working there for over a 10-year
period, who stated there has never been more than one-half dozen
of them here at any time. It is mostly illegal immigrant labor.

But all of the brochures, the certificates that are issued are all
indicating handmade Indian authentic genuine product. There are
two women who, up until last year, were signing every single cer-
tificate of authenticity.

Yet, the Attorney General's Office, after Tom Udall had left of-
fice, decided that she was going to settle out of court for less than
$10,000 in a civil suit, when we knew that there was criminal ele-
ment involved here for the sales of these products for over 10 vears.
This is very typical of what we have found in the area.

Before I run out of time, I wanted to refer to two simple things.
One of them is Zuni, Philippines. Yes, in fact, there was a place
called Zuni, Philippines.

In my work over the last five years in working in these commu-
nities, the United Nations had appointed me to a Commission on
the International Trade Center to investigate Aboriginal arts in
copyright and trademark infringements.

One of the issues that we had dealt with was ]ucatinilimumes.
We were able to find, in fact, that the source of Zuni, Philippines
jewelry that was being imported into the United States was in a
small township outside of Quezon City, in the Philippines.

We were able to identify this. We sent them, essentially, requests
from the United Nations International Trade Center for clarifica-
tion as to what form of ownership they have on this title, under
international trade authority of copyright and trademark, and they
had none.

This a business, an American owned business, that went into the
Philippines and essentially established a wurkir;; network of a vil-
lage, trying to put together a manufacturi acility, essentially
stamping everything made in Zuni, because the township had es-
sentially changed its name.
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After reference to our letter from the ITC, they changed their
name back. They were afraid of the international publicity, because
they are a strong handicraft community. )

The CHAIRMAN. Was this an American company that did that?

Mr. ABEITA. It was an American company. I did want to point
out that in all of the investifatiuns that we have found involving
American Indian style jewelry being imported into the United
States, not one of them was a foreign owned company. They were
all American owned companies.

My last point is the trademark. Trademarks protect consumers
by helping them make decisions in the marketplace for goods or
services. %he law of trademarks rests not alone on the property
rights of the trademark owner, but in the right of the consuming
public to be told the truth.

Thus, in a trademark infringement lawsuit, the Plaintiff acts as
a vicarious avenger of consumer interests. At present, consumers
of Indian arts and crafts are confused; not specifically as to wheth-
er an individual Indian artisan created a work, but rather as to
whether or not the work in question is of genuine Indian work, and
not a cheap imitation.

Consumer confidence in Indian arts and crafts is perhaps at an
all-time low. Instances abound of consumers being misled as to the
authenticity as to a piece of art work.

In general, consumers are at a disadvantage; vis-a-versa sellers,
beeause of their inability to judge the authenticity of a piece of Na-
tive American art work.

To date, the CIAC has facilitated a number of debates that have
taken place within Indian Country as to what formal trademark
would best serve consumers in regard to the sales of arts and crafts
of all Indian nations. The merits of regular trademarks, collective
trademarks, and certification trademarks have all been considered.

One thing has become clear in this debate. That is that the
standard trademark provision of the 1935/1990 act does not ad-
dress the blanket needs of today’s Indian arts industry.

Our legal counsel on copyright trademark, which ;I:gu happens to
be the legal counsel for this particular instance of the Ho-Chunk
Nation, Peacock, Myers and Adams, has suggested that the regular
trademark does not adequately resolve such consumer confidence
issues.

Instead, a regular trademark typically resolves confusion as to a
source, such as an individual artist or company. To perform this
funetion, a regular trademark must identify a single source, not
multiple sources,

On this basis, a regular trademark is not the correct tool, be-
cause many artists can not fit squarely in a single source concept
required by trademark law. A regular trademark works for fran-
chises, because every franchise sells the same thing; whereas, an
artist within an Indian nation does not.

Collective trademarks do not address the confidence problem, ei-
ther. According to the U.S. Patent and Trademark Offices manual
on trademark examining procedures, if a collective trademark
takes into account characteristics of a good, then it is properly clas-
gified as a certification trademark. us, to boost consumer con-
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fidence in the marketplace for Indian arts and crafts, a certification
trademark is the correct tool,

The goal is to boost consumer confidence and let them know that
when they buy an authentic Indian handmade good, it is, in fact,
a Indian dmade good.

The CHAIRMAN. Andy, I apologize that we got this off to a bad
start today, because we havll had votes. But we do have people that
have other commitments, wiy are going to have to leave, so I need
you to move along, if you woull.

Mr. ABEITA. Quickly?

The CHAIRMAN. Yes; much quicker.

Mr. ABEITA. All right, the point that I wanted to get in is coming
up just right now.

e certification trademark, when adopted by Native American
tribes, will assist the industry, as well as the tribes themselves, in
the authentication of arts and erafts goods of their particular tribal
members.

Currently, the CIAC is assisting the Navajo Nation, the Zuni Na-
tion, and the Hopi Tribe in actively developing a trademark initia-
tive of this sort.

Although the focus of our project has been primarily in these
three communities, we know that other Native American commu-
nities around the country suffer from the same instances of mis-
re%resentation.

he certification project considers that the Indian Nation will
own the trademark, and an authority within the nation will admin-
ister the trademark. The authority, however, can not be involved
in the sale or manufacture of goods to be certified, which adds an
additional measure of confidence.

Consider Underwriter's Laboratories, for example. How would a
consumer respond to UL certification if Underwriter's Laboratories
manufactured and sold their own line of goods?

With consumer confidence in the Indian arts and crafts market
so low, this protective measure is well worth the additional admin-
istrative burden.

Overall, plans for executing a certification mark project are at an
advanced stage in Navajo and in the Pueblo of Zuni. Support from
Federal and state governments would be greatly appreciated. How-
ever, it is imperative that the ownership and administration of a
certification trademark be the reapunsibiﬁty and in the sole control
of the Indian Nation, itself.

Federal and State governments can help by suf‘ipnrting the trade-
marks administrative authority finanecially, and to help develop
education. Federal and State governments can also help by work-
ing with the Indian Nations Departments of Justice, especially in-
stances of trademark infringement.

The certification trademark project is being implemented by In-
dian Nations for Indian Nations to address the root of economic
harm in the market for authentic handmade Indian arts and crafts.
Whatever way the Federal Government plans to help, it must sup-
port this mission and not delude it.

At this point, we feel the furtherance of a program supporting in-
dividual trademarks for individual artists may dilute this effort.
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Therefore, we ask the U.S. Congress to choose to support a certifi-
cation project for trademark only.

We further believe that an opportunity exists for incorporating a
certification trademark provision in the Indian Arts and Crafts Act.
Such a provision may help clarify the act and strengthen the act.

The CHAIRMAN. Andy, we are going to have to go on. I apologize.
Turn the rest of your testimony in, and we will make sure we go
over it.

Mr. ABeiTa. Okay, that is fine. | was just about to summarize.

[Prepared statement of Mr. Abeita appears in appendix.]

The CHAIRMAN., When you say that Congress should support
something, I tell you, it is like “herding cats" around here. To get
everybody to support anything, it is literally impossible.

Some years ago, Bill Richardson, who is now the Secretary of En-
ergy, and I tried to get an amendment on an import bill in the
House, to make imported “American Indian jewelry” have it
stamped in the midd?e. instead of using some indelible tag that
could be peeled off.

We could not get that passed. There was so much opposition to
it by importers, the National Jewelers Association, and a whole
bunch n?ogmups that all have lobbies back here. We could not get
that thing passed. That would have solved a lot of the problem
with the jewelry now.

Mr. Apgrta. I believe that the National Jewelers Association did
have a bill proposal to change that, did they not, recently?

The CHAIRMAN. They may have. | do not know. But at that time,
they opposed it being stamped.

Let us go ahead with Tony Eriacho, please.

STATEMENT OF TONY ERIACHO, BOARD MEMBER, INDIAN
ARTS AND CRAFTS ASSOCIATION, SANTA FE, NM

Mr. EriacHO. Yes; my name is Tony Eriacho, Jr. I am an en-
rolled member of the Zuni Tribe in Western New Mexico. Our tribe
is (El: of the major producers of Native American Indian arts and
crafts.

Zuni art is known worldwide. It is collected and traded all over
the world. I am one of the few Native American owned businesses
that buys and sells authentic Indian art. The name of my business
is Eriacho Arts and Crafts. I carry primarily Zuni made arts and
cra:lts. My wife and I do Zuni inlay jewelry, and we sell our own
work.

I am also a member of the Indian Arts and Crafts Association.
I have duo memberships. One is as an artist and also as a whole-
sale retail member,

For the year 2000, 1 was elected artist/crafisperson representa-
tive for the Indian Arts and Crafts Association by the membership.
I am currently vice president of the Council for Indigenous Arts
and Culture, which Mr. Abeita was talking about.

At the local level, I am the president of the local artist organiza-
tion called the Zuni Cultural Arts Council. Currently, the IACA is
the only national trade association within the Indian Art industry
whose tﬁ::imary purpose is to promote Native American arts and
crafts through the trade.
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Its JACA membership represents a broad membership of dealers,
collectors, museums, and artisans. The IACA sponsors two annual
wholesale trade shows of Indian art.

In November 1999, the Cultural Arts Council did a needs assess-
ment study, with the help of the CIAC. What the study found was
that in the community of Zuni, the majority of my people rely on
the sale of their arts and crafts as a primary form of income.

The study indicated that up to 85 percent of the working popu-
lation relies on arts and cr as either a primary or secondary
form of income. Most of the artists that produce the work do not
know the full picture of how the Indian art industry is structured.
All they know is that what they are currently making now is get-
ting harder and harder to sell, and sometimes it is sold for less
than they used to receive, just 10 years ago.

Several people in the community have evidenced that their work
is being copied overseas without their permission. I have several
examples here, if you wanted to have a look at them, as evidence
to show you that this is happening now.

In a number of instances, we have been able to show them im-
ported replicas of their work. This practice of overseas manufactur-
ing is taking the livelihood away from these artisans.

en artists see actual samples of these copies, they understand
why it is getting harder and harder for them to sell their work.
This puts pressure on the local governments to try and find a solu-
tion to this problem.

I made personal inquires, before coming before you, to the Zuni
Tribal Council asking about this issue, and their response is that
the lack of enforcement is a concern to them.

Tribal administrations’ opinion is that in light of the purpose of
the act, the act would be better served where it has better enforce-
ment capability, such as in the Office of Inspector General, the De-
partment of Treasury, Customs, Department of Justice.

Historically, we know that since 1930, there has been the temp-
tation by unscrupulous dealers to manufacture and produce bogus
look-alikes.

Beginning in 1935, the Indian Arts and Crafts Board was devel-
oped, in part, to combat these practices. But recently in 1990, this
issue of misrepresentation was to be addressed by the IACB. Since
then, there has been difficulty to demonstrate a deterrent to those
who misrepresent non-Indian art as Indian handmade.

Very little enforcement of the current 1990 Indian Arts and
Crafts Act has taken place, and there needs to be more involve-
ment from the IACB if, in fact, this is their objective to enforce the
1990 provisions of the act.

Examples of misrepresentations of Indian Art can be seen at
many Native American events such as Pow Wows, some juried In-
dian arts stores, and stores, in general. There is no monitoring of
these events to survey the amount of fraud taking place.

Promoters of these events do not have a resource to call upon to
help them enforce their rules. Also, these event promoters do not
know how to interpret the law. No one knows the difference be-
tween imported copies or real Indian art. So promoters are under
the impression that their vendors or artists know about the law.
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In 1998, under the administration of New Mexico Attorney Gen-
eral Tom Udall, the IACA and the CIAC were able to gain a special
appropriation to address the issue of what Andy was talking about
by the end of the year.

Unfortunately, in the summer that the appropriations were made
available, elections were taking place. By tﬂe end of the year, of 70
potential cases that were investigated, only 13 were deemed seri-
ous enough to be prosecutable, according to the incoming Attorney
General Patricia Madrid. So as a result of these 13 cases, 7 cases
were settled,

Although the intent was to pursue these cases as criminal, these
cases were reclassified as civil cases, and settled for fines of less
than $10,000. This is not the best way to help enforce the act.

Artists that were involved in these cases who were supposed to
gc to court were willing to testify to make an impact for the act,

ut they were disappointed. For the longest time, Native American
Indian artists feel tr)at. they have been given the short end of the
stick. How can the act encourage involvement of artisans if this is
the result?

The 1990 Indian Arts and Crafts Act is a piece of legislation that
was supposed to strengthen the act passed in 1935. Formally, the
IACA and CIAC are in support of this legislation, and believe that
it can be utilized in a positive manner.

In Indian communities, enforcement of the act is a joke. It is like
a paper tiger with no teeth. It looks good on paper, but there is no
one to enforce the act.

An example of how the act can be effective is to provide edu-
cational displays at major Native American events, so it educates
the buyers and collectors of Indian art, as well as the promoters
of these events.

It makes promoters more aware of the resource and responsibil-
ities available to them regarding complying with the act. This in-
formation may be provided to the JACB or through such organiza-
tions as the IACA or the CIAC. Additionally, it can empower an
agency to do something instead of doing lip service.

Board membership of the IACB needs to include Native Amer-
ican artists and natives who are deeply involved in the art indus-
try, to effectively enforce and monitor misrepresentations.

U.5. Customs needs to be educated so that they become more
aware of their responsibilities to enforce the indelible marking rule.
The peel off stickers need to be discontinued.

There are no experts, to speak of, in the JACA who know the dif-
ference between real or fake Indian art. There needs to be support
from IACB and other government agencies in support of our tribal
certification trademark project efforts.

Ownership and administration of tribal certification mark needs
to be the responsibility of and sole control of the Indian nation in-
volved. However, Federal and State governments can help can help
through the support of tribal administrative authority, gnﬂnciallj'.
and through education.

The incorporation of some type of certification mark provision to
the 1990 act should alsoc be considered as a part of a way to
strengthen and clarify the act.



44

The IACA believes that an intelligent plan can be devised so that
it can impact the market with mimimal new grant resources. It is
the desire of the IACA to contribute to an effective solution b
workin‘ferhand in hand with the Indian Arts and Crafts Board ans
the Federal Government.

IACA is currentl att&:ﬂ{)tin%tu raise funds to implement the fol-
lowing activities. No. 1, IACA has an internal enforcement, certifi-
cation process and logo for its members that it intends to market
and promote to the general public, so that the public can have as-
surance that [ACA members are ethical.

No. 2, IACA is currently working with tribes and other organiza-
tions and CIAC to assist them in the development of tribal trade-
marks that can be licensed to tribal artists.

No. 3, IACA is seeking resources to educate Indian artists about
how to protect themselves, build a case, and prosecute people who
cugf' their work. Tribal trademarks will facilitate this process.

o. 4, JACA is exploring a working relationship with a group of
lawyers with considerable expertise in this area, that have indi-
cated their interest in forming an alliance with our organization to
help provide legal counsel on a contingency basis for cases involv-
ing fraud, misrepresentations, or copyright violations of Indian art.

0. 5, JACA is exploring working with our own legal counsel, and
would like to work with the IACB to develop cases and assist in
prosecution.

At the same time, [ACA believes that cases must be developed
and selected with great care, so that it is not abuse, and the most
ﬂalgArant violators are prosecuted.

CA also believes that these cases should be handled with a
minimum of publicity, and even though the law allows goin
people who unknowingly misrepresent Indian arts, this would be a
mistake. We do not want people who sell Indian art to be afraid,
thuniesgy they knowingly misrepresent products in order to profit

ereby.

There many more people in the Indian arts and crafts business
who represent Indian art correctly, to the best of their knowledge,
than those who do nmot. Substantial impact can be made by going
after a relatively few number of people.

IACA intends to take advantage of this trip to Washington to dis-
cuss the initiation of a constructive working relationship with
TACA, based upon the above plans.

[Prepared statement of Mr. Eriacho appears in appendix.]

The CHAIRMAN. Thank you.

I want to assure you, when we worked on this in 1990 and be-
fore, it was not intended to be a joke. I was the founding member
of the Indian Arts and Crafts Association in, I think it was, 1974
or something. It was a quarter of a cent 0.

I was one of the first craftsman that joined that, and helped get
that off the ground. I think they have done a lot of ggzd

I am not active, anymore. I just can not. [ am too busy back here.
But I still get the mail and I still see with interest the brochures
that they print on trying to educate people on what authentic &ot-
tery, authentic jewelry, authentic , and so on, are. [ think they
have done a terrific job, considering the very limited resources they
have to be able to educate.
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Mr. EriacHO. This is one of the educational tools that is done
with a collaborative effort between IACA and CIAC.

The CHAIRMAN. This is a collaborative effort between the IACA
and the Board?

Mr. ERIACHO. Yes; the CIAC. )

Mr. ABEITA. The Council for Indigenous Arts and Culture, which
is the organization that we created.

The CHAIRMAN. But that is not the Indian Arts and Crafts Board
with the Interior.

Mr. ABEITA. Right.

The CHAIRMAN. So in other words, you do not get any Federal
help at all in that educational process.

r. ABEITA. No.

The CHAIRMAN. That is done with either donations or dues from
the dues paying members of the Indian arts and crafts association.

Mr. ABEITA. Yes; I think so.

The CHalRMAN. Yes; and 1 have seen these brochures. They are
very informative. )

Mr. ERIACHO. Yes; and these are brochures that the Council had
also developed, too. It basically is based on the same information
that was provided by IACB.

The CHAIRMAN. One of the big problems we have always faced,
of course, is that, you know, Indian arts and crafts are not defined
in the Constitution. But the First Amendment right of freedom of
expression is, and art is a form of expression. We have always had
di%culty in defining what you can do without viclating that First
Amendment right by individuals, including individual artists.

I do not know of any Indian art form, frankly, that is plagiarized
as much as Indian art is. [ have never heard of African American
art or Hispanic art or Chinese art or something being plagiarized
like Indian art is.

It has got to be because there is money involved in it. It has got
to be because of that. It is just like drugs. You can not cut it off,
as long as there is a market for it.

But as I understand it, some of the 11 states you mentioned that
have their own state statutes, some of them have a requirement
that as long as you label it, if it is in a glass case, let us say, and
you have a whole bunch of jewelry, as long as you label it “Indian
made” or “not Indian made” or whatever, that satisfies the law, be-
cause that is basically truth in advertising.

Mr. ABEITA. Absolutely.

The CHAIRMAN. So that is okay?

Mr. ABEITA. Yes.

The CHAIRMAN. I think most people would agree, as long as the
people know what they are getting, then it is okay. If they want
to l?uy something stamped out of a machine in Japan or Taiwan
and called Indian art, why then they know it is not the real thing.

If that is what they want to pay for, that is what they are going
to get. It is going to be some inexpensive imitation, but that is
their money and their choiee in buying it.

But I know of many people that are not aware of it. They buy
it, in some cases, because tﬁey believe it is better quality if Indian
people made it. They know, for Indian people, it is amir only source
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of income, in many cases, too. So they want to do some good. They
want to get a nice art piece and do some good, too.

When they find out later that it was not made by Indians, even
if it is pretty good quality, they get pretty upset. They have a right
to ﬁ: upset, too.

W me just say that Michael Mullen, is that you, the gentlemen,
ere?

Mr. MicHAEL MULLEN. Yes.

The CHAIRMAN. Yes; you know, he is the lawyer for the Ho-
Chunk Nation. They seem to be capable of making this act work.
It has not worked very well apparently through some of the state
courts that you mentioned, Patricia Madrid.

And by the way, we invited Tom Udall to come over from the
House side, and he got really tied up this afternoon and could not
get here. But he is vitally interested. | had a meeting with him just
the day before yesterday on it.

So it might not be working too good through your state court sys-
tem. But somebody is making it work. The ﬁﬂ-Chunk's are making
it work. They have, what, 11 actions or 13 actions now, that they
have brouﬁl;t already.

So maybe the way they are doing it, we need to make some
amendments or do something to use that as a model to make sure
that it can work, because t%ie certainly have had some success
with. And I would be interested in knowing how you got it to work,
when nobody else seems to be able to do that.

Would you like to answer that, Mr. Takala, or perhaps Mr.
Mullen would like to.

Mr. MicHAEL MULLEN. We do it with grit, determination, and a
lot of hard work.

The CHAIRMAN, Grit, determination and hard work, okay. Could
you go to the microphone, so that we can get this on tape, please.

Mr. MiCHAEL MULLEN. What [ wanted to say is that we have
successfully resolved nine cases when we removed offending prod-
ucts. We have also got injunctions in place that prevent those peo-
ple from again violating the act, and we are enforcing them.

Some of those injunctions are detailed, as we will be engaging in
oversight on a national wholesaler, who is involved in distnbuting
Indian style goods. So we do think that the act can work, if it is
applied. But we think there are some defects in it.

e think that this a marketplace problem, and if Congress would

ive the key to the courthouse to the people that are reinjured by

Eﬁs, that they can help to correct the problem. They can not cor-

rect it by themselves, but they need to be armed. This statute goes
a long way to doing that, but not completely.

The gentleman, who is sitting to my right here, had to go to the
Hopi Tribe to institute an action to attempt to get relief. With all
due resgrect, I am sure that all of the tribes have other priority re-
snurce;hrawing requirements that they can not be in a situation
doing that.

About going through the Indian Arts and Crafts Board, we con-
sidered that. It is just not effective. You have got to go to the In-
dian Arts Crafts Board. They have to review your complaint. Then
they pass it on to the Secretary of the Interior.

e CHAIRMAN. It is too clumsy, and it takes too long?
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Mr. MicHAEL MULLEN. By the time somebody files it in a court-
house, the statute of limitations would have been gone.

The CHAIRMAN. Or the %J;.r left the country. )

Mr. MICHAEL MULLEN. th, so what we did, and this is really
happenstance, | am a trial lawyer by profession. Matthew Mullen
is my son, and his mother, Mary Mullen, are involved in Native
American Arts. ) )

We initially filed under the Indian Arts and Crafts Act in Chi-
cago in the District Court, in the name of the Indian Arts and
Crafts organization. Judge Castillo, in an opinion I do not question
today, ruled that any actions had to be brought through the Gov-
ernment, which I think is ineffective, or to through a tribe. Well,
tribes are busy with other resources and need occupations.

The CHAIRMAN. Let me ask you something about that. In that
case, do you think maybe the tribes would support an amendment
to the 1990 act to allow arts and crafts associations like the ICA
to bring civil actions without the participation of a tribe, on behalf
of their Indian artists?

Mr. MicHAEL MULLEN, Yes; that is exaetly my recommendation.
I submitted a letter of testimony to the committee. That is my pri-
mary recommendation.

To the great credit of the Ho-Chunk Nation, and Matt and Mary
are Ho-Chunk, we are involved in Ho-Chunk activities. To their
great credit, they have supported this effort. If it was not for the
Ho-Chunk Nation, or anntier similarly motivated tribe, we would
not be able to report the success that we did. I think that is signifi-
cant.

There are a couple of other points. The primary one, though, and
I think it takes an amendment, is where you actually give the key
to the courthouse to the injured Indian artisan, or the Indian Arts
and Crafts organization, to being the action directly. And I think
that you would see enforcement.

The lack of enforcement is not because the cases are not ocut
there. We brought all these cases. We could go out and bring 20
more. These are cases that require investigation. They require
some intensive effort.

In our cases, what we do is, we go out and survey, and when we
hear about a violation, we survey the store. We do an undercover
buy. We videotape the operation. Then when we file that com-
plaint, we have got a good solid case, and that is where it begins.

Then we take it from there. It is still difficult, but we believe
mat it can be effective. I think our track record today has shown

at.

There are a couple of other points that I had in my testimony,
and idwﬂl leave it to that, where we think the statute could be im-
proved.

There is one thing that I would like to say. I am an Illinois resi-
dent, and not of Colorado, so I am not constituent of yours. But I
would like the Chairman to know that your reputation and your ef-
fort in this area is greatly appreciated, way beyond Colorado. It is
nationwide.

I am sure I speak for a number of people in the Ho-Chunk com-
munity, and other people who are interested, and we commend you
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for your efforts. Because it is a very big problem. It is going to take
a lot of work. We know that with motivation, it will get done.

The CHAIRMAN. Well, I appreciate that nice comment, because
after we got this bill passed, I got my share of hate mail. You
should have seen it, by people who said, you have just cut off my
income, because I think my grandmother was a Cherokee princess,
and I have been doing these paintings, and so on. And now you
putting this law in place that is going to devastate my income.

We were not trying to hurt anybody. That is why we put a sec-
tion in the bill that would allow a tribe to certify a American artist
from that ancestry, even though he was not enrolled. That is why
that clause was put in. But clearly, there are a lot of people that
have been thinking it. It is as simple as that.

Mr. MicHAEL MULLEN. I have two quick points. One is, there was
comment today about an intent of criminal enforcement. I think
there are large problems. 1 was a former U.S. Attorney, and trying
to show criminal intent is difficult.

The CHAIRMAN. Yes.

Mr. MiCHAEL MULLEN. We have two key rulings now that the
Ho-Chunk and Native Americans have gotten in the District Court
in Chicago that hold that intent is irrelevant in the civil enforce-
ment of the statute:; that this is a strict liability statute.

If somebody falsely suggests that the product is Indian made
when it is not, that is it. You do not have to show knowledge. You
do not have to show intent.

The CHAIRMAN. Yes; well, certainly, [ am not an attorney. You
may have to show that in a criminal matter, but a civil matter is
much simpler. I do not think you have to show the intent. If they
did it, they did it.

Mr. MicHAEL MULLEN., Well, there were challenges by the de-
fendants in the cases that they had to show intent. What [ am say-
ing is that we have gotten that resolved now in two different cases.

One other thing, we have had five or six constitutional challenges
to the statute. Unfortunately, the Department of Justice never ap-
peared to defend the constitutionality of the statute. It surprised
me that they were not obligated to do that.

But we have defended the constitutionality. We won in each in-
stance. Among the challenges that we defeated were the challenge
that you had alluded to, Senator, where you were talking about a
first amendment problem.

The answer to that is that this statute is a truth in advertising
statute. It is a consumer protection statute. Nobody is attempting
to prevent an Indian artisan or a certified Indian artisan from cre-
ating anything or expressing himself in any way in his art.

The only thing that is restricted is that you can not market that
product as Indian made when, in fact, it is not, because that is a
fraud. That is the purpose of the statute. As I said, we have had
five challenges, all of which we have won.

The CHAIRMAN. Well, it is mighty complicated. I have a friend
that is a famous Pueblo Indian by the name of Joe Toledo. He is
a well known painter.

One time he was denied entry to Santa Fe Indian Market, be-
cause all he painted was barns and ducks and birds and things.
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They said, well, that is not Indian. They were judging him on the
content, rather than what he was.

We have seen other people that were denied a booth at Santa Fe
Indian Market, not because their content was not Indian, but be-
cause they did not look Indian. So, really, there are a lot of nu-
ances that make it really complicated. But I certainly commend the
Ho-Chunk Nation for pursing something that we have not been
able to get done very widely.

Let me ask Andy another couple of questions. Your testimony
states that there are a number of full time artisans in the Isleta
Pueblo that have decreased from 150 to 30. Was that the number
you said?

Mr. ABEITA. Yes, sir; that is very accurate. As a matter of fact,
the original information that came from that number, 150, was
from my great grandfather, Pablo Abeita's testimony here in the
creation of the Indian Arts and Crafts Board. At that time, he was
President of the All Indian Pueblo Council, and provided that testi-
mony to the Indian Affairs Committee here at the Senate.

The CHAIRMAN. So you think that this flood of fake stuff entering
the marketplace has had a definite impact on the people in Isleta?

Mr. ABEITA, And many other Pueblos.

The CHAIRMAN. Some of them are very well known. They have
established reputations over the years, so they are not going to get
hurt. I know several jewelers down there. But certainly, new in-
coming ones that have not established their name yet, or are yet
to be recognized in the art community, I can see where they would
get hurt.

You advocate also, collective trademarks or certification marks
for authenticity and craftsmanship, which I support. But I wanted
to know, how do you see that working; each tribe doing that, or
doing that through some central location or agency?

Mr. ABEITA. Let me explain to you what the philosophy is. Basi-
cally, it started by working with the tribes themselves on develop-
ing needs assessment studies, especially those tribes whose pri-
mary form of income were in the arts and crafts. That is why we
concentrated on those three particular tribes.

What we had found in discussing thiz matter with counsel; that
is Peacock, Myers, and Adams, out of Albugquerque, they essentially
had established that basically what the biggest problem in the in-
dustry is; that there is not so much the problem of identifying a
particular artist as it is to identifying the products origin.

So general, in wanting to blanket protection for these Indian
communities, we wanted to be able to develop a certification, so
that all of the members of a particular tribe would be protected
under this particular trademark provision.

The CHAIRMAN. Oh, I see, it would not be an individual artist
trademark; it would be a tribal trademark, as the Navajos do now.

Mr. ABEITA. It would be a tribal trademark, exactly.

The Navajo particular trademark that they have, the horn moon
belongs to the Navajo Arts and Crafts Enterprise.

The CHAIRMAN. That is a registered or copyrighted trademark.

Mr. ABEITA. It is a registered trademark.
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The particular certification mark we are looking to develop is not
the horn moon. It is one that is of ownership by the Division of
Economic Development in the Navajo Nation.

That particular trademark will be issued to all Native American
Navajos reﬁiatem& with the tribe, so that they may use this mark
to certifﬁ their goods so that wherever these goods end up in the
world, there is a certification mark there to authenticate it as to
its point of origin; as opposed to an individual who may acquire
registration of his individual trademark.

his blankets all of the product that is being distributed through-
out the world as being certified as genuine to that particular tribe.

The consensus was so great that all of these tribes that we have
talked to about this issue are going to go forward with this pro-
gram.

The CHATRMAN. | see. Let me go to Mr. Takala.

Since the case, you talked about the ring that somebody had
made a mold of, and then sold other rings to look like that.

What have you done, or what do you think you could do, to en-
sure that is not copied again, or not copied by others? It is pretty
hard for an indiviguai to fight that through courts and find out
who did it, I guess?

Mr. TakarLa. Yes; it is. It is very difficult, because you do not
know when the product was made. You know, they only had pos-
session of it, so it is really hard to prove. I do not know how to pro-
tect myself against that kind of counterfeit.

The CHAIRMAN. You can not. You almost can not.

Mr, TAKALA. I can not.

The CHAIRMAN. [ used to be very active. | made a necklace one
time, and within 2 years, [ saw it 1n a catalog from Taiwan. I sort
of laughed, because by then, I was doing something else, and I did
not care.

You know, you go on to new and different things sometime. But
I thought, at the time, how do you do that? How do you track the
people that did it?

It would cost you a ton of money, individually, if you had to hire
an attorney and hire all the footwork to track it down and get it
through the courts. Literally, an individual artist can not defend
himself,

Mr. TakaLA. What I said to myself was, I am going to do this
for the benefit of the people, for the benefit of the artists. If this
law can work for me, t{:gn it can work for others.

So I told my attorney, I said, I do not want any money from it.
I jl:mt want to see that this law is going to work for me. If it does,
other artists will follow me.

That is the way I put it. [t was for the benefit of the other artists
that if this law works, you know, it works for the individual. That
is the way I put it. That is the ground I used.

The CHAIRMAN. Thank you.

Tony, Faith Roessel, and she may have had to leave, but when
she was here, she testified that she suggested, basically, that self-
policing by tribes and arts associations holds some promise.

Self-policing is a big term. Let me ask if there is any association,
including Allg or any of them, that have any protocols or require-
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ments that help self-police? Let me ask Tony, first, and then Mr.
Abeita.

Mr. EriacHO. Yes; basically, the membership is policing itself. It
is hard. You are actually relying on the credibility of the business
to back the statement of their origin.

The CHAIRMAN. But in the case of that association, you have a
warning system, I think, do you not? If they are reported to the as-
sociation, that there has been some violation of that association's
charter and their stated goals, then do you send them some kind
of a warning or tell them that they need to straighten up, or what
do you do?

Mr. EriacHO. Actually, there are two instances. One of them,
particularly, happens to be with the wholesale and the arts and
crafts show that we host. If, in fact, there are infractions of violat-
ing the rules, which are handmade goods only, then, yes, in fact,
they are warned that their membership is a threat.

The CHAIRMAN. Yes.

Mr. ERIACHO. In terms of membership, in general, itself, our
membership is over 770, I believe, at this time. Basically, the pro-
cedure is tﬁat we police them by having the individuals who are
applying for the organization membership researched by a member
of the association, somebody in the area in the state, to go and loock
at the products that this particular individual sells.

They will essentially ask him questions about whether or not
things are authentic, and so on, to test them, to kind of get of feel
for whether or not they are ethical. Then their application is ap-
proved, based on that information. But there is always the liability
issue.

The CHAIRMAN. [ know a little bit about history. And to my
knowledge, when you think of Indian arts and crafts, a lot of times,
we think of the southwest now, because that is the biggest market
place; although bead work and a lot of other things in the north
are active, too.

But as | remember history, there were only two or three. If you
talked about authentic, you have to put a timeframe on it. at
was authentic in the last century was not authentic, 1,000 years
ago. It was not even there.

Silversmithing was learned from the Pieterros that came north
from Mexico. Bead work was introduced with the Czechoslovakian
beads and other European beads, and Indian designs were used.
Weaving was really promoted by some of the traders in the late
1700's and 1800's. So even the word “authentic” makes it com-
plicated about just who is doing what, as you know.

Mr. ERIACHO. This is why I think that the U.S. Attorney in New
Mexico had referred often to the fact that under New Mexico stat-
utes, that the method of creation was an important factor in allow-
ing us to pursue cases under the state- That made it much easier
for prosecution, because method of production is self-explanatory,
essentially.

The CHAIRMAN. Yes.

Mr. EriacHO. And when we developed those particular defini-
tions of hand made, hand crafted, and machine made, it makes the
prosecutions much more credible.
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The CHAIRMAN. Yes; well, I do not want to get off on a tangent
about the difficulty in trying to find a common goal for pmtectins
Indian artists, Because I remember years ago, I got disqualifie
once because [ made a belt. The show was Odamtash. That is what
it used to be called. It is down by Casa Grande.

I made a conch belt. I cast a conch. Before I did it, I chiseled out
a stone to make it really rough, and I cast it in there. So it came
out, and it was a hell of a mess.

Then I filed off the surface, so it gave some real odd, strange
shapes that would sort of appear. But because the judges did not
recognize that style of making it, they disqualified it.

Wgﬁ, I do not want to get off on my own background in Indian
arts and erafts. I want to just thank this panel for appearing here,
and apologize once more for the mess that we had on the floor that
tied things up so far.

But I am sure that other Senators who did not appear here today
will have some gquestions. So what we are going to do is keep the
record open for 2 weeks and ask you, if you get questions from
other Senators, or from the committee, from me or staff, as follow-
up questions, if you could get back answers in writing to us, we
would certainly appreciate it,

Mr. ABEITA. We do have available, both the testimony of CIAC
and IACA on a disk, if anybody is interested in wanting to have
a copy of that.

The CHairMman. Okay, that is good to know. If you have one, you
might want leave one for the smg', too. We appreciate that.

ith that, I thank you for appearing today. This hearing is ad-
journed.

[Whereupon, at 4:59 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF How. JEFF BinGaMan, U5, SExaTOR FROM NEW MEXICO

Thank you Chairman Campbell for inviting me to testily teday on the Indian Arts
and Crafts Board [IACB]. The issue of protecting Indian Arts and Crafls is a very
important issue to me, and the thousands of Native Americans that make up the
22 tribes in New Mexico,

Over 50 years ago, Congress established the [ACB. In 1990, Congress granted tile
Board broader authority to better enable it to promote the economic welfare of the
tribes and individual Indians,

| believe goods labeled or sold as “Indian made” take oil special significance. The
Indian Arts and Crafts Act recognizes the unique character of Indian hand-made
goods and seeks to protect such arts and crafts and the economic benefits arising
out of these unigue :

Growing up in New Mexico, | was surrounded by Indian arts and crafts and 1
have great ra%ect for the significant talent and creativity that goes into making
each item of Zuni Jewelry, each Navajo rug and each Hopi kachina. [ have even
Nbemni!e familiar with the Unique designs that are traditional to particular tribes in

ew Mexico.

1In 1998, I was invited to a meeting in Gallup, NM—a community that, has cele-
brated and promoted Indian arts and crafts for over a century—to discuss the grow-
ing problem of 8 being misrepresented as “Indian made”. I met with several
dealers from Gallup and several artists from the Navajo, Zuni, and Hopi Tribes.
They were all very concerned about t.heﬁ'uwing number of manufacturers and deal-
ers that are miumprmntiuqhﬂm origin of the being proeduced and or the qual-
ity of the goods being sold. This concern is well founded use in and around Gal-
lup, many members of the Navajo, Hopi, and Zuni Tribes earn their living by selling
their handmade arts and crafls. The reputable dealers also have a vested interest
in eliminating the fraudulent activities because their reputation rests solely on the
consumer's perception of their trustworthiness,

One of the recurring problems the local dealers and artists encounter is the sale
non-Indian made jewelry side-by-side with Indian handmade goods, The non-Indian
made items are often mass produced and made of inferior materials. This infusion
of lower guality goods into the marketplace has negatively impacted both the Indian
artists and the reputable dealers because consumers have become increasingly wary
of the Indian arts and crafts being sold.

problem is the wing number of individuals that are mass producing
arts and crafts that resemble those items historically produced by artisans of the
Na Hopi, and Zuni Tribes. This misappropriation of a traditional art or design
usuaiﬁ attributable to a particular tribe, results in buyer confusion and damages
the economic advan once available to & Zuni jeweler or a Navajo rug weaver.
While some of these fake items are produced locnily, m are imported from the
Phillipines, Mexico, and other countries. The IACB should work more closely with
u.s. rtmctg reduce the number of products entering the U.5. that are in viola-
tion o i

(53}
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A more reprehensible problem is the mass re uction of an item originally de-
signed and made by a notable Indian artist. original artist is often unaware
that there are 100 copies of his original design circulating in the marketplace, While
this seems to be a clear violation of the law, there seems to be no one working to
investigate these incidents or prosecute these fraudulent ueers and dealers.
Now that the IACB has attorneys in place working on complaints of misrepresenta-
tion, Congress should evaluate whether IACB should be pranted investigative au-
thority to further its mission.

The artists and dealers interested in protecting both their livelihood and culture
need assistance in investigating and eliminating dealers and artists who are mis-
representing the l:rrifin of their goods. The consumers need greater assurance that
their investment in Indian arts and crafts is a worthy investment. I believe this pro-
tection and assurance should be provided by the IACB. The IACE should be pro-
vided, and should utilize, the resources necessary to take a more active role in in-
vestigating this fraudulent activity. Without an investigation, there is little chance
of a prosecution taking place under the Indian Arte and Crafts Act.

In my meetings with dealers and artists in Gallup, it was also clear that the
tribes and tribal members would clearly benefit from having a tribal trademark.
Such a trademark would identify an artist as a member of a particular tribe and
would assure the consumer of the origin of such work. The mark would be used by
tribal members with the permission of the tribe.

The IACB has the power to create a government trademark of genuineness and
quality for Indian products and the ability to register these government-owned
trademarks with the Patent and Trademark Office. While | applaud the IACB's ef-
forts in this regard, and [ thank the PTO for providing an attorney to assist IACB
in drafting trademark regulations, I encourage the JACB to reach out to more tribal
governments and individual Indians and provide more education about the benefits
of obtaining such a mark. Trademark law is intended to prevent consumer confusion
and to assure purchasers of a certain level of quality. The IACE should increase
their efforts regarding trademarks to better protect artists and consumers.

In order to regain consumer confidence and restore the credibility to certain mar-
kets, the JACE should make their presence known and utilize the powers granted
to it by Congress. We also need reasonable regulations that support the individual
Indian artists without strangling the Indian arts and crafts economy.

The Indian eulture and Indian arts and ecrafts is one of the top reasons visitors
come to Mew Mexico, The economic impact on New Mexico is significant. But we
must not forget that every economy depends on the existence of laws that protect
inventors and consumers. Mr. Chairman, the livelihood of many Indian artists and
MNew Mexico dealers depends on the implementation and enforcement of the Indian
Arts and Crafts Act. Because of the current powers granted to the TACE, it is the
Federal agency best suited to carry out this mission, and it should proceed to do
&0

I encourage this committee to support the IACB's budget request for FY200 1. In
addition, [ urge this committee to authorize an increase in IACB resources, specifi-
cally devoted to the implementation and enforcement of the Indian Arts and Crafts
Act.

Mr. Chairman, thank you again and I look forward to working with you and your
stafl on this 1ssue in the future.

PREPARED STATEMENT OF HoN, Joun KyL, U5, SENATOR FROM ARIZONA

Mr. Chairman, thank you for convening this hearing to consider the problems of
counterfeiting and misrepresentation that continue to plague the Indian arts and
erafts market, and to review the Interior Department’s implementation of the In-
dian Arts and Crafts Act of 1990,

1 want to begin by thanking {ou. Chairman_Campbell, for your leadership in this
area. You and | have been working to try to find a way to solve this problem since
the days we served together in the House of Representatives.

We co-wrote the Indian Arts and Crafts Act of 1990, which vested the Indian Arts
and Crafts Board at the Department of the Interior with new authority to combat
counterfeits and misrepresentation. The 1990 act—effectively a truth-in-advertising
law that established eriminal and civil penalties for misrepresentation—supple-
mented the indelible-marking, eountry-of-origin ”‘}[‘E;E?e““ for Indian-style im-
ports that were established in 1988 in the Omnibus and Competitiveness Act.

Mr. Chairman, when we congider what Indian arts and crafts mean to Indian peo-
ple, we need to understand that they are important for both economic and cultural
reasons. Indian people depend on arts and crafts for their livelihoods.
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To give you an idea just how important the sale of arts and crafts is to the econo-
mies in Indian country, let me cite just a few statistics. Representatives of the Hopi
Tribe tell me that an estimated 37 nt of the tribe's working population is em-
ployed in some way in arts- or ¢ making. That is a significant share. An esti-
mated $11.2 million of income to Hopi economy is due to arts and crafts. .

But consider this: Forgeries are estimated to cost the Hopi Tribe another $4.6 mil-
lion in lost sales. The tribe estimates that i‘ul:!y 40 percent of forgeries sold in the
marketplace are represented as Hopi. All told, estimates are that 40, 50, maybe
even up to B0 percent of the $1 billion Indian arts and crafts market is inappropri-
lt.‘ellt';r represented as genuine. i

ith a market that large, some people will go to great lengths to claim a share
of it for themselves. You've heard about the town in the Philippines, for example,
that was renamed “Zuni” so that products made their could be marketed as Zuni-
made. This is serious business, a.n:rit is costing Indian tribes serious money. )

As | said, though, more is at stake here than dollars and cents. Misrepresentation
poses a threat to Native culture itself.

The Associated Press profiled Zuni Indian silversmiths Jan and Wilda Boone in
a report earlier this year, According to the report, the Boones make earrings and
bracelets in the workshop in their home in the Zuni Pueblo, south of Gallup. Jan's
parents were silversmiths, as were his grandparents before them. Wilda's parents
made animal carvings, and her daughter plies that craft now,

Their craft has been passed down from generation to generation, but because of
counterfeiting and misrepresentation, the nes are reportedly tf:inking about a
different trade for their two youngest children. Imitations have not only cost the
Boones sales, but have caused buvers to be wary of the genuineness of this family’s
own creations,

Of course, if Indian artisans cant make enough money due to competition from
fakes, they will abandon the arts, and rich Native American traditions will die out.
If they have to increase pmductivitﬁ at the expense of time-honored manufacturing
techniques in order to compete with imitation products, an important part of their
heritage will be compromised and lost. That would be a loss for all America.

Mr. Chairman, the Indian Arts and Crafts Act was intended to help solve this
problem by establishing stiff eriminal and civil penalties for misrepresentation. It
was also intended to provide a mechanism for Indian artisans to easily obtain trade-
marks to help distinguish their works as genuine, But [ have to tell you, implemen-
tation and enforcement of the act has been a hig disappointment.

I will say up front that the fault is not all that of the Indian Arts and Crafts
Board, which is the lead agency designated for enforcement. Five years ago, because
of budget constraints, the House and Senate Appropriations Committees proposed
to abolish the Board. I offered the amendment on the Senate floor that restored
fund:‘nf for it, but resources then were very tight, and they continue to be very
tight. I have nlwa}-.:s been disappointed that the Interior Department has not re-
guested the kind of funding necessary to aggressively enforce the 1980 act in order
to attack the problem of counterfeiting and misrepresentation,

Aside from resources, though, [ think the Indian Arts and Crafts Board has really
failed to step up to the plate, According to the latest information I have, not a single
case of misrepresentation has been re to the Justice Department for prosecu-
tion. [One case is reportedly in the pipeline now.] A representative of the Indian
Arts and Crafts Board was quoted last year as sayin the Board was “still looking
for a big test case.” Mr. Chairman, with an estimated 50 to 60 percent of the mar-
ketplace plagued with forgeries, how hard can it be to find a test case? It almost
seems as if the Board isn't looking for cases at all.

Hegulations to implement the trademark provisions of the 1990 act have not even
been promulgated—and this is 10 years after the act's pamgis; 10 years! The muse-
ums that the Board runs around the country continue to lose money. They cost
$465,000 annually, yet raise only $75,000 in net user fees,

As for the Customs Service's enforcement of the indelible-marking provisions of
the 1988 trade act, it, too, has been lacking. I've heard anecdotal evidence that,
after seizing counterfeits, Customs auctions off thW' and some are then put
nﬁib“k into the marketplace where they may be sold as genuine.

. Chairman, experts say there is enough law—that it is now a matter of en-
forcement. For that reason, | have been working in the Senate Appropriations Com-
mittee to earmark a greater share of the Board's budget for Indian Arts and Crafts
Act enforcement. This year, about 30 percent is set aside for enforcement. Next
year, it will be about 35 percent.

Chairman Campbell, you had what I th t was also an excellent idea. You pro-

d the creation of & joint task force “to devise and implement a coordinated en-
orcement response to prevent the sale or distribution of any product or good sold
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in or shipped to the United States that is not in compliance with the Indian Arts
and Crafts Act.” The task foree would be composed of representatives of the U.S,
Trade Representative, the Department of Commerce, the Department of the Inte-
rior, the Ii)epartment of Justice, the Department of Treasury, the International
Trade Administration, and representatives of certain other agencies and depart-
ments.

I understand that you are pursuing this idea again this year, and | enthusiasti-
cally su, your effort.

I look torward to hearing the Interior Department’s testimony, and maybe gettin
some ideas about how we can ensure effective enforcement of existing law, a
whether the Department thinks new laws or authorities might be required to tackle
the thtem. But I will also say this, if the Indian Arts and Crafts Board can’t or
won't a ssively implement and enforce the IACA, I am ready to look for another
agency that can, whether at Interior or seme other department.

Let me conclude by thanking you again for convening this hearing. If 1 may, 1
will have some questions for the Interior Department witnesses at the appropriate
time,

PREPARED STATEMENT OF WAYNE TavLOR, Ji., CHAIRMAN, HoPl TRIBE

Chairman Campbell, | appreciate the opportunity to comment for the committee
record on the effectiveness of current statutes intended to protect the producer and
consumer of authentic, handmade Native American arts and crafts, | thank the com-
mittee for holding this important hearing and for its work to date to protect the
market for authentic Native American arts and crafts. Additionally, I would like to
thank Senator Kyl for his work in this area.

As Chairman of the Hopi Tribe, a tribe whose artisans represent approximately
37 percent of our working population, [ can sgiy without hesitation that more must
be done to protect our arts and crafts trade. The sale of handmade Hopi arts and
crafts is the sole source of income for many who reside on the H-:?i servation,
an important supplemental source of income for others, and is a pillar of the Hom
economy. There are at least 1,000 full-time and 1,000 part-time Hopi artisans. The
tribe estimates that revenue from the sale of the work of Hopi artisans represents
$11.2 million annually. This money is critical to our tribe; it is important to main-
taining our self-sufficiency and economic independence.

Cur best estimates indicate that approximately $4.68 million in annual sales is
lost to the counterfeit market, No nnr?nrat.inn would stand for such loss, This prob-
lem must be attacked more aggressively. If the surge of sales in the market of cheap
imitation Indian art continues unabated, our economic base will further erode.
Every Hopi family whose livelihood depends of the skills of an artisan will directly
feel the impact. ;

Hopis are known worldwide for their kachina dolls, overlay silver work, bas'icetzg
and pottery. Our spiritual and ecultural values are represented in each handma
piece of work. Kachina dolls are hand-carved out of loeal cottonwood, hand-painted,
and represent deities important to the Hopi culture. The dolls are very individual-
ized and carry symbolic meanings as a part of our religious heritage. Countless
hours of work have been put into the fine design and detail of each doll. Aside from
the tremendous loss of income to our Tribal members, we find it abhorrent to see
art intended to represent our religious heritage mass reproduced with no under-
standing or appreciation for its meaning. We will strongly mw‘o“ Congress in it
efforts to fi er enforce existing statutes and encourage a full review of possible
new tools to protect the trade of authentic Indian arts and crafts from foreign and
domestic imitation. :

The Hepi Tribe makes the following specific recommendations for improving pro-
tections for the sale of authentic Indian arts and crafts: ;

No. 1. The U.S. Customs Service should be directed to develop and implement pro-
cedures for the systematic enforcement of the country of origin marking require-
ments under the 1989 Omnibus Trade Act. These procedures should include requir-
ing that all Indian-style products imported into the United States have an indelible,
permanent marking of the country of origin. The Customs Service should be clearly
and frequently reminded of the importance of their front-line role in protecting the
American Indian arts and crafts market. .

Mo. 2. The Indian Arts and Crafts Board should be tasked with developing trade-
marks of genuineness that cannot be reproduced, and the Board should be appro-
priately funded to carry out these mandated functions. .

Mo. 3.The Concessions Policy Act of 1965, which requires concessionaires in Fed-
eral national parks to sell only authentic indian Arts and Crafts, should be fully
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enforced and Tribes should be afforded equal access to the concessions permit sys-
tem.

No. 4. A m should be created that sets aside grant funding for tourism de-
velopment R:r ribes and Tribal consortiums for the purpose of educating tourists
about how to identify fraudulent and imitation Indian arts and crafts. This funding
could be used to develop commercials for radio, television and print media and to
davﬂu& educational pamphlets and other material for distribution through local
Chambers of Commerce, hotels, and tourism offices. The Indian Arts and Crafts
Board or the Office of Tourism in the Department of Commerce could be authorized
to review grant applications and administer the program. ) )

These recommendations are a starting point for further discussion. The Hopi
Tribe would like to be involved in the formation or development of new tools to pro-
tect the trade of authentic Native American arts and craflts. We believe it is critical
to make further protective changes in our system now to sal"aTard the continuance
of this trade for our economic viability and preservation of our heritage.

PREPARED STATEMENT OF THE NAVAJO NATION

The Mavajo MNation welcomes this opportunity to present testimony regarding the
Indian Arts and Crafts Board's ll&i’.’:i?]pfm ementation of the Public Law 101-644.
The Navajo Nation has an estimated 50, artisans who earn all or part of their
income from their arts and crafts sales. The average income an artisan receives is
$3,260. This is a significant amount as the annual per capita income for Navajo peo-

e is 856,579, This source of income is extremely important considering the Navajo

ation's unemployment rate is 45.8 percent, well above the national average. An es-
timated 56.1 percent of the Navajo Nation population live below the poverty line.

Many Navayo families suf:plemnt. their wage income with arts and crafts. These
artisans work in traditional erafts such as fine jewelry making, pottery, sand paint-
ing, and rug weaving. Many are applying their skills to other art forms such as
graphic and ornamental arts, leather wcvrﬁ. bead work, sewing, quilting, sculpture,
an wmdcan'igf.

The MNavajo Nation takes great pride in that its artisans continue to utilize tradi-
tional skills for economic self-sufficiency. With a growing global economy and an ex-
panding e-commerce market, it is imperative that the rights, products and interests
of Navajo and Indian artisans be pro :

There are several retarding aspects to the enforcement of Public Law 101-644.
The Navajo Nation is concerned that if these hindrances are not properly addressed,
the purpose of the act is compromised.

First, it is our understanding that Federal agents who conduct certain investiga-
tions pursuant to the act are not knowledgeable of the types of products in question.
Absent the knowledge to conduct thorough investigations, Federal agents diminish
the value of an investigation. The Navajo Nation suggests that each investigator in
such cases have the proper understanding and knowledgeable of the distinction
among the different types of Native arts and crafts.

Second, it would be ideal to retain law enforcement rts to conduet investiga-
tions to enforce the act. Presently, there are no law enforcement experts retained
for these services. Unfortunately, law enforcement assistance is generally available
only until after certain incidences occur.

t, the Navajo Nation would like to see ter eriminal enforcement of the acts
of misrepresentation of Native arts and ¢ . Unfortunately, State and local law
enforcement agencies and Federal agencies seem to think this approach is patty
when imrea.t.ifatin numerous small shop owners.

For example, in New Mexico, the Navajo Nation has learned of a drastic reduction
in the number of potential decisions on cases involving the misrepresentation of Na-
tive arts and crafts. In 1988, 70 such potential decisions were pending before the
At«w;r;ﬁy General of New Mexico. One year later, the number of prosecutable cases
was reduced to 13. Of the 13 cases, seven were determined to be acceptable for pros-
ecution. As a result, the seven cases were reclassified as civil cases, each mtg re-
sulting fines of less than $10,000. This t?'ge of injustice does little to promote the
protection of Native artisans. Coupled with thorough initial investigations, the in-
creased criminal enforcement of the act would vield greater protection for Native ar-
tisans and their work.

Trademarks protect consumers by helping them make decisions in the market-
place for or services. The law. of trademarks rests not alone on the propert
rights of trademark owner, but in the right of the consuming public to be tol
the truth. Thus, in a trademark infringement lawsuit, a plaintiff acts as the vicari-
ous avenger of consumer interests. At present, consumers of Indian Arts and Crafts
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are confused, not specifically as to whether an individual Indian artist created a
work but rather as to whether the work in question is a genuine Indian work and
not a cheap imitation.

umer confidenee in Indian Arts and Crafts is perhaps at an all time low, In-
stances abound of consumers being misled as to the authenticity of a piece of art
work. In general consumers are at a disadvantage [vis-a-versa] sellers because of
their ‘mahu‘it;g to judge the authenticity of a piece of Native art work. To date, a
number of debates have taken place within Indian country as to what form of trade-
mark will best serve consumers in Navajo and in other Indian nations. The merits
of regular trademarks, collective trademarks and certification trademarks have all
been considered.

The issue of trademark registration as described by the text of the 1935 Act provi-
sion on trademarks has recently been reviewed by several experts in the field of
copyright/trademark law. The consensus among experts points out that standard
trademarking registration is adequate if one is seeking to protect the rights of an
individual, but in today's climate of globalization and commercial competition, im-
ported copies of original Navajo and other Indian designs can be made at a fraction
of the cost overseas, These goods are being made at one-fourth or less the cost of
genuine goods. And in such quantities that entire arts and crafts producing commu-
nities are suffering from this problem.

A regular trademark does not adequately resolve such consumer confidence
issues; instead, a regular trademark tl_f:'g.ninnll-lr'.' resolves confusion as to a source, such
as an individual artist or company. perform this function, a regular trademark
must identify a single source, not multiple sources. On this basis, a regular trade-
mark iz not the correct tool because many artists cannot fit squarely within the sin-
gle source concept required by trademark law. A regular trademark works for fran-
chises because every franchisee sells the same product, whereas, artists within an
Indian nation do not.

Collective trademarks do not address the confidence problem either. According to
the United States Patent and Trademark Office’s Manual for Trademark Examinin
Procedure, if a collective trademark takes into account characteristics of a good,
then it is properly classified as a certification trademark. Thus, to beost consumer
confidence in the marketplace for Indian arts and crafts, a certification trademark
is the correct tool,

Indian nations are slowly learning the benefits of a certification trademark for
certifying that goods are {i{ made by a member of the Indian nation and (ii) that
the goods are handmade. Again, the goal is to boost consumer confidence and to let
them know when they are buying an authentic Indian handmade good.

The certification trademark project considers that the Indian nation will own the
trademark and an authority within the Nation will administer the trademark. [Ap-
plication forms for an artisan's use of a certification trademark have been drafted
and enforcement issues have been taken under consideration.] The authority, under-
smndahla- cannot be invelved in the sale or manufacture of to be certified,
which adds an additional measure of confidence. Consider Underwriters Labora-
tories for example. How would a consumer respond to UL certification if Under-
writer's Laboratories manufactured and sold their own line of goods? With consumer
eonfidence in the Indian arts and crafts market so low, this protective measure is
well worth any additional administrative burden.

Overall, plans for executing a certification trademark project are at an advanced
stage in Navajo. Support from Federal and State governments would be greatly ap-
preciated, However, it is imperative that the ownership and administration of the
certification trademark be the responsibility and within the sole control of the In-
dian nation, Federal and State governments can help hy‘sup%;rtmg the trademark's
administrative autherity financially and through education. Federal and State gov-
ernments can also help by working with the Indian nation's Department of Justice,
especially in instances of certification trademark infringement. ;

e Certification Trademark Project has been put together by Indian nations for
Indian nations to address the root of economic harm in the market for authentic,
handmade Indian arts and crafts. Whatever way the Federal Government plans to
help, it must support this mission and not dilute it. Furtherance of a program sup-
porting individual trademarks for individual artists may dilute this effort; therefore,
we ask that the Congress choose to support the certification trademark project only.

We further believe an opportunity exists for incorporating a certification trade-
mark provision into the Indian Arts and Crafts Act. Such a provision may help clar-
ify and strengthen the act.

The Navajo Mation recommends that the IACB allocate additional resources to
provide entreprensurial services to Native artisans.
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Furthermore, the creation of a Native artisan directory would provide a listing of
certified Native artisans registered with the IACB. This will ensure the authenticity
of the uct as well as protect consumer and the artisan interests. :

The Navajo Nation favors the expansion of the IACE mandates to include provid-
ing Native artisans with information ing sound economic opportunities to en-
hance marketability, productivity, liquidation and quality. For example, the IACB
could educate artisans of unscrupulous business practices that might impede profit-
ability and professional reputation.

We recommend that the IACB provide training and technical assistance in gen-
eral business practices, such as fi iughtam. book ing, pricing and management
to encourage entrepreneurial responsibilities and financial independence, i

The Navajo Nation recommends that the JACE create networking opportunities
and service directories of Native artisans. Opportunities such as trade shows and
conventions provide artisans avenues to interact with suppliers, dealers, galleries,
museums, and other artisens. These of opportunities offer market exposure
that fosters productive business relationships.

The Navajo Nation recommends that the IJACB consider creating a funded master
teacher program to be administered through the tribal colleges. The program would
offer artisans an opportunity to develop their skills with respected and highly
skilled artisans. This m would ensure.that these traditional living arts sur-
vive and develop. Funding would cover operation, teaching and scholarship costs.

The Mavajo Nation reau.ests that a Havai}‘? representative be ap[.;ointed to the Na-
tional Indian Arts and Crafts Board. The Navajo Nation has the la number of
artisans and WNavajo artisans contend as the most prolific of all Indian tribes en-

aged in arts for sale. The Navajo Nation would like to further comment that the
rd of JACE collectively should be made up of Native American individuals whao
have a direct link to either the Indian communities who have a vested economic in-
terest in arts and crafts sales and or individual Native artisanaMative Indian arts
and crafts industry e such as those that maybe found through the Council for
Indigenous Arts and Culture or the Indian Arts and Crafts Association. Essentially
people who have current knowledge of what is happening in the industry/Indian
communities in regard to the Indian arts and culture.
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Statement of Faith Roessel, Chairperson of the Indian Arts and Crafts Board,
Department of the Interior,
Before the Senate Committer on Indian Affairs,
Owersight Hearing on Indian Arts and Crafts

May 17, 2000

Good moming, Mr. Chainman and members of the Commuttee. [ am pleased 1o present the
testimony of the Indian Arts and Crafls Board (the ?IACB?) on the status of the IACB?s
programs and activities. With me today are my fellow commissioners, Heather Sibbison and
Barry Brandon; Meridith Stanton, Acting Director of the [ndian Ars and Crafts Board; and
Deborah Lobo, Division of General Law, Office of the Solicitor, U.S. Department of the Interior.

Background

The IACB was established in 1935, with John Collier?s foresight and suppon, as a separate
agency of the Department of the Interior, PL 74-355 (the ?Organic Act?), o promaote the
economic welfare of American Indians and Alaska MNatives through the development of
Indian-produced aris and crafts. The Organic Act also is intended to protect our Indian cultural
heritage and to assist the efforis of Indian tribes and their members to achieve economic
self-reliance. The IACE is composed of five commissioners, who are appointed by the Secretary
of the Interior and serve without compensation for designated terms. Az a result of recent
appointments, the IACE now has a quorum of commissioners (see Exhibit $AF).

The top priority of the IACB is the enforcement and implementation of the Indian Arts and Crafts
Act of 1990, PL 101-644 (the ?Act?) (see Exhibit ?B7). Congress adopted the Act to expand
the IACB 75 powers in response to growing sales of ants and crafts products misrepresented as
being made by Indians. The Act is & truth-in-advertising law that prohibits the marketing of
products as Indian made when such products are not made by Indians, as defined by the Act. It is
intended to protect Indian artists and craftspeople, Indian tribes, Indian-owned businesses, and
CONSUIMETS.

The Act establishes several important tools for carrying out these goals, It authorizes the |ACB
to receive and refer complaints alleging civil and'or eriminal misrepresentation of products as
Indian made. Under the Act, the IACB may refer complaints of eriminal violations to the FBI for
investigation and may recommend cases to the Attorney General of the United States for criminal
prosecution. The IACE may recommend that the Secretary of the Interior refer complaints for
civil action to the Attorney General. For example, the Secretary may make referrals to the
Anomey General for civil action in response 1o complaints initiated by an Indian, Indian tribe, or
Indian arts and crafts organization. For a first time violation of the Act, an individual can face
civil penalties or criminal penalties up to a $250,000 fine or a S-year prison term, or both. 17 a
business violates the Act, it can face civil penalties or can be prosecuted and fined up 1o
£1,000,000. Additionally, the Act empowers the IACB to register, without charge, government
trademnarks of genuineness and quality on behalf of individual Indians and Indizn tribes. This
important trademark provision is intended to build market visibility and promote genuine Indian
arts and crafts.

1
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Enforcement of the Indian Arts and Crafits Act
1} Dutreach

After issuing the final regulations implementing the Act in FY 1997, the IACB undertook a
wide-ranging public outreach program, including mass mailings of the regulations, to educate
Indian tribes, the Indian arts and crafts industry, and consumers about the Act?s requirements
and prohibitions in an effort to encourage the bropdest possible compliance with the Act (see
Exhibit ?C7).

In the following vears, the IACH continued to focus on education, prevention, and compliance,
key objectives of the Act, as well as enforcement where legitimate complaints have been raised.
The IACB expanded its public outreach efforts through informational meetings on the Act and
the regulations, with Indian arts and crafis organizations and through interviews by trade
publications, regional newspapers, and special interest magazines 1o further educate the industry
and public about the Act. The goal is to bring the market into compliance with the law.

The IACB has undertaken a national media campaign targeting key consumer, arts and crafts
industry, and tounist publications in order 1o promaote understanding of and compliance with the
Act, In addition, the |ACB is advertising its message in local and regional publications in
Arnzona, New Mexico, Alaska, and other major Indian arts and crafts marketing areas, including
several tounsm magazines with in-room distribution in major hotels. Based on circulation
figures, between June 1999 and October 2000, over one million people will have viewed an
Indian Arts and Crafts Act advertisement (see Exhibits ?D-M?). Moreover, the IACB has
extended its owtreach activities 1o the Internet, creating a web site that provides the public with
information on the Act and promotes Indian arts and crafis businesses,

In April 1999, the IACB began distributing a full-color consumer protection brochure,
Misrepresentation, 1o educate the public and the [ndian arts and crafls industry about the Act (see
Exhibit 7M7), The Misrepresentation brochure was so successful, with approximately 22,000
copies distributed to date, that the [ACB began production of a new brochure, The fndian Arts
and Crafts Act. The IACB will begin distribution of The fmdian Arts and Crafis Aer brochure in
June of this year. The new brochure describes how to file misrepresentation complaints with the
TACH, and encourages members of the public and the Indian ans and crafls industry to submit
valid complaints to assist in active enforcement of the Act. In addition, 1o encourage the
purchase of authentic Indian ar, the IACH publishes and periodically updates its Sowrce
Directory of Indian-owned and operated arts and crafis businesses.

In FY 2000, despite a tight budget, the IACB expanded its effons 1o implement the Act through a
widespread public outreach program. This outreach program is critical to enforcement of the Act
because it seeks 1o educate Indian tribes, the Indian arts and crafts industry, and consumers about



62

the Act?s requirements and prohibitions in an effor (o encourage the broadest possible
compliance with the Act. The outreach program, with a significant focus on the Southwest,
includes in-depth, on-site meetings and teleconferences with Indian tribes, ans and crafts
organizations, and related State and federal government entitics. Some of this activity began in
June 1999 and will continue throughout FY 2000 (see Exhibit ?N?), Exhibit ?N? provides
more details about the [ACE outreach activities.

As the result of these public outreach efforts, the IACE has observed significan! positive changes
in the marketing of ant and craftwork. The IACH ?s own review of promotional materials
distributed by Indian ans and crafts markets, festivats, fairs, juried competitions, and pow wows
indicates that a growing number of these marketing events require official tribal enrollment
documentation or Indian artisan centification from participants that are selling their work as
Indian or as the product of a particular Indian tribe. The number of events specifying Indian Arts
and Crafts Act compliance in their entry requirements continues to grow. Thus, these IACE
outreach efforts are helping the market to become self-policing.

While the IACB acknowledges that much remains to be done to combat consumer frawd in the
Indian arts and crafts market, and violations of the Act remain widespread, the IACB belicves
that it is making progress through its efforts to raise the visibility and understanding of the Act,
The IACB is concerned, however, about the reluctance of Indian tribes, arts and crafts
ofganizations, arists, artisans, and consumers (o come forward and submit valid complaints
under the Act. The IACB believes that the quality and quantity of complaints of alleged Act
violations will increase significantly with the [ACB?s greater visibility in the field and expanded
print media campaigns.

2) Complaints Regarding Potential Violations

As | indicated, the JACE ?s goal is to bring the market into compliance with the law. We
continwe o monitor claims made in Indian arts and crafis catalogues, trade publications, and
Internet sites. In fact, many compliance issues have been resolved at the administrative level
through 1ACE-initiated phone calls and letters.

One example of a compliance issue that was resolved through [ACE action is the Hopd Tribe?s
1996 complaint againsi Time-Life Books. The complaint alleged that Time-Life Books offered
7an authentic Kachina Doll, kandmade by Hopi Indian arisans? to the first 50 people responding
to a promotional advertisement for their book series, ?The American Indians.? On behalf of the
Hopi Tribe, the IACB noified Time-Life Books of the complaint that the Kachinas, in fact, were
not made by members of the Hopi Tribe. When Time-Life Books could not prove that the
Kachinas were authentic Hopi Kachinas, at the IACB?s suggestion, the business agreed 1o
purchase 50 authentic Hopi Kachinas to replace the misrepresented Kachinas. The IACB
armanged for Time-Life Books to contact the appropriate Hopi tribal official who recommended
Hopi Indian artisans who could sell authentic Hopi Kachinas that were in fact ?handmade by
Hopi Indian artisans, ?

The following year, the IACH received a separate complaint from the Hopi Tribe regarding

4



Navaje 7Kachina? Dolls used in another Time-Life Books promotion for ? The American
Indians? book series. The Hopi Tribe was concemned about the misgleading use of Hopi cultural
information in describing products made by non-Hopi artisans. The IACB contacted Time-Life
Books and the Wovaje  7Kaching? Doll distributor on behalf of the Hopi Tnbe, The 1ACH
confirmed that the Kachinas were Mavajo made. Time-Life Books? Senior Vice President of
Law and Business Affairs informed us that Time-Life Books had decided to discontinue the use
of the brochure referred (o in the initial complaint, as well as the second brochure, which
replaced ?Navajo? for ?Hopi? within the text referred 1o in the second complaint.

In late February of this vear, the LACE was given the authority to fund an attomey through the
Iruerior Department?s Office of the Solicitor. The [ACB now has the benefits of the undivided
services of an attomey, greatly sirengthening our ability to encourage, receive, and process
complaints under the Act. With the new attormey 75 assistance, the 1ACR is improving its
networking efforts with local and regional FBI offices, Indian tribes and tribal organizations, U5,
Attomeys, State Attorneys General, and Siate consumer protection agencies. Given that the new
anomey has extensive trademark experience through her previous position with the United States
Patent and Trademark Office (the USPTO?), she also will be able to assist the [ACB in
promoting its trademark registration program. The [ACE anticipates scheduling on-site meetings
between the TACE and tribal governments and their members, including the Navajo Mation and
the Hopi Tribe

As the rademark registration program expands and is incorporated within the IACB?s existing
certification program, we anticipate a significant increase in public recognition, value, and
reliance on products marketed with the Indian trademark/TACE certification identification tags of
authentic Indian crafismanship and origin. This IACB certification program, designed to
promote fing [ndian and Alaska Mative handerafis, offers eligible Indian and Alaska Native crafts
marketing enterprises the privilege of attaching to its registered trademark a certificate declaring
that the IACHE recognizes their products as authentic Native American handerafis. The certificate
feamures the words  ?Cernified Indian Enterprise, Genuine Handicrafts, Indian Arts and Crafis
Board, U.S. Depariment of the Imerior.? To be eligible, an enterprise must have a registered
trackernark, offer for sale only genuine Indian handeraft products, be entirely Indian owned and
contrelled, and must agree to apply the mark to quality products,

T date, the IACB has received forty-five written complaints alleging Act vielations (see
Exhibits

?0-P7). While the IACB is working diligently 1o develop appropriate cases for referral, a
number of the complaints do not involve actionable violations under the terms of the Act.
Additionally, many of the complaints require further investigation before they can be properly
evaluated for civil or criminal action. 'We emphasize that the JACE does not have investigatory
authority. This aspect is critical because the IACB is largely reliant on the volition of the
appropriate investigatory authorities to provide the necessary investigatory assistance that will
allow progress to be made on the complaints.

The IACH i1z working to create a formal referral process both within the Department of the
Interior and between the Department of the Interior and the Department of Justice. Al the

5
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Depariment of the Interior, the JACE is working with representatives from the Oifice of the
Inspector General and senior attorneys from the Office of the Solicitor to develop an effective
procedure for identifying, investigating, and ultimately constructing case referrals for alleged
violations of the Act,

On an interagency level, the Department of the Interior is working with other agencies to create
an interagency working group 1o help foster joint efforts 1o enforce the Act. The IACH and
Office of the Solicitor have met with the Depanment of Justice 78 Office of Tribal Justice,
Environment and Matural Resources Division, Executive Office for LS, Attlemeys, and
Consumer Litigation Section of the Civil Division to begin developing a memorandum of
understanding on enforcement issues. Additionally, Secretary Babbin is adding the enforcement
issue to the agenda of the White House Domestic Policy Working Group on American Indians
and Alaska Natives, Through these and related efforts, the TACB is working towards a more
coordinated enforcement policy.

Trademark Regulations

The IACE?7s major focus is enforcement of the Act. The IACH views the development of a
trademark registration program for Indian arts and crafis as an important element of our
enforcement efforts. As the Committee knows, under the Organic Act the JACB was authorized
to create government trademarks of genuineness and quality for Indian arts and crafis products
and 1o register these government-owned trademarks in the USPTO. This did not, however,
permit the TACE to go to the USPTO and register trademarks owned by individual Indians and
Indian tribes.

Congress amended the Act in 1990 partly 1o rectify this problem. The JACB issued final
regulations in 1996 covering all aspects of the Act, with the exception of its trademark
provisions. These were left to a later date, when the IACE would have the resources needed 1o
start & trademark program.

The new attomey, assisted by an attorney on a ninety-day detail from the USPTO, began drafiing
the trademark regulations soon after armving at the [ACB. They soon concluded that two
problems posed by the language of the Act would have 1o be addressed before the regulations
could be completed.

The first problem we came across in drafting the trademark regulations concems the scope of the
IACB?s rademark responsibilities towards Indian ans and crafts organizations. Under the 1990
amendments 1o the Act, the [ACB is given several separate and distinct trademark functions. It is
authorized to create rademarks of genuineness and quality for the IACB and for individual
Indians, Indian tnbes and Indian arts and crafts organizations. But this is o/l that it is authonized
to do for Indian arts and crafls organizations, for they are not mentioned again in the trademark
provisions of the Act. The later sections of the Act, which specify which entities may have their
trademark registered by the TACE, leave out any mention of Indian ans and crafts organizations.
The practical effect of this will be 1o deny Indian art cooperatives and enterprises -- be they the
Mavajo Arts and Crafis Enterprise, Hopi Arnts and Crafts-Silvercraft Cooperative Guild, Zuni

]
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Cultural Aris Council, or any other deserving organization of Indian artists and crafispeople —
nearly all of the trademark benefits contemplated by the Act. Given that the stated purpose of the
Act was 1o expand the IACE ?s trademark powers rather than o contract them, we want to make
absolulely certain that the trademark regulations fairly and comectly serve [ndian arts and crafis
Organizalions,

The second issue concerns an apparent conflict between the Act?s trademark registrarion
requirements, and the rademark owsership requirements of the Trademark Act of 1946, 15
U.S.C. 21051 ef seyy. (the 7 Lanham Act?). As you know, the trademark section of the 1990
Act authorizes the IACB:

{g)( 1} 10 create for the Board, or for an individual Indian or Indian iribe or Indian
arts and crafis organization, trademarks of genuineress and quality for Indian
preducts and the products of an individual Indian or particular Indian tribe or
Indian arts and crafts organization; (2) 1o establish standards and regulations for
the use of Government-owned trademarks by corporations, associations, or
individuals, and 1o charge for such use under such licenses; (3) 1o register any
such trademark owned by the Government in the United States Patent and
Trademark Office without charge and assign it and the goodwill associated with it
1o an individual [ndian or Indian tribe without charge; and (4) to pursue or defend
in the courts any appeal or proceeding with respect to any final determination of
that office.

In particular, under the Act, Section {2W)3) authorees the TACH w file trademark applications
1o register trademarks ewned by the government for ons and crafls morketing purposes without
charge and then assign them to individual Indians or Indian tnbes without charge. Virtually all of
the applications the JACE anticipates filing under the new wrademark program, however, will
involve marks owned not by the govemment, but by individual Indians or Indian tribes. Under
the Lanham Act, an applicant o register a trademark miest be the owner of the mark or, if the
application is filed on an intent-to-use basis, must be entitled o use the mark and have a bona
fide intention (o use the mark in commerce. It is a basic tenet of trademark law that the owner of
the mark is the person who uses the mark or controls the natore and quality of the goods
identified by the mack. 1T the named applicant is mot the owner of the mark at the time of Rling,
the defect cannot be corrected with an amendment substinuting the trse owner; the application is
simply void.

The IACE is currently exploring ways it can crafi trademark regulations that will allow it 1o file
applications for ?trademarks owned by the government? where the owners in fact are individual
Indians or Indian tmbes. Recently, [ACE representatives met with representatives of the USPTO
to ohtain their position on the matter. The USPTO expressed concerns that permitting the 1ACH
1o obtain registrations on behalf of individual Indians or Indian tnbes, when the JACE 15 not the
owner of the mark sought to be registered, raises issues of conflict with the Lanham Act?s
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ownership requirement. While these issues require further study, it currently appears that the Act
does not atlow the IACE 1o register marks owned by individual Indians or Indian tribes. The
IACE is working with the USPTO to resolve these issues, and intends to sezk a formal opinion
on the matter from the Solicitor of the USPTO. The Committee may wish to consider whether an
amendment to clarify section 2(gk3) might be appropriate. We would be happy to provide
proposed amendment language.

Museums

The IACH has three regional museums, the Sioux Indian Museum in Rapid City, South Dakota;
the Museum of the Plains [ndian in Browning, Montana; and the Southern Plains Indian Museum
in Anadarko, Oklahoma (see Exhibits 70-V7). These museums play a vital role in promoting
authentic Indian arts and crafts, serving as contact points for Indian ans and crafis communities,
tourists, and consumers, and supporting Indian entrepreneurial efforts and economic
opportunities,

The muscums feature permanent exhibitions, changing promotional szles exhibitions, and public
educational activities. They are key distribution points for information and publications about
the Act. The small and dedicated staffs of these museums educale the public about the Act and
encourage the submission of valid complaints of fraud and misrepresentation. The museums
serve as major economic, cultural, and educational attractions in their respective regions, They
enjoy strong suppen from the Indian tribes in their regions and are staging points for regional and
national promotions for the economic benefit of emerging [ndian artists and crafispeople, such as
the 1ACH?s Southern Plains Indian Museum?s 1981 promotional exhibition, ?Jewelry by Ben
Nighthorse,? for the then-emerging anist Ben Nighthorse Campbell.

The Museum of the Plains Indian on the Blackfeet Reservation in Browning, Montana, has a
paniculariy strong record for enriching the curriculum of the reservation schools and adjacent
regional school districts through educational tours and programming. The museum also provides
an excellent overview of the unique Northemn Plains Indian culture, including the Blackfeet,
Crow, Northem Cheyenne, Sioux, Assiniboine, Arapaho, Shoshone, Nez Perce, Flathead,
Chippewa, and Cree. In addition to the museum?s integral role in the Blackfeet Indian Days
annual event, the museum serves as hosts to the wealth of foreign and domestic collectors and
visitors traveling through on their way to Glacier National Park.

The Sioux Indian Muscum in Rapid City, South Dakota, works closely with a Lakaoia Advisory
Commities comprised of tribal members from the Rosebud, Pine Ridge, and Cheyenne River
Reservations. Together, they develop and implement programs featuring dance, flute playing,
storytelling, bow and arrow making, parfleche crafting, and beadwork. As part of its community
outreach, with the assistance of the Lakota Advisory Committee and the Lakota College in Kyle,
South Dakota, the Sioux Indian Museum trained college interns to inventory muscum collections,
install exhibits, and serve as museum tour guides. The Sioux Indizn Museum also tailors many
of their tours and presentations to visiting children?s groups. In particular, the museum works 1o
build the Indian children?s appreciation of their rich cultural heritage and works with Indian and
non-Indian groups to foster cross-cultural understanding. Through their tours, programming, and
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exhibits, the museumn works to dispel many of the stereotypes, prejudices, and misunderstandings
of historic and contemporary Sioux culiure. Furthermore, as an example of the |ACE museums?
efforts to praomaote regional Indian Ars and Crafis Act education efforts, this past winter the
Sioux Indian Museum curator participated as a panelist in an important 30 minute public interest
spod on South Dukota?s public television station addressing the importance of the Act

The Southern Plains [ndian Museum in Anadarko, Oklahoma, receives strong community
suppon from local and regional tribes whe view the museun &s an important institution for
preserving their culiural herilage. As part of the museum?s outreach activities, each year the
museum inviles epproximately 500 public, private, and government schools to tour the museum.
The: musceum ?& suppon group, the Southern Plaing Indian Museum Association, has o
five-member board of directors. Board members include individuals representing the Kiowa,
Drelaware, Fort Sill Apache, Pawnee, and Comanche Trbes of Oklahoma. Some of the board
miembers have received state and national recognition, including Bruce Cacsar (Pawnee/Sac and
Fox), recipient of the National Endowment for the An?s National Heritage Fellowship Avward
for his outstanding metalwork and LaVerna Capes (Kiowa), was designated Master Artisan by
the Stite Arts Council of Oklahoma. The museum association assists the museum hosting guest
leetures, book signings, classes in arts and crafis, and in distributing donated books, such as Lois
Dubin?s Nordh American Indian Jewelvy and Adornment to area schools. Additionally, the
Oklahoma Indian Ans and Crafis Cooperative, an Indian owned and operated ans and crafis
enterprise that operates the museum craft shop, has scheduled twenty Indian antist demonstrations
at e museum this summer.

These museums have presented a tomal of 399 prombtional sales exhibitions of contemporary
Indean and Alaska Native artists and artisans since 1969, Addinonally, the museums hold
summier sales exhibitions, which annually feamure the work of approximately 1235 Indian artisis
and amisans. All sales exhibitions are held in cooperation with the separately owned and
operated crafis shops housed i the museums and all profits go o the Indian aniss, anisans, and
respective businesses. Each of these shops also purchase merchandise for resabe from 150 10 200
Indian arists and artisans. Owver 1,732 individuals have benefited from these programs.

During the course of 47 IACH special promational exhibitions over the last five years, significant
sales have been generated for [ndian artists and crafispeople. National and regionel media carry
announcements and special features on esch LACB museum exhibition thar lead o impoerant
exposure for [ndian atisis and anisans, For example, one Alutiig mask maker from Alaska,
Jerry Laktonen, credits his 1999 JACH muscum exhibition brochure for helping to facilitate his
work being featured in a television documentary. The IACE museum exhibition brochures are
routinely mailed 1o more than 1200 galleries, museums, and collectors nationwide.

In FY 2000, approximately $465,000 of the 51,001,000 approprated annual funds will be spent
om the operations, and educational and economic development programs, of the thres 1ACE
muscums, The [ACB predicts approximately $75,000 in FY 2000 user fees (net of cost of
collection) to help contribute o the costs of maintaining these imporant facilivies in Indian

country.
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The IACB?s FY 2000 budget is 51,001,000, OFf this amount, $290,000 was carmarked by
Congress for enforcement of the Act. The President 7s budget request for the IACH in FY 2001
requests 51,123,000, providing an increase of $100,000 for Act enforcement. The JACE
understands that consideration is being given 1o a possible increase in the current earmark (o
S390,000, regardless of whether or not the [ACB FY 2001 budget is increased. If this were 1o
oceur, it would have an adverse impact on the [ACB?s three regional museums and national
economic development programs. The JACH would have to reduce its economic development
assistance 10 Indian tribes, artists, anisans, marketing organizations, and businesses. Also, there
would be reductions in staffing. kours of operations of the IACB 75 three regional museums,
exhibitions, promotional publications, and related outreach activities and services.

In FY 2001, with the President?s Budget allocation of 1,123,000 for the IACB, 1ACH will
continue to build on the Indian Arts and Crafts Act programs and accomplishments of the
previous year, focusing on the Southwest. Through the coordination of Indian Arts and Crafts
Act compliance and enforcement activities, the trademark registration program, and museum and
marketing activities, the JACB will continue 1o support the economic development effonts of
Indian tribes by working to ensure that only authentic Indian art and crafts are offered for sale in
the marketplace,

ﬂn_.:luilnn

In summary, let me assure the Committee that the 1ACH, through the coordination of compliance
and enforcement activities, public outreach and education, the development of a trademark
registration program, and vital museum and marketing activitics, is commitied to supporting the
economic development and marketing efforts of Indian artists and artisans, Indian tribes, and
businesses. Through these activities, the JACB will continue working to ensure that only
authentic Indian arts and crafis are offered for sale in the marketplace. Additionally, through
these activities, the IACH supports the federal government 75 trust responsibility 1o help preserve
Indian arts, crafts, and culture, The IACB looks to the human spirit of Indian art and works to
strengthen the direct links between economic development and cultural preservation,

This concludes my statement. Thank you for this opportunity to help raise the visibility of the
Indian Arts and Crafts Act. | would be happy to answer any questions vou may have.



Exhibit A

Indian Arts and Crafts Board

Commissioner
Biographical Information

Faith Roessel, Chairperson

Chairperson Falth Roessel is a member of the Navajo Mation and a former Special Assistant to Inlerior
Secretary Bruce Babbil. She was the Secrotary's stalf coordinator for the White House Domestic Policy
Councils Waorking Group on American Indians and Alaska Natives, which the Secretary chaired, and also
served as Deputy Assistant Secrelary for indian Affsirs. Before coming fo work for the Department of the
Intericr, she served as director of the Navajo Naticn Washinglon Office, senior stalf attomey for the
Natve American Rights Fund, and as legislative assistant for LS. Senator Jeff Bingaman (D-NM).

Mz, Roessel received her Bachelor's Degres from Fort Lewis College and her Juris Doclosate Degree
from the University of New Mexdco, She is licensed to practice law in the State of New Mexico and the
District of Columbis, and is & member of the American Bar Association, the Federal Bar Association, and
the Indian Bar Association, Ms. Roessel is also on the White House Initistive on Tribal Colleges and
Univarsities Presidential Advisory Board, the Arizona State University Law School Indian Advisory Board,
and the Boards of Americans fer Indian Opportunity and the Child Welare League of Amarica,

Barry W. Brandon, Commissloner

Commissiones Barry Brandon is a mamber of both the Muscoges (Creek) Nation and the Seneca Mation
of indians. Mr. Brandon currently serwes as the Chéef of Staff of the National indian Gaming Commizsion.
Before joining the Commission, Mr, Brandon served as the Deputy Director of the Secretary’s Indian
Water Rights Office at the LS. Department of the Interior.

Prier to his position at Interiar, Mr. Brandon was a Senior Trial Alorney al the .5, Department of Justice.
Ha worked in the Indian Resources Saction handling cavil itigation claims io enforce federslly protected
interests and rights of indians and Indian tribes. Before moving to Washington, DC, Mr. Brandon was an
associate at the Seattie law fim of Thorsned, Cane and Paulich, whene he had a civil Migation practios
with an emphasis on environmental matters. He also senied in the Washingion Siate Legislature as a
Staff Attormey for the Washington State Senate, Environment and Matural Resowrces Commithes.

Bary Brandon received a Bachelors degres from Waestern Washingion University and a Juris Doctorate
degrea from the Unhversity of Washington. Mr. Brandon is a pas! President and founding member of the
Norttwest Indian Bar Association (Seattle) and a founding member of the Native American Bar
Association of Washington, DC.

V. Heather Sibbison, Commissioner

Commissioner Heather Sibblson Is Counsel to the Assistant Allormney General for Emvironment and
Natural Resources Division, United States Department of Justice.  In that capacity she works with
EMRD's Indian Rescwrces Section on cases and initiatives imobving treaty-based rights, Indlan lands
igsues, environmental protection, and Indian education.

Prior to joining the Department of Justice, Ms. Sibbison served at the United States Department of the

Secrotary's Representative to the Executive Councll for the 1836 Great Lakes Trealy Flshery.
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Prior lo governmant service, Ms. Sibbison practicad law at the Washington D.C. firm of Patton, Boggs,
spacalizing in both environmaental and intelliectual property kaw,

Ms. Sibbison graduated magna cum laude from Tufts University with an undergraduate degres in
American Studies and English; at Tufts she also completed masters level course work in Amenican art

and architectura, She received her J.D. from Columbia Unkversity, where she was an editor of the
Columbsa Journal of Law and the Arts.

Commissioner, Vacant

Commissioner, Vacant
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The Indian Arts and Crafts Act of

1980 (PL 101-844) is a truth-in-

acvertising law that prohibits mis-
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ian arts and crafts
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Exhibit M

Indian Arts and Crafts Board 1999/2000

Enforcement of the Indian Arts and Crafts Act - Public Outreach and Education

Jume 1999

August 1999

August 1999

September!
October 1999

Red Earth Festival - Oklahoma City, Oklahoma
¢ [ACH chief curator went to booths, handed out Mivrepresentarion brochures, and
talked with artists about the Act.

Indian Market - Santa Fe, New Mexico

«  [ACBH had an informational booth on the plaza,

»  [ACB chief curator and market development assistant answered general
questions about the Act and talked with artists,

+ JACB had an Act advertisement in the official Indian Marker Magazine.

Arizona and NMew Mexico

. m-mmm-mmmmMmmmus.mmwm

*  Arizona — IACB Chairperson met with the Manager of the Heard Museum Shop.

s New Mexico - [ACB Chairperson met with Southwestern Association for Indian
Arts (SWALA) Executive Director, Indian Arts and Crafts Association (IACA)
Executive Director and President, and the New Mexico State Attormey General
Consumer Protection Division.

*  New Mexico - JACB Chairperson met with antists and artisans at the Santa Fe
Indian mariket, as well as a representative from the Council for Indigenous Arts and
Cualture,

Kituwah Festival — Asheville, North Carolina
s [ACB staff member attended the festival and talked 1o participants about the Act.

Indian Arts and Crafts Association (IACA) Market - Mesa, Arizona

»  TACH Market development assistant attended 1ACA market, handed out
Misrepresentation brochures, and talked with artists and other market
participants about the Act.

*  Also visited tribal museums in Phoenix, Scottsdale, Sacaton, and Maricopa 1o
talk about the Act and IACE programs.

*  Met with the assistant (o the director for Native American Relations at the Heard
Museumn to discuss the Act, IACB programs, and potential IACB warkshop or
conference at the museum,

Oklahoma City/Anadarke/Tulsa, Oklahoms
+  [ACB acting director and marke: development assistant visited retail stores,
galleries, and museums (o discuss the Act and hand out information.



January'
February 2000

February 2000

March 2000

90

Rapid City, South Dakots

+ [ACH acting director and market development assistant visited retail shops to
discuss the Act, hand out information, and follow-up on previous Act complaints,

United Southern and Eastern Tribes (USET) Conference - Washington, DC

s  [ACH Chairperson gave presentation on the Indian Arts and Crafis Act 1o the
USET Cultural Committee.

Atlanta Spirit of America, Native American and Wildlife Festival - Atlanta,
o [ACB staffer attended the festival and talked with artists about the Act.

Tentative Upcoming Outreach

June 2000
June 2000

August 2000
August 2000

September 2000
Seplember 2000

Ociober 2000
October 2000

Red Earth Festival - Oklahoma City, Oklahoma
Eiteljorg Indian Market - Indianapolis, Indiana

Indian Market - Santa Fe, Mew Mexico
Conference of U.S. Atlorneys - Sun Valley, Idaho

Morthern Plains Tribal Arts - Sioux Falls, South Dakota
Meet with Navajo snd Hopi tribal councils, artisans, and arts guilds

Indian Arts and Crafts Association (LACA) Market - Phoenix, Arizona
Alaska Federation of Watives - Anchorage, Alnska

Creation of the Misrepresentation and fndian Arts and Crafts Act Brochures

March 1999

June 2000

Crver 20,000 Misrepresentation brochures have been distributed o federally-recognized
Indian tribes, U.S. and State Attorneys General, State arts councils, State Govemors,
Indian museums and cultural centers, membership of the Indian Arts and Crafts
organizations nationwide that have previously requested information on the law. The
Indian Arts and Crafis Board's three museums provide the Misrepresensarion brochure
and additional information on the Indian Arts and Crafts Act to their visitors and
regional communities. Additionally, a significant number of daily requests for the
Misrepresentation brochure and nnpiﬁurﬂumtmﬁm:lﬂhmsm_mﬂl?yﬂn
extensive number of law advertisements in key trade, tourist, and Indian publications.

Indian Arts and Crafts Act brochure available for distribution. Th.tlmﬂzmhm:
specifically mwmmmmimmﬂmmmﬂ:h
IACE, and encourages people to submit valid complaints to assist in active enforcement
of the Act.
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Creation of Web Site

January 2000 Indian Arts and Crafls Board web site made available 1o the public. The web site
includes the Indian Arts and Crafts Act statute, regulations, overview, and the process
for filing misrepresentation complaints under the Act. 'Web site visitors may e-mail the
LACB with questions, complaints, or requests for more information on the Act. The
web site also features the IACB's museums, exhibition program, and the Source
Directory of Indian owned and operated arts and crafis businesses. The web address is
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TESTIMONY OF MARK C. VAN NORMAN
Director, Office of Tribal Justice
U.S. Department of Justice
Before the Senate Indian Affairs Committee
May 17, 2000

Good moming. Mr. Chairman, Mr. Vice-Chairman, and Members of the Commitiee, [
am Mark Van Norman, Director of the Office of Tribal Justice, Department of Justice.

Thank you for inviting the Department to testify concemning the Indian Arts and Crafts
Act. Let me begin by saying that the Department of Justice recognizes the importance of
working with Indian tribes on a government-to-government basis to address problems in Indian
country. Congress and the Executive Branch acknowledge the crucial role that promoting
economic development plays toward meeting Indian country needs. Economic development
opportunitics can enhance the resources available 1o tribal governments for addressing the
problems they face, including law enforcement problems.  Moreaver, the lack of economic
opportunities in [ndian communities, as in any community, can generate significant social
problems, not the least of which are those related to crime problems.

For those reasons, the Department of Justice has worked cooperatively with other federal
agencies to promote Indian country economic development. In August 1998, the Department of
Justice participated in the White House conference on “Building Economic Self-Determination
in Indian Communities.” The President, the Attorney General, and the Secretaries of
Agriculture, Housing and Urban Development, and Interior addressed the conference attendees,
emphasizing the importance of tribal economic development to the Administration, including the
Department of Justice. In particular, the Attorney General noted the importance of promoting

strong tribal law enforcement and tribal courts 1o provide a positive environment for business
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development in Indian country. Also, as an outgrowth of this conference, the Depariment of
Justice, along with all other cabinet-level agencies, will participate in the creation of an *Access
Center,” which will provide phone-in callers with a “one-stop™ source of information on federal
programs to promole Indian economic development.

The conference also featured unique mention of the Indian arts and crafts industry.
Dominie Ortiz, the young Mative American man who introduced President Clinton at the
conference, was financing his college education through his Indian ans and crafis business, Mr.
Ontiz explained in regard to his business that:

| have a business story 1 must tell because American Indian Business Leaders
made my dream of creating a wholesale network of Native American arts and
crafts a reality.

1 began my journcy into the free market about twe years age, with the

hopes of mising enough funds so that | could attend law school at the tum of the

century. And [ began this summer with the distribution of Native American

jewelry to seven states and a contract to supply one of the largest casinos in

Kansas, the Kickapoo Mation, with a retail jewelry store in order to provide jobs

and increase revenues.

This is just one of the many examples of the opportunities that the Indian arts and crafts industry
provides to Native Americans.

The Indian arts and crafts industry is an important source of economic development in
Indian country. The House Report accompanying the 1990 amendments to the Indian Arts and
Crafts Act notes that *[i]his industry’s value has been estimated at $400-5800 million annually,™
and apparently this industry is growing, An April 1998 article in USA Today reported that

Americans and foreign tourists spend as much as §1 billion each year on Native American arts

! House Report 101-400(T), 101* Cong,, __ Sess. (1990) at 5.
2



and crafis.” The same article reports that the average family that visits a New Mexico Indian
Reservation spends $191 on arts and crafis. The Indian arts and crafls industry is, in many
respects, one of the best examples of grass roots entrepreneurship. [t takes advantage of, and
promotes, tribal culture and traditional artisan skills, and requires minimal capital cutlay, Arns
and crafts can be marketed through the mail or by other means that minimize barriers to
economic development, such as remoteness or lack of local infrastructure, that often impede
other economic efforts. It also promotes national unity, affording opportunities for people to
lrium about Native American traditions through the items they purchase, thereby bringing people
closer together.

The Federal Government has a longstanding policy of working to promote this industry.
The Indian Arts and Crafts Act was first enscted in 1935 to promote Indian economic welfare
through the development of arts and erafis and the expansion of their market. The 1935
Actcreated the Indian Anis and Crafts Board within the Department of the Interior. It recognized
the importance to this industry of promoting product genuineness by, among other things,
empowering the Board “o create Government trademarks of genuinencss™ for Indian-made
products. The 1935 Act also included eriminal provisions to protect the market for genuine
Indian-made arts and crafts, These criminal provisions made it a misdemeanor to counterfieit
trademarks issued by the Board, to make a falsc statement to obtain a Board trademark, and to
sell products as Indian products when the seller knew they were not.” Those violations were

1 g1 billion industry reling as faux crafis flood market,” USA Today, April 8, 1998 at
1A.

* P.L. 74-355, secs. 5-6, 49 Stat. §92-93,
3
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subjected persons to imprisonment of up to six months and fines up to $2000.*

Congress amended the Act again in 1990 to enhance the protections it afforded against
false claims that products are Indian-made, The 1990 amendments created a civil cause of action
and enhanced the criminal causes of action. The 1990 amendments also expanded the Board's
powers, including the addition of powers relating to the Act’s enforcement provisions. Section 5
of the Act authorizes the Board to refer complainis that goods are falsely being sold as Indian-
made to the FBI for investigation, 1o review the investigation report, and to recommend to the
Attomey General that criminal proceedings be instituted. Section 5 also authorizes the Board to
recommend to the Secretary of the Interior that he request the Attorney General to institute a civil
action under the Act.

The Act’s criminal provisions, after 1990 amendments, make it a felony to counterfeit or
falsely obtain Board trademarks and a felony to “knowingly” “offer or display for sale or sell any
good . . . in a manner that falsely suggests it is Indian produced, an Indian product, or the product
of a particular Indian or Indian tribe or Indian arts and crafis organization.™ Persons who violate
the prohibition against falsely selling goods as Indian-made may be fined up to $250,000 and
imprisoned up to five years for first violations, and fined up to $1 million and imprisoned up 1o
fifieen years for subsequent violations. Corporations face fines of up 10 51 million or $5 millien
for first and subsequent violations.

* In 1948, Congress amended the criminal provisions to reduce the maximum fine 1o
$500. 62 Stat. 759.

? 25 U.S.C. sec. 305d.
*18 U.S.C. sec. 1159,



The Act defines “Indian tribe™ to include federal- and state-recognized tribes and defines
“Indian arts and crafts organization™ to mean an “arts and crafts marketing organization
composed of members of Indian tribes.” “Indian" is defined to mean a member of a tribe or
persons who a tribe certifies as “an Indian artizan.” The Act also authorizes the Secretary of the
Interior to define by regulation the terms “Indian product” and “product of a particular Indian
tribe.” The 1990 amendments also enhanced the penalties for counterfeiting Board trademarks
and making false statements 1o obtain those trademarks 1o up to five years® imprisonment for
individuals and fines up to $1 million for corporations convicted of first violations, and up o
fifteen years and 51 million for individuals and $5 million for corporations convicted of
subsequent violations.

With respect to civil remedies, the 1990 Amendments authorize cither the Attomey
General, upon the request of the Secretary of the Interior, or [ndian tribes to bring actions against

* persons who sell goods or display them in a manner that falsely suggests they are Indian
produced.” Upon proving a violation, the Attorney General or the tribe may obtain an injunction
and recover the greater of reble damages resulting from the violation or $1000 for each day the
product is offered or displayed, punitive damages, costs, and attomeys® fees. Fines or damages
recovered in those actions are to be paid to the tribe, individual Indian, or arts and crafis
organization that sufTered damage as a result of the violations.

In recent years, the Department has undertaken several enforcement activities under the
Act through United States Attorney's Offices. In 1998, the District of South Dakota filed an
indictment against a defendant who sold goods to the Journey Museum in Rapid City and to

' 25 U.S.C. sec. 305e.
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Korczak's Heritage, Inc., a shop near the proposed Crazy Horse Monument in the Black Hills, in
a manner that falsely suggested they were Indian produced. The defendant pled guilty to a
separate offense charged in the same indictment and, as part of the plea agreement, agreed to
remaove the words “NATIVE AMERICAN™ from all goods he produces and 1o cease making any
elaim to being an Indian as part of any efforts to sell products he makes.

In 1993, the District of New Mexico received a referral that a retailer was falsely selling
items as Indian-made. The case was prosecuted in 1994, resulting in a diversionary disposition.*
That district also reports receiving referrals in other instances but declining to prosecute them for
lack of evidence,

The District of Utah received a complaint from a tourist who purchased a belt buckle after
being told by a store clerk that it was Hopi-made when in fact it was not. After investigation, no
charges were filed because there was insufficient evidence to determine that the store clerk made
the statemnent intentionally and the store offered a full refund.

In 1994, the District of Arizona investigated a case stemming from the discovery by a
well-known Hopi artist of copies of a piece of his jewelry for sale in an Arizona retail store. The
Jewelry in question had been made from a wax mold created from the artist's original work at the
behest of a wholesaler, who then sold them 1o the retailer where the artist discovered them for
sale. Afler investigation, it appeared that the retailer believed, based on his examination of the
items, that the items were actually Mative American-made, and therefore he was not “knowingly™

violating the Act. The evidence suggested, meanwhile, that the wholesaler made no statements

" The U.S. Attorney"s Office does not retain files dating back to 1994, so we could not
confirm whether the case was charged under 18 1).5.C. sec. 1159 or another statute.

6
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commerce.™™ In 1996, the Federal Trade Commission enforced that provision by filing an action
in federal district court in the Western District of Washington against two persons who falsely
represented Native American-style carvings as authentic Native Alaskan-made artwork. The
defendants sold those carvings wholesale to retail shops throughout Washington and Alaska and
from one of the defendants’ retail stores, Those carvings typically sold at retail for prices
between 5250 and $500. The defendants submitted to a consent decree requiring them each to
pay 520,000 fines and to undertake specific measures to prevent them from continuing to deceive
purchasers of the origin of their products. [ have submitted a copy of a press release from the
Federal Trade Commission that more completely describes that action for inclusion in the record
with my testimony today.

In addition, section 1907(c) of the Omnibus Trade and Competitiveness Act of 1988,"
directs the Secretary of the Treasury to “prescribe and implement regulations” to require country
of origin marking for Native American-style jewelry, arts and crafts. Those regulations are set
forth in Title 19 of the Code of Federal Regulations, section 134.43. In current form, they
require permanent marking on imported products that incorporate Mative American design or
“could possibly be mistaken for . . . [goods] made by Mative Americans.”" They require
permanent or indelible marking, except when the country of origin is a NAFTA country or where
“it is technically or commercially infeasible”™ to do 50, in which case string tags or adhesive labels

W15 US.C. sex. 45,
" P.L. 100-418, sec. 1907(c), 102 Swat. 1315.
2 19 C.F.R. sections 134.43(cK1), (dX1)-

9
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also here 1o testify, and we look forward o hearing about the Ho-Chunk Nation's experiences
under the Act's civil enforcement provisions,

With respect lo the federal government, the Act envisions coordinated enforcement
responsibilities between the Board, the Department of the Interior, and the Justice Depariment.
As | noted earlier, the Act authorizes the Board to receive complaints and refer them to the FBI
for investigation, then review the investigation reports and make recommendations to the
Attorney General concerning eriminal enforcement. The Act also authorizes the Board to
recommend 10 the Secretary of the Interior that he request the Attorney General to initiate a civil
action. In addition, to ensure that the Act and its requirements are receiving the full attention
that they are due, the Departments of Justice and Interior have initiated inter-agency discussions
concerning enforcement of the Act. We are exploring the possibility of developing an inter-
agency memorandum of understanding to formalize intemal procedures for carrying out our
agencies’ respective roles under the Act. In addition, the Board has developed and disseminated
materials o educate tribes and the public about protections the Act affords against false claims
that goods are Indian produced. In October 1996, Interior promulgated regulations defining key
terms in the Act and setting forth how 1o file complaints of violations. And, recently, the Board
has filled the vacancies among its Commissioners and scquired additional full-time staff. Those
efforts will lead to increased efforts to promote the important policies reflected in the Act.

I should also note that there are other relevant legal protections available against false
claims that arts and crafis products are Indian produced. Section 5 of the Federal Trade

Commission Act makes unlawful “unfiir and deceplive acts and practices in or affecting
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to the retailer about the origin of the jewelry, making it difficult to prove that the wholesaler
“knowingly™ sold the work in a way that “falsely suggested™ an Indian origin, and prosecution
was declined. The Indian artist, however, was able to pursue a civil action against the
wholesaler,

The LS. Attomey's Office for the District of Minnesota reports dealing with complaints
informally by referring them to Interior who, in turn, contacts the vendor involved and explains
the legal issues related to representing items as Indian arts and crafts.

As these examples suggest, one reason why convictions may be difficult to obtain under
the Act is the requirement that the defendant “knowingly™ violate the Act. While it is provable
that a product is being sold as an “Indian product™ when it is not, it is more difficult to gather
evidence and then prove that the seller actually knew at the time of transfer that the product was
not an “Indian product.”

In regard to its civil provisions, the Act is enforceable by either the Attorney General o
an Indian tribe. Recognizing Interior’s and the Board's expertise in these areas, the Act
authorizes the Attormney General 1o bring actions under the Act “upon request of the Secretary of
the Interior” and authorizes the Board to “recommend that the Secretary of the Interior refer . . .
matter[s] to the Attomney General for civil action.™ To date, the Secretary has not requested the
Attorney General 1o initiate a civil sction under the Act, so the Attorney General has not pursued
any. The Ho-Chunk Mation, as an Indian tribe also authorized to pursue actions under the Act,
has initiated a number of these actions. The Ho-Chunk Nation's claims survived constitutional

and standing challenges before the district court. [ note that the Ho-Chunk Mation's President is

¥ 25 U.5.C. sec. 305d.
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miy be used." The Commitiee may wish to examine whether the exception allowing for
adhesive or string tags, which are easily removable once an item enters the United States,
whenever a more permanent tag is “commercially infeasible™ allows importers to inappropriately
circumven the protection this regulation provides. The Committee may also wish o consider
whether a statutery provision further defining “commercially infeasible™ in these circumstances
might be appropriate.

In addition 10 these federal protections, a number of states have enacted provisions that
specifically protect against false claims that products are Indian-made," while many more have
general consumer protection statutes to address false sales claims of all kinds that might be
applied againzt false claims that products are Indian-made,

Aggain, | thank the Commitiee for the oppertunity 1o present lestimony today, The Indian
arts and crafls industry is an important part of Indian country economic development. That being
the case, the protections the Act affords the Indian arts and crafis industry reflect an important

part of the Federal Government's policy of promoting that economic development.

19 C.F.R. sections 134.43(c)(3), ()(3).

" See, e, Ak Stats. secs. 45.54,010 et s2q.; Ariz. Rev. Stat. Ann. secs, 44-1231 to 44-
1231.05; Cal. Ann. sec. 17569; N.M. Stat. Ann, secs, 30-33-1 to 30-33-11.
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TESTIMONY OF JACOB H. LONETREE
PRESIDENT OF THE
HO-CHUNK NATION
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
ON
THE INDIAN ARTS AND CRAFTS ACT OF 1990
MAY 17, 2000

Honorable Members of the Committes

It iz indeed an honor to appear before vou upon the invitation of Chairman Mighthorse Campbel
to present testimony on the Committee’s oversight of the Indian Arts and Craftts Act of 1990 (the
"Act” or "LACA"),

It has been ten vears since the passage of this act which is vitally imperant to the protection of
Indian artisans and craftspeople.

The Act requires that products that purport to be Indian made indeed be Indian made. It provides
a valuable tool to preserve the cultural integrity and commercial value of these products of
Native American hands and spirits.

THE IMPORTANCE OF NATIVE AMERICAN ARTS AND CRAFTS

The term "arts and crafis™ does not do justice to the cultural creations about which we speak. [
attach as Exhibit | to this testimony a statement of the Ho-Chunk Nation Traditional Court
composed of Clan Elders describing the depth of cultural meaning and importance of these
items. These works embody the culture and identity of a people. and reflect personal and family
tustory. They are a fundamental means of expression as to who we are as Native Americans and
as members of our respective Tribes.

Native American Arts and Crafts also have an important economic place in Indian Country.
Many individuals and families rely on the production and sale of these items for their livelihood.
The Ho-Chunk Nation is developing an enterprise to provide an outlet for these artisis of the Ho-
Chunk Mation and other tribes. We call this enterprise the Wonk Sheek Trading Company. our
language's term for "Native Peoples”. We are actively seeking 1o set up distribution channels for
this enterprise as part of our economic development and diversification efforts. The Ho-Chunk
Wation has been represented in trade missions to Germany and we have discussed this and other
development issues with commercial interests from Japan. We know that the market for
authentic [ndian arts and crafts is international.
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The cultural integrity and economic viability of authentic Indian arts and erafis are threatened by
the substantial market in counterfeit Indian products. Many of these products ane imported and
almost all are cheaply priced and of inferior quality, | attach a copy of the articles appearing in
the April 8, 1998 issue of USA Today describing this problem as Exhibit 2, Unfortunately, the
probiem is still as real today. 15 anything, its scope may huve expanded

INDIAN ARTS AND CRAFTS ACT OF 1990

Congress provided a powerful tool to deal with this problem through the Indian Arns and Cralis
Act of 1990, The reasen that the problem has not been adequutely dealt with s the ek of
enforcement of that law, Although there are powertul criminal and civil deterrents 1o
counterfeiting Indian goods contaimed in the law, the public enlreement mechanism has not
been used.  The reasons for that lack of enforcement should e addressed by the Indian Ars
Board and U8, Department of Justice. However, the fagt of non-enforcement is clear. 1tis only
through the private right of action awtherzed by the Act thir this law bas begun w have lite. The
Ho=Chunk Mation is proud of its collaboration with Native American Ants, Ine. to pursue the
enforcement of the Act.

BACKGROUND OF NATIVE AMERICAN ARTS

In 1996, Native American Ars, Inc., an Indion arts and crafts organization was organized by
members of the Ho-Chunk Nation to market and distribute only authentic Mative American made
ans, crafis, and jewelry. I is headguanered in the Chicago, [llinois area, The authenticity of the
Mative American made products was to be a main selling point slong with high quality. Afier
the operation was launched, it was determined that the market place was being flooded with
imitation Indizn products being sold as authentic. Retailers and wholesale suppliers falsely
suggested or falsely represented that their products were authentic Indian-made products when
they were not. Subsequent investigation revealed that many of the imitation products were made
in Mexico, China. and the Far East.

In addition, Mative American Ars tried to get retail space in shopping malls around Chicage and
on some occasions was turned down because other retailers in the same mall were selling
competing Indian products. It was later determined that some of those retailers were selling
imitation [ndian products as being authentic,

SUMMARY OF PRIVATE ENFORCEMENT PROGRAM RESULTS

Mative American Arts originally filed lawsuits directly as an “Indian ans and crafis organization”
under the Act. A Federal District Court in the Northern District of Illinois ruled that the action
must be brought by either an Indian tribe or the U.5. Government on behalf of the Indian ans and
crafis organization.
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In a major effort to address the problem and o advance its cultural and ceenomic interests, the
Ho-Chunk Nation then brought suit as a representative Plaingiff for and on behall of Native
American Arts. Inc. The He-Chunk Nation has now brought twelve lawsaits under the IACA in
the Northern District of llinois, Three of the twelve cases are s1ill pending and nine have been
resolved through settlement. The exact terms of the settlements are conlidential under court
orders which we must honor, But the public record reveals thar we have secured injunclions
against nine of the defendants, Those injunctions prohibit any Tuture violation of the Indian Ans
and Crafts Act. Some of the injuntions provide detailed provisions for prominemt disclaimers
that some Indian style products are non Indian-made. One injunction provides for detailed
continuing oversight of the defendant’s marketing methods regarding Indian sivle goods.

These actions are expensive and difficult cases browght after extensive investigations. But they
can and have been effective,

JUMCIAL PRECEDENT

We have secured several key judicial rulings under the Indian Arts and Crafts Act including
defending its constinutional validity, and several additional rulings involving discovery issues.
The key judicial rulings are Ho-Chunk Nation et al. v. Villue Originals, Ing, 25 F. Supp. 2d 876
(1998). 1998 U.S. Dist. LEXIS 17921 and Ho-Chunk Mation et al. v. Nawre Gifls, [ne, 1999
LLS. Dist. LEXIS 3687 (N.D. 1L 1999).

Those rulings rejected constitutional challenges to the Indian Ans and Crafts Act based upon
First Amendment free speech grounds. These rulings held that the statute regulated only false
advertising and false representations which are outside any constinutional protection. These
opinions also held that the TACA is a strict lability statute and that the defendant need not intend
to violate the IACA, In 5o ruling, the courts drew an analogy to the Lanham Act. Now, under
this case law, if the defendant displays, offers, or sells products falsely suggested to be [ndian-
made products, they are ligble without regard to their intent.

¥ v .3 F. Supp. 2d 399 (1998). is the case
where Judge Castillo ruled that an action under the |ACA on behalf of an Indizn ans and crafi
organization must be brought by a tribe or the federal Government. Previously, the suit was
brought directly by and in the name of Native American Ans, Inc. It was because of this ruling
that suits were brought thereafter by the Ho-Chunk MNation on behalf of Mative American Arts,
Inc. In He-Chunk Nation et al v, J.C. Pennev, Inc., Judge Kocoras issued a ruling on the
application of claims against suppliers as Third-party Defendams. 1999 U.S, Dist. LEXIS 10716
(.0 11 1999). Judge Kocoras also denied & summary judgment motion by J.C, Penney
Company, Inc, at 1998 1S, Dist. LEXIS 17536 (M.D. 1L 1998).

ADDITIONAL TESTIMONY

Our attorney who prosecuted these cases, Michael Patrick Mullen of the Chicago law firm of
Mullen & Foster has submitted to this Committee written testimony on behall of Native
American Arts, [ne. Among other things, that testimony discusses technical problems involved
in enforcing the statute and contains some suggestions for improvements (o the Indian Ans and
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Crafis Act. The Committee may wish to refer to that testimony for discussion of technical
aspects of prosecuting cases under the statute and 10 consider the suggested improvements.

OTHER ISSUES

There are other issues affecting cultural integrity and cconomic visbility of Native American
traditional products and creations which deserve attention under existing law and, possibly,
through new legislation. Beotlegging of Mative Amernican music is one, Misleading advertising
and misrepresentations on the Internet are another. It is gratifying o have the value of Native
American cultures recognized. but there are many who find it easy 1o mizuse and diston cultural
elements for their own gain.

CONCLUSION

Owr efforts have had a beneficial impact in the marketplace for Indian ans and cralis. Some
suppliers and retailers now use prominent disclaimers if they sell Indian sivle products which are
not Indian-made. Those disclaimers now appear in catalogs and sdventising materials, on the
Internet and at point of sale locations. However. we believe that much more needs to be done.
The marketplace is still saturated with imitation Indian style products (alsely suggested 1o be
Indian-made, This wrongful conduct continues 1o displace authentic Indian-made products in the
marketplace and undermines the price and quality of authentic Indian goods. 1t alse displaces
job opportunities for Native Americans and results in continued economic hardship 1o Native
Americans, We intend to remain vigilant regarding this problem and will pursue additional
enforcement of the Indian Ans and Crafts Act where appropriate.
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EXHIBIT 1
May 17, 2000

WRITTEN
TESTIMONY
OF
TRADITIONAL COURT
(CLAN ELDERS)
HO CHUNK NATION

A FEDERALLY RECOGNIZED INDIAN TRIBE
Honorable Members of the Committes

It is our honor to submit the following written testimony on behalf of the Ho
Chunk Mation in support of testimony submitted by President Jacob LoneTree,
on the Committee's aversight hearing of the Indian Arts and Crafts Act of 1990.

It has been only ten years since the passage of this act, but a lifetime of injustice
to many Indian artisans. It is our wish to present the following background;
brief though it is in comparison to the complex lifestyle of an Indian artisan.

As Clan Leaders, it is one of our many duties to provide guidance, to assist and
promate movements to protect our people. This is a priority of the Ho Chunk
Mation and is demonstrated with the official adoption of a Traditional Court
established pursuant to and by the authority of the Judiciary Act of 1995, Ho
Chunk Nation. We submit to you an insight to the life of an Indian artisan in the
Ho Chunk Nation, a lifestyle representative of many [ndian Nations in the United
States.

The Native American Nations are indigenous to this land. The land is sacred to
them; and so is every plant, animal and living creation. What we know as Native
Art and Crafts Is a coverall name for items that once had a very important
functional and sacred use to help our people in their daily lives.

There should be another name for arts and crafts, because that describes articles
that are simply made for profit as you see some of the White culture that pick up
old bam doors, add flowers and sell it as a home decoration. This is called an art
and craft.

Native American (Ho Chunk) arts were first gifted to our people through a vision
andfor prayer. This is not a short process because for many tribes, there are
sacrifices of time that need to be made before even making a prayer requesting
knowledge. This includes and is not limited to fasting and vigilant prayer.
the knowledge requested through prayer is received, then a ceremony
thanksgiving is given.

23
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The originator of an article then passed it down to a child, a grandchild or a
relative in order to keep the tradition going. Native American (Ho Chunk) art in
its simplest form was functional, as it was gifted to the people for a specific
purpose by the Creator. These purposes range from an article that was made
for something as important as a healing to a piece of art that was made for a
very functional use, such as the well known basketry of the Ho Chunk People.
Because the art is held sacred, one must receive permission before attempting to
make an art form.

The Ho Chunk Culture is based upon respect. This characteristic is demonstrated
through asking permission and giving permission for every part of our culture,
Even before entering the Pow-wow arena, permission is sought by either the
new dancer themselves or a parent. One might think that this is only a social
gathering, but in fact, it is a celebration of life and each dance was born out of
an issue of everyday life, such as celebrating good hunting, a good harvest or
the new year (Spring). There are too numerous issues to mention regarding this
one issue of pow-wow. We mention this because it clearly demonstrates the
complex issue of asking and receiving permission and giving thanks. The
clothes the dancer will wear are made by first asking or receiving permission
from an elder. The colors hefshe will wear are representative of their clan.

The intangible thing that separates MNative Art from the generic terminology “arts
and crafts” is the fact that the art produced by Indian nations is an extension of
their heart and soul. A Native artist cannat, for the most part, go out to the local
store and purchase raw materials to make their art or craft. The process for
obtaining the raw materfals is an invested effort of harvesting either animals,
plants, or other natural materials that first need to be processed to a usable
form. Even this is premised by a prayer ceremony to the Creator, before taking
from the land. The Mative artist has already invested much work before they can
actually sit down and begin to craft the plece of art. The time and effort , not to
menticn the emotional, spiritual and thought that is invested into an art form is
not represented in the price that hefshe receives on the market.

Through necessity and survival, the native people continue to make crafts for
profit to feed their families, but in all of that, they still look to the Creator for
inspiration and thank Him for the talent, the ideas, the colors, and the

to make the Arts and Crafts. It remains a very spiritual act in creating an art or
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Inconspicuously made In the art plece in respect to the Creator, knowing that He
Is the only Perfect Creator.

In conclusion the Traditional Court firmly advocates that the Indian Arts and
Crafts Act of 1990 must be enforced to protect the native artist; further we

LB
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belleve that it will extend the history of native people and perpetuate the life of

native cultures. This literally will support the survival of not only a culture, but
the socio-economic endeavors of the Native People indigenous to this land,

The Traditicnal Court submits this testimony with signature affixed below:

Ho Umnk Mation Tradlt1nnal Court
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EXHIBIT 4

HO-CHUNK NATION

ﬁu.ﬂ'ﬁ WS "7\?1: At

MEMORANDUM

DATE: May 10, 2000

TO: Jacob Lonetres, President

Ho-Chunk Nation \
FROM: Bill Johnson, Executive Director %}p

Department of Business, Ho-Chunk Nation
RE: Sale of Indian Ans and Crafts

| was pleased to hear that you have been invited by the Honorable Ben Nighthorse Campbell,
United States Senator from Colorado and Chairman of the Senate’s Committee on Indian AfFairs,
to present testimony before his Committes regarding implementation of the Indian Arts and
Crafts Act of 1990,

Implementation of this Act is essential 1o the successful revival of Indian talents that have almaost
become lost. Implementation is needed to help protect the rights of these talented Indian anisans.
The ability of Indian tribes to successfully market the many handmade arts and crafts of their
people is also critically dependent on this Act

In the case of Indian ars and crafts, mass production and modest import taxes on Indian
“knockoffs™ have really become enemies to this business, as have copyright and trademark
infringements. In the American Indian's attempt to bring back cultural practices that are so
important to the history of our country, this Act will provide a start toward protection of the sale
of authentic Indian made arts and crafts. Implementation of this Act is 2 good springboard, but
teeth will have to be added over time to ensure fair prices for these beautiful and inspiring
handmade art and crafts.

Our own dream of the Wonk Sheek Trading Company cannot and will not be successful without
the protection that can come from this Act passed almost a dacade ago by Congress. Amtached
for your reference is a summary of the Wonk Sheek Trading Company business plan, and
another summary of a diversification opportunity for the Ho-Chunk Mation which includes the
diszribution of arts and crafts from the Ho-Chunk culture as well as from other tribes.

DEFARTMENT OF BUSINESS
PO Bom 667, Block Rver Fats Wi 546158
| B00 J55 0dsd + 7152049186 « FAX T15 384 1838
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Presidents Memo
Page 2

Sales of Indian ans and crafts are being held back because non-Indians are mass producing
items from our culture and heritage a1 prices far below what Indian people can offer to just break
even, It is estimated that the loss of revenue to Indian tribes and individuals is in the middle
seven figures. According to individuals and companies who are active in both the Mational
Indian Business Association (NIBA) and the Native American Business Alliance (MABA), the
less of revenue is much higher due to Indian people being discouraged from continuing their
crafismenship. This is happening because non-Indians are seizing the opportunity to import or
mass produce Indian arts and crafts at much lower costs.  Many believe the lost revenue number
is approaching $100 million

However, no matter how you look at it the number is alarming. At this rate the beautiful music
of an authentic Indian wooden flute may not be around. The dreamcatchers from my Ojibwa
people will continue to not have holes at the center of the dreamcatcher, which would never
happen if they were meticulously handcrafted rather then mass produced. This is why
implementation of the Act is so imporant,

1 hope the attachments and this memo will be helpful as you give your testimony next
Wednesday before the Senate Committee on Indian Affairs. Opportunities for a long neglected
people are being lost. Implementation of the Act may help bring back these opportunities.

ce:  Ken Whitehorse, Presidents Office, Ho-Chunk Mation
Gary Brownell, Arntorney General, Ho-Chunk Nation
Jeff DeCora, Legislative Counsel, Ho-Chunk Nation
"Suzette LaMere, Cultural Resources Office, Ho-Chunk Nation
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HUD ICBG GRANT #B-95-5R-55-0301 m
Wonk Sheek Warehouse DR

Final Status and Evaluation Report

Hunlui and wlﬂlﬂt Division 17, 2000
A.  Progres

The Wonk Shesk Warchouse was substantially complete as of mid-October 1999, The Ho-
Chunk Nation Department of Business will soon take delivery on the furniture, fixtures, and
equipment to make the warehouse & fully functional operation, i.e., shelving, display cases, cash
register, jumbo ladders, conveyor, pallet jacks, order picking carts, wire containers, and racks.

B. Expenditure of Funds

All grant funds were expended during the Ho-Chunk Nation's fiscal year ending June 30, 2000.
We will provide a copy of the "Schedule of Expenditures of Federal Awards Year Ended June
30, 2000," a5 soon as the Nation's audit is complete. We will also provide a copy of the
Department of Intertor's letter approving this audit as soon as it is received.

C. Grantee Assessment

With the completion of the Wonk Sheek Trading Company Warchouse, the Ho-Chunk MNation
Department of Business is well on ils way to meeting the community development goals of
diversifying the Mation's economy; promoting, developing, and preserving traditional crafis;
providing technical support for Tribal craftspeople; and employing Tribal members,

A minimum of two Tribal members will staff the facility, one in the retail area and one in the
warchouse., The retail area will sell to Tribal crafispeople the supplies needed to produce most
native crafts, such as beads, yeam, needles, thread, leather, hides, etc. Initially, finished products
will be sold at existing Tribal retail locations throughout Wisconsin.

As the Warehouse becomes established, the Ho-Chunk Mation Executive Director of the
Department of Business will continue to work with his staff to develop and implement a plan to
expand the number of retail outlets, with the ultimate goal of expanding into catalog sales.
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Good moming,

My name is Jason Takala Sr. | am & member of the Hopi tribe. | am a gobd and silversmith
specializing in Hopi Overlay jewelry, Thank you for the chance to tell my story. | have sttached the
following inems to help you understand my testimany.

In 1993 my wife Margie and | went to Sedona AZ. to deliver some orders that Mr. Garland
had placed with me. As we were admiring other anists work | came to a showcase with rings on a tray, |
saw & ring that appeared 10 be my work. | asked the sabesperson if | could see the ring. She took it out and
gave me the ring. After observing the ring | realized that it was a casting from one of my original rings
that | had made some time back. The ring was cast in 14K casting and | had only completed six rings in
14K gold. This can be observed on the aftachments. By casting these rings my trademark, which | put on
the inside of the rings, had been filed with solder. | could tell because there was a slight imperfection on
the inside of the ring where my trademark should have been. The 14K stamp on the copied ring fit my
14K stamp exactly. Mo two 14K stamps are exactly alike.

| made a claim under the Indian Arts and Crafis Protection Act of 1990, | believe my chaim was
the first act of its kind.

I would Hke to compliment and thank the LS attormey's office in Phoenix AZ, Especially
assistant US attorney Tom LeClaire for taking such an interest in my case. Also Tony Brown, an
investigator for the US department of Imterior. Unfortunately their hard work and dedication to this chaim
was mod able 1o serve an indictment.

The main problems attomey Christopher Kramer and | encountered in trying to bring a claim
for the damages were as follows:

Tribe: Said they could not expand public funds to sue for the benefit of a private individual.
They were also worried about potential liabilities { counter claims )
US Anormey: Mo resources 1o pursue civilly.
Possibly same problem of public funds for private person?

As a practical mater, no one will able to recover under the et



115

Ag an amist, | am very thankful for my given talent. My uncles wold me “this is your given
talent and no one will ever take it from you™. “ This is your to keep and work with, It will die slowly with
YOu a5 you start to grow alder. But, this did not happen. Somebody did take my talent and made a mold
out of my piece (the ring) and mislead the people who observe the American Indian Act

The economic impact on me is obvious. The copies of my work made through casting are
nearly perfect, but sell for 20% of the cost of an original. | get no royalty or fees. The market is deluted.

One of the problems we had in our lawsuit under copyright and rademark law was that we
could not prove who actually made the copies. All we could do was show that they had possession of the
copies.

If we had been shile to bring & claim under the Act, wie would have been able to show that they
were displaying the copies as if they were genuine, and they should have known berer. | wouald have
been
able to collect presumption damages.

| &s an artist am no different from the big corporations like Sony, Walt Disncy, Paramount, and
RCA.

Just because | am one individusl Hopi anist working with my hands to create one-of-a-kind
Hopi jewelry, | should not be treated no differently as these large corporations under the copyright law,

The US government should not favor anybody under these laws.
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M s RANDUM
To: Chris
Fro=: Par
Date: April 14, 1994
Ra: Cemplaints to State Attorney General and Federal Indian

Arts and Crafts Board - Jason Takala

z Indian Arts and Crafts Board

The Indian Arts and Crafts ARct of 1990 expanded the powers of
*he Indian Arts and Crafts Board, which operates under the
Department of the Interior. Under the amended statute. the Board
has the authority to receive complaints of vioclations of Section
18 ¥.5.€. 1159 which prohibits the sale of any good “in a manner
that falsely suggests it is Indian produced. an Indian preduct, or
the product of a parili-ular Indian or Indian tribe or Indian arts
and crafts organization, resident within the United States.” 18
U.5.C. 11%%({a). After reviewing these complaints, the Board may
refer the matter te the FBI for investigation. 25 W.5.C. 305d{a)l.
After reviewing the investigation report, the Board may recommend
to the Attorney General that criminal proceedings be instituted.
Id. The Board may also recommend that the Secretary of the
Interier refer the matter to the Attorney General for civil action.
25 U.5.C. 3054(b).

on April 13, 1994, I spoke with Pat Andrews of the Indian Arts
and Crafts Board. She informed me that a complaint need only
conaist of a letter outlining the facts of the particular case sent
to the following address:

Geoffrey Stams

Indian Arts and Crafts Board
Department of the Interior
Room 4004-HIB

Washingten, D.C. 20240

{202) 208-3773

According to HMs. Andrews, regulations implementing the 1530
amendmeénts have not yet been adopted. This means that any action
would be wery slow in coming. Current practice appears to be
limited to sending "a very strong letter™ from the Board to the
offending party once the complaint has been reviewed.

Despite the limited relief currently available from the Board,
it might be useful to get them involved at this time. The cost of
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ilnez Tpin. T would be minimal and a 31 cer from the Boarxd
culd Improce ¥r. Takala's negotiating position.
In add’+ion, it may be possible for the Hopl tribe to initiate

a civil acticn on behalf of Mr. Takala. 25 U.5%.C. 20%e(e) (1) (R}
Although the legislative history indicates that action may be
brought by “any person aggrieved by the prohibited conduct.” the
fizal werei-r of the statute does not allow for it. 7T alsc spoke
vith Meredith Stanton st the Indian Arts and Craf:s Board who
confirmed thies fact. Ms. Stanton asked that we keep them informed
=f ecur situstion and is sending me some Intericr Depsrtment
publications on the subject.

IT trizona Attorney Ceneraml

The Attorney General's office also requires a letter ocutlining
the facte of the case along with copies of any supporting
"avidence.” Unlike the Indian Arts and Crafts Board, they were
extremely unhelpful. The person in charge of these complaints is
Deborah Yasquez. I have not yet been able to reach Hs. Vasguez.
Rlthough the statute directs the attorney general to promulgate
rules to implement and enforce the statute, these regulaticns have
apparantly not been adopted.

The letter should be sent to:

Attorney General - State of Arizcona
127% W. Washington
Phoenix, Arizona BS007

Attn: Deborah Vasquez

The Special Investigations Division of the Attornsy General's
office has been involved in a lawsuit regarding the sale of
counterfeit Indian jewelry in Scottsdale. Perhaps there will be
some pracedent Iin that sult for us to follow.
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TAKALA

Chris - The following summarizes the potential problems we have
discussed relating to Jason Takala's cause of actiasn for copyright
infringement. This outline should serve useful in our consultaticn
with Martha Blue on Wednesday.

I. STATUTE OF LIMITATIONS

A civil copyright action must be brought within three years
after the claim accrues. 17 U.8.C. 507. A claim "accrues™ at "the
time that the infringement upon which the suit is based occurred.”
Nimmer on Copyright 12.05. If the infringement occurred within
three years prior to filing, the action will not be barred even if
pricr infringements by the same party as to the same work are
barred because they occurred more than three years previously. JId4.

The seventh cirecuit, in Taylor v. Meirick, held that if a
series of acts constitute a "continuing wrong,™ then only the last
such act need cccur within the statutory pericd to create liability
for all such acts. 7i2 F.24 1112 (7th Cir. 1983). The court
stated: “"knowing [defendant] had placed infringing copies in the
hands of his dealers [he] could not sit on his hands while they
sold them."” JId. at 1117. The court d4id not define "continuing
wrong™ and other courts have split on the doctrine's application.

Once a defendant establishes a statute of limitations defense
in a copyright action the plaintiff may demonstrate eguitable
reasons for telling the statute. Nimeer 12.05. In Tayleor. Judge
Fosner stated:

Although many cases state that mere ignorance
of a cause of action does not toll the statute
of limitations, in context these statements
invariably mean only that the plaintiff has a
duty of diligence: it is not enough that he
did not discover he had a cause of actien, if
a reasonable man in his shoes would have.

712 F.2d at 1118. He summarized by stating that the Copyright Act
statute of limitations "is tolled until the plaintiff learned or
by reascrnable diligence could have learned that he had a cause of
action.® Id. at 1117.

A statute of limitations problem may also arise where the
complaint has been filed within the statutory peried, but
compliance with the procedural regquirement of copyright
registration does not occur until a later date, after the statutory
period has elapsed. Nimmer 12.05. At least one court has suggested
that a later registration could “relate back.” See 510 F. Supp.
43 (N.D. Cal. 1981).
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“II. Eailure to Aff#ix Copyright Netice

Although Mr. Takala recognizes the ring in question to be a
"kEncck-cff” of his work he does not remember when the original ring
was made. It is clear however, that Mr. Takala 4id not begin
affixing any type of copyright symbol to his work until 19__ .
Currently, Mr. Takala uses only the symbol and his pame. It should
be suggested to Mr. Takala that he alsc include the year in his
notice in order to comply with Copyright Office regquirements.

If the ring was "published” after March 1, 1989 notice would
not be required to secure copyright protection. However, if it was
first published prior to March 1. 1939 all protection may have been
lest by failure to affix copyright notice. Works published between
January 1, 1978 and March 1, 1989 were subject to “"savings"
provisions, but those provisions are now moot.

The notice provisions also raise the issue of exsctly what Mr.
Takala seeks to copyright. The original ring probably cannot be
copyrighted since there is no way to track down the original or
even determine when it was made. It might be possible to copyright
Hr. Takala's version of the Man-in-the-Maze design if his additions
can be identified. If the design is copyrighted, it should be
determined whether the copyrightable s#lements appear in every piece
Mr. Takala creates, or whether each design should have separate
copyright.

Finally, if the design is copyrightable there may be room for
arguing that the comission of the copyright notice is excusable.
In Peter Pan F v r . Judge Learned
Hand held that "at least in the case of a deliberate copyist, the
absence of a notice on a design will constitute a defense only if
the defendant assumes the burden and proves that the notice could
have been embodied in the design without impairing its market
value.” MHimmer 7.13[D]; 274 F.24 487 (2d Cir. 1960). However, it
has been suggested that the prineiple stated in this opinion is
limited to cases where proper notice was affixed and thersafter
cemoved, Nimmer 7.13[D] n. 108.



The Federal Indian Arts and Crafis Protection Act of 1990
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Purpose:
According to both the House Judiciary and House Interior and Insular Affairs Committee reports,
the purpose of the Indian Arts and Crafts Protection Act of 1990 (25 US.C. 305z, et. seq. and 18

U.S.C. 1159) is “to protect Indian artists from unfair competition from counterfeits.”

In a 1985 report, the United States Department of Commerce estimated the market for Indian
Arts and Crafts at $400 1o 3800 million. We can reasonably assume that the market for native

arts and crafts has expanded steadily in the ten years since that report.

The same report estimated that imported imitations alone were siphoning off 10 - 20 percent
fram the genuine manufacturers’ markets. Thus, as of 1985, imported counterfeits and imitations

were costing Mative American artists between $40 million and $160 million annually.

The report did not estimate the impact of domestically produced imitations and counterfeits.
While we are unaware of any studies, il is our perception that much of the counterfeil or
imitation an corrently on the market is of domestic origin. For these reasons, we believe the
Commerce Department's figures are conservative in terms of the cost of counterfeits and

imitations to the genuine mamufacturers.
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The commitiees” inclusion of these estimates in their reports emphasizes the positive economic
imipact of arts and crafts production for Native Americans. The Act seeks to remedy a problem
costing Mative American arlists tens or more probably hundreds of millions of dollars annually.
Even assuming a conservative figure of 100 million lost annually 1o counterfeiters and
imitators, since the passage of the Act in 1990 Mative Amenican manufacturers of genuine goods

have lost over $500 million to counterfeiters. The figure is probably cleser to one billion dollars,

History:

In spite of the enormous adverse economic impact of counterfeiters and imitators on Mative
artists producing genuine goods, very little has been done 1o enforce the Act. In order to
understand the enforcement scheme, and the problems that currently exist with enforcement, we

must understand the background and history of the Act itself.

The Act amended 25 U.S.C. 305a L. seq. and 18 U.S.C. 1159 among other laws. The
predecessor laws had been on the books since 1935, Al the time the amendments were proposed
to Congress by Congressmen Ben Nighthorse Campbell and Jon Kyl in 1989, however, there had
not been a single prosecution under the Act for over 50 years. As the commiltes reports wryly
note: “Although this law has been in effect for many years, very little has been done o enforce

it." The same might be said of the amended Act.
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Key Provisions and Changes:
The Act amended the provisions of 25 1.5.C. 305a, which created and set forth the powers and

duties of the Indian Aris and Crafts Board, and the provisions of 18 U.S.C. 1159, which set forth
criminal penalties for misrepresenting goods and products as being Indian produced or the
product of a particular Indian artist, organization or Tribe. These misrepresentations can also

result in civil penalties under 25 1.5.C. 305e,

A principal reason for the lack of enforcement for the 1935 Act was that the criminal statute,
former 18 U.5.C. 1159, required “willfulness” and “intent” to prove a violation. House Report
Mo.: 101-400(1), February 6, 1985, page 4. The new Act no longer requires proof of willfulness
or intent for the criminal penalty to apply. Under the new Act, if a person “knowingly™ offers or
displays for sale or sells any good in a manner that falsely suggests it is Indian produced, an
Indian product, or the product of a particular Indign or Indian Tribe or Indian Arts and Crafts

organization, criminal penalties apply.

The distinction between “kmowingly™ and “willfully™ or “intentionally™ may not be clear to a
layman. However, these are terms of anl having very distinct meanings in criminal law, Itis
much easier to prove that a person had knowledge of his act than the person intended to

perpetrate the elements of a crime.

In the context of the Act, a dealer might display counterfeit jewelry on the same tray with
genuine jewelry. The jewelry might be displayed in & manrer that falsely suggests that the
counterfieits are genuine. In order to impose criminal sanctions under the old law, the prosecutor
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would need to prove that the dealer intended to cause the confusion. Under the new law, the
prosecution could simply show that he knew that he was displaying counterfeits and genuine
articles on the same tray. It would not be necessary (o show that he intended to cause confusion,

but merely that the display falsely suggested that the counterfeits were also genuine.

OFf course, there are more subtleties in this distinction which the courts will need to determine as
cases arise. We are currently unaware of any court decision which interprets these specific
provisions of the Act. However, it is crystal clear that congress intended to make the law easier

to enforce by making its elements easier lo prove.

Criminal penalties to be imposed under the 1990 Act are much more stringent than those
available under the old Act. Under the 1990 Act, an individual guilty of a first violation can be
fined wp to $250,000 or be sentenced to five (5) years in prison, or both, Each subsequent
violation by an individual is punishable by up to 51,000,000 in fines or fifteen (15) years in
prison, or both, A *“person” other than an individual, such as corporations, can be fined up to
§1,000,000 in a case of a first violation. Each subsequent violation by a “person” other than an

individual is punishable by a fine of up to $5,000,000.

The Act also added civil penalties. I1 is easier to prove a civil violation than a criminal violation.
The Act downgraded the mental state necessary (o prove a criminal from willfial and intentional
o mere knowledge. The availability of a civil remedy does not hinge on the proof of any

particular mental state. In order to invoke the civil remedies, the plaintiff must simply show that



124

a good was displayed for sale or sold in a manner which falsely suggested it was genuine. The

defendant’s mental state is relevant only 1o damages.

If a civil defendant displays for sale or sells a counterfeit or imitation good in a manner that
suggests it is genuine, the plaintiff can ask the Court to award 1) injunctive relief, i.e.: a court
order that they must cease doing so0; 2) the greater of treble damages or not less than 51,000.00
for each day on which the offer or display for sale or sale continees. The court also has the

discretion 1o award attorneys’ fees and costs of suil.

The court may also award punitive damages. Although not specified in the statute, in general
there must be an clement of recklessness, maliciousness or intent for an award of punitive
damages. In the context of the Act's statutory scheme, a court probably would find a “knowing™

violation of the Act sufficient to warrant an award of punitive damages.

In a civil action, the plaintiff only needs to prove the case to a “preponderance” of the evidence:
That it is “more likely than not™ that the defendant committed a vielation. This is a much lighter
burden than the government's burden in a criminal case, which is 1o prove its case beyond a
reasonable doubt. While a defendant might escape criminal sanctions because the case against
him or her cannot be proven beyond a reasonable doubt, they will not necessanly escape punitive
sanctions, if even in the existence of a reasonable doubt it is still more likely than not that the
defendant knowingly committed the violation. By adding the civil sanctions in 25 U.S.C. 305e

the Act has again made it casicr to remedy the effect of and/or enjoin counterfeiting.



125

Procedures:

If an artist, arts and crafts organization or the Tribe suspects a violation of the Act, the proper
procedure is to make a complaint to the Indian Arts and Crafls Trade Board at the Department of
the Interior. 25 UL.5.C. 305a charges the Secretary of Interior with “the function and the duty” to
promaote the economic welfure of Indian Tribes and individuals through the development of
Indian Aris and Crafts. As part of this function and duty, the Department of the Inierior, through

the Indian Arts and Crafis Trade Board, has the anthority 1o act on these complaints.

The Board can refer the matter to the F.B.1. for investigation. Based on the F.B.1."s report, the
Board can recommend, but cannot require, that the Attormey General commence either eriminal

or civil proceedings under the Act.

Standing:

The United States Attorney General has the authority to institute criminal procecdings. Either

the United States Attorney General or a Tribe may institute civil proceedings. At the time of the
Judiciary Commitice report, the Act contemplated that an individual aggrieved by a violation of
the Act could institute civil proceedings. This provision was apparently deleted, as it does not

sppear in the final version of the Act,

One of the primary problems with the Act is the issue of standing. An artist whose work is being
counterfeited must rely on the good offices of either the Federal government or the Tribe 1o

which he/she belongs to protect his or her rights. We can only speculate that individual standing
waa delcted because it would tempt Federal or Tribal governments to shirk their responsibility 1o
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pursue these cases, They might take the position that aggrieved individuals should sue on their
own behalf. However, individuals often lack the resources (time and money) necessary (o pursue
complex and lengthy investigations and litigation. This is particularly true where the
counterfeiters are well organized and well financed as compared 1o the individual artists who

want to enforce their rights,
The Department of the Interior clearly has a duty 1o pursue these cases under 25 US.C. 305a. It
has a specific duty to protect and promote Indian arts and crafts, The Justice Department’s duty

is to uphold the laws of the United States and prosecute violations of those laws.

Difference between Federal and State Law:

There are several differences between the Act and State laws covening the same subject matter,
Mormally, State laws would be preempted by Federal law. However, the Judiciary Committee
report specifically states that a preemption clause was deleted from the Act. That committes
noted that the states should be permitted to protect their own Indian arts and crafls, provided they

do not interfere with Federal law. Therefore, state laws dealing with the subject are still in effect.

From the standpoint of enforcement, one of the major differences between the Act and Arizona
law is that under Arizona law, an Indian can legally imitate or counterfeit the work of another
Indian Tribe. That is not permissible under the Act. For example, if a Mavajo artisan sells or
displays for sale Hopi style jewelry in a manner that falsely suggests that it is a product of a
member of the Hopi Tribe, that would be actionable under Federal law, Under Arizona law it

would not be actionable. Arizona arts and crafts laws consider an Indian an Indian regardless of
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ine Tribe to which he or she belongs. Federal laow distinguishes not only between Indians and

non-Indians, bul among the varous Trbes,

Recommendation and Conclusion:

We believe the following would be appropriate in light of the provisions of the Act and matiers

discussed in this opinion:

Disseminate information regarding the Act and its provisions to artists and
businesspeople;

Encourage legitimate complaints against individuals or organizations who copy, imitate
or counterfeit Native American art;

Vigorously pursue complaints with the Department of the Interior,

Make sure thal any complaints directed to the Department of the Interior are brought to
the attention of an agency of attorney charged with protection of Native American aris
and crafis;

Demand that Tribes pursue civil actions against alleged violators. The creation of a
Tribal Arts and Crafts Commissioners or other appropriate bodies charged with the
Tribes” authority to investigate and pursue violalions in the name of Tribes may be
appropniate. The commissicner eould recommend that an attomey hired or retained by
the commission pursue these cases. The commissioner would need the Tribe's authority
to either sue in the name of the Tribe or 10 assign its right of action 1o the aggrieved

individual artist or organization in an appropriate case.
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My office is currently pursuing o claim under the Act on behalf of a Hopi artist. The Department
of the Intenior has been very cooperative in investigaling this matter. The Solicitor General's
office was quick to assign a LS. Atlormey to work on the case. This had led us to believe that
the Federal government Lakes these matters very seriously, however instances of complaint are
few and far between, Also, the investigation in that case is for possible criminal violations.
Given the workloads in U5, Attomeys' offices, it is about certain thal no civil action or
sanctions will result, even if there is a criminal prosecution. Thus, the artist actually harmed by
the violation will probably not be compensated under the Act, even if the perpetrators are

punished.

We should have two (2) objectives:

1. Protecting the artists and legitimate tradespeople, who lose millions of dollars every year
to counterfeiters and imitators;

2. Protection of the public from counterfeit goods.

Unfortunately, individuals and organizations do not have standing to take any direct action under

the Act. That standing is reserved to the Federal government and the Tribes.
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June 22, 1994

Mr. Geofirey Stamm

Indian Aris and Crafts Board
Depariment of the Interiar
Room 4044-M1B
Washington, D.C. 20240

Dear Mr. Stamm:

1 am writing on behalf of my client, Jason Takalas, to request that the Secretary
of the Interlor recommend io the Attorney General that civil action be taken against
Robert Lewls d.b.a. Lewls Traders of Holbrook, Arizons, and/or other appropriste
individuals or entities under the provisions of 25 U.S.C. 305e(c}1MA). In additen,

Mr. Takals is a artist of wide re tion. He has received numerous
cnﬁn\m ﬁmmnmmumln
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whaen it Is bent into ring shape It must be soldered on the bottom. Finally, Mr.
Takala’s 14kt stamp Atz perfectly with tha 14kt Impression in the copy.

According Lo store records, the ring was sald 1o them by Robert Lewis of Lewls
Traders. Mr. Lewis had deslt in Mr, Takala's work for several years prior to
this incident. He was familiar with both the veness and the value of Mr.

Takala's work. An original [ason Takala 14kt gold ring may sell for $1,500 or more.
The counterfelt ring was sold by Mr. Lewis for about $350.

Mr. Lewis says he bought the counterfelt from Fon McoGee of McGeo's
Trading Post. Mr. McGee has done business with Mr. Takala for several years. He
denles he made or sold coples of Mr. Takala’s work. The only thing we know for
certain is that Mr. Lewis sold at least two coples to Garlands, who sold st least one
copy Lo one of thelr custamers.

Although only one counterfeit ring has come into Mr. Takala’s possession, It
Is highly unlikely that this is an lsolated incident. [n order to make a mold of a ring
the original must be destroyed. The resulling mold, howover, can be used to make a
number of coples. According to Garland's, at least one other’ copy was sold by them
to & buyer in Callfornis. This has not been conflrmed. Given the price of the
original ring., however, it would not make sense for anyone to make only ons copy.

On March 14, 1994, we contacted Mr. Lewis concerning these facts. A of
my lotter to Mr. Lewis is attached and incorporated by this reference. Thro his
attorney, Mr. Lewls admiited selling the ring but claimed that he believed it to be an
wlllnw;mlnml:hmmiﬁhm,m::hdm.mz
wﬂlhnu jewelry general il.lnlll.ll'uf . Takala's work
wummmmmﬂlmm“m. In addition, Mr. Lewis has been unable
or unwilling to provide us with any records indicating where he obiained the
counterfelt ring.
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Cooffrey B
Inadian Arts and Crafts Board
Fan Jason Takals
June 72, 1994
paged

Enclosed pleass {ind a copy of Garland’s price card. Should any additional
information be necessary to your investigation please do not hesitate to contact me.
It Is my understanding that Mr. Lewls may be reached through his attorney.

Van C. Bethancourt, Esq.

1116 E. Greenway, Sulte 101
Mesa, Arizona B5203-4351

Thank you for your cooperation in this matter.

Very truly yours,
KIRKPATRICK & KRAMER, P.C.
Bt e e
Christopher W. Kramer
CWK:ad

ec: Van C. Bethancourt, Esq.
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Chriviopher W. Erpapar

October 20, 1994

Special Agent Anthony L. Brown
Department of the Interior

3225 M. Central Ave., Sulte 811
Phoenlx, AZ 85012

Rez Our client: Jason Takals
File No. CF193-001

Dear Special Agent Brown:

When we met in Phoenlx last summer, we discussed Mr. Takala's com-
plaini against Bob Lewis under the Federal Indian Arts and Crafis Protection Act,
25 USC § 305, et 3eq. and 18 USC § 1159. As you may recall, Mr. Lewis sold two
coples of one Mr. Takala's original designs to Garland's Trading Post in Sedona.
Garland’s In turn sold one of those copies to & customer and the other to Mr.
Takals.

The copies have been made by taking a relatively Inexpensive sllver ring
and creating a cast. Gold Is then into the mold, which can be used to
make nine to ten coples. A cast takes five to ten minutes to make and coats
somewhere in the nelghborhood of § 150.00 to produce. The equipment required
to produce these coples costs somewhere in the nelghborhood of $ 500.00.

An Jason Takals fourteen karat gold band rng. of the type we
discussed, costs around § 1,500.00 retail, and § 500.00 to § 900.00 wholesale. It takes
hours to produce, since each ring is Individually deslgned, cut and formed. Ob-
viously, someone making ten of these rings in an hour at the cost of § 150.00 each
can significanily undercut the market for the originals. As you know, part of the
purpose of the Department of the Interior's Indian Arts and Crafts Board is to
mpmmmmmmmwmwmm
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Octlober 20, 1994

Mr. Takala's has learned that an oculfit in eastern Gallup, New Mexico
named “Al Zunl” is mass ucing coples of original Native American jowelry.
Ron MoGes, of MoGes in Keams Canyon, Arizona, obtained at least iwo

of Lhese fakes according to Mr. Takals. Neither is molded from Mr. Taksla's
work. Tt ls our concern that Al Zunl may have besn source of the copies which
Mr. Lewis cbatined and sold o Garland's, sssuming he was not the source. How-
over, we have no direct evidencs at this lme.

1 have spoken with Milland Lomakema, the Executive Director of the
Arts and Crafls Cooperative Guild. He informs me that Al Zuni is believed to be
& major source of counderfeit jrweiry. 1 have not spolen with Mr,
E‘m:uwmmﬂ Mr. Mecgse should be able to confirm this
information.

I hope this information proves useful in your investigation. If we can be
of any assistance, plesse do not hesitate to contact us.

Very truly yours,
KIRKPATRICK & KRAMER, F.C.
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Testimony of the
Council for Indigencus Art and Culture
Presented By Andy P. Abeita

Submitted to

The United States Senate
Committee on Indian Affairs
Oversight Hearing

on the

Implementation of the American Indian Arts and Crafts Protection Act
Public Law 101-644

May 17, 2000

| am a Native American Indian artist from Isleta pueblo, a commercial trade
consultant, in the Handcraft Sector for the United Mations Intemational Trade Centre
and the first American Indian president of the Indian Arts and Crafts Association (JACA).

The last ten years | have been working with several Indian arts organizations and
Indian Tribes under the auspices of the |ACA in the area of aboriginal arts and crafts
preservation and legal protections. As time had passed myself and other devoled
members of the LACA board had found it necessary to create a separate educational
resource organization with a not for profit 501 c3 status in order to adequately address
governmental and public sector art and cultural related legal and educational concems.
In 1997, | founded the Council for Indigencus Arts and Culture. The racently created
Council for Indigenous Arts and Culture received ils federal tax designation 501 ¢3
status in 1998, Since it's inception CIAC has undertaken projects that primarily center
around Indigenous North American native communities and the difficulties that these
communities are facing in trying to protect and preserve their native arts and culture, in
the ever changing world around them.

| speak four different Indian languages and have worked professionally as an
artist for the last 15 years. | come from a small American Indian community called Isieta
Pueblo, located 13 miles south of Albuguerque, New Mexico.

For centuries, arnts and handcrafts have played an important role in both the
religious and social dichotomies of our indian people. The images that you see in most
all of the designs used in Native American arts and crafts are religious in nature. Even
the hand fabrication process used in the creation of such works is often a refiection of
an individual artisans relationship with tools that begin with a beating heart, mind and
spirit. Our history ties us to this earth and our Creator is evident in most all you will see
in the images of the cultural arls of the Mative American artisan.
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HISTORY; Case Example

In Isleta Pueblo, over the last 50 years we have seen our artisl population
decling from 150 to 30 full time craftsmen and women. The most significant losses were
in the late 1960's through the 1980°s. Historically, we have been known for our fine
colled red clay pottery and fine old Spanish style jewelry. They are fast becoming a
dying ant. Unfair competition from import fakes and mechanically cast pottery and
jewelry is now often being sold to the unsuspecting consumer as Indian handmade.
This threat has made it aimost impossible 1o compete fairly in the commercial market
place. Forcing generations of potters and silversmiths to discontinue the trade. Which in
wm essentially removes the next generation from having a chance lo continue the

Curmently, through our organization CIAC, we are networking with many
American Indian tribes as well as Canadian aboriginal Iribes in developing a cerification
trademark for each tribe to register with the US and or Canadian patents offica. The
purpose of the trademark is to develop an authenticating insignia. Which can be
indelibly marked inlo the handmade products of each individual member of each
respected tribal sovereign, hence authenticating an artist members work as being a
genuine original deriving from the Indian nation as well as an individual member of that
constituency. Curmently, we are creating the interior protections policy for tha
trademarks usage, as well as specific policy and regulations for its use in commercial
trade, in and out of their own tribal jurisdictions. ( * For clarification of Trade mark
distinctions see attached memo )

American Indian tribes involved in this project are trying their best under the
cireurnstances to facilitate this new arts and crafts initiative. But, until recently most of
them did not realize the magnitude of the problem, and finding funding sources with a
limited govemnment appropriated budget is aimost impossible. We have found that
grassroots needs assessment studies with direct community involvement has helped us
tramendously at the local level in some communities. The concepl of direct community
involvemnent in economic development has made a big difference in the community’s
vision of itself. It works.

HISTORY : Statistical data

In 1980, the US Census / Bureau of Indian Affairs conducted a nation wide
census survey of 554 American Indian tribes in the US. The purpose of the survey was
help establish statistical data on native populations and economic conditions in Indian
country. Included in this survey were the Indian tribal nations of Zuni with a population
of 10,000, Hopi with a population of 13,000, Navajo with a population of 245,000 and
many river pueblo tribes of New Mexico with an average population of 3 to 5,000 each.
This hand full of Indian tribes are noted as being the nations leading producers of hand-
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made Indian arts and crafts, both ethnic and contemporary in the current commercial
market.

This census survey indicated in the above mentioned communities that there
was an average of a 30% to 40% unemployment rate in 1980, Also notegvorthy is that
up to 85% of the families surveyed reported that arts and crafts were eitheha primary or
secondary form of income. Industry experts with the Indian Arts and Crafts Association
paint out that the Indian arts and crafts industry was in a historical all ime peak in the
over all business in that ganeral tima frame.

In anothaer US Census / Bureau of Indian Affairs census poll taken in 1990 these
same tribes wera found to report an unemployment rate of between 50 and 65 %.

In 1985, a related survey done by the US Department of Commarce indicated
that the Indian arts and crafts industry was estimated to be generating between $700
and $B00 million dollars annually in gross revenue.

In 1987, at an Indian Arts and Crafts Association sanctioned meeting held in
Albuguerque, New Mexico, the US Indlan Arts and Crafts Board indicated to a multi-
tribal delegation, that the industry was generating well over $1 Billion annually and
growing.

1980 1880
Unemployment Rate: 5% 57.5%
1985 1997

Industry Annual Gross Revenue: $ 750 millien  $ 1.2 Billion

Industry statistics clearly indicate that the industry is growing, undoubtedly. The
Indian Arts and Crafts Association reports that more businesses than ever are camying
American Indian style handcrafts and jewelry. The association has a mailing list of over
12,000 businessas. But, the unemployment rate and the gross revenue reports expose
an interesting concapt in supply and demand growth. The supply is growing, but, who is
making the product?

The historical promotion and commercial successes derived from the sales of
American Indian goods has also contributed to the onslaught of commercial imitations
that have found their way into the market place both locally into Indian country, as well
as the national level. We have also seen the growth of imitations beginning to takeover
a substantial portion of the intemational market.

Investigative raports from cities around the world such as Santa Fe, New Maxico,
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Los Angeles, California, New York, New York, Paris, France, Milan, laly, Tokyo, Japan
and Frankfurt, Germany indicate large quantities of fake ans and crafis being
represenled as authentic and original American Indian arl works. The statistical data
found in the surveys done by the US Census / Bureau of Indian affairs is yet to be
analyzred by either tribal administrations or US governmental agencies. But, none the
less the information has lead the way for the Council for indigenous Ars and Culture to
utilize the data as best as we are able.

The United States Customs Office reported to the CIAC that since 1990,
countries such as the Philippines, Mexico, Thailand, Pakistan and China have baen
importing an average of $30 million dollars annually combined in American Indian style
arts and crafts. Although the US Customs agency stated that the dollar amount was an
estimate not a fact, the numbers are quite significant nonetheless. Some of these itams
inciude jewelry, artifact reproductions, pottery, ethnic crafts and textiles

Enforcement of Public Law 101-644

Mew Mexico and Arizona provide the word market with roughly 80% of all
commercial Indian hand-made goods. The CIAC has been working with law
enforcement agencies in both US and State governmenl agencies in combating the
fraudulent sales of Indian arts and crafts in these regions. Recent investigations have
uncoverad that many businesses in these several states also participate in the mut-
million dollar sales of fake Indian arts and crafts.

It is an important element within the CIAC’s mission to promote national
consumer education, as well as law enforcement education for Indian arts and crafts.
Statistical information gathered from industry sources over the last five years indicate
that up to 50% of all Indian ars and crafts sold in the United States may not be Indian
handmade, by definition.

The federal regulation under the PL 101-644 does nol offer explanitory definitions for
method of creation but several states Indian arts and crafts statutes do. There are three
definitions under those regulations. Hand-made which is defined as taking manual
labor and raw material and producing a final product. Hand-crafted means to take pre-
mada parts and pieces and to manually assemble them to create a final product. And
Machine-made means a product that is totally machine made.

Education

The federal government and the State of New Mexico have Indian arts and crafls
protections laws. The biggest problem has been a lack of education on their behalf.
CIAC research had found that these government agencies and their agenis have not
had an opportunity to be trained on how to identify Indian and or non-Indian products.
In 1985, under the leadership of then IACA, president Mrs. Pam Phillips the LACA
began the training process for agents, than in 1997, the CIAC continued the practice
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providing both classroom and field training for law enforcemant agents. Included in this
training are members of the NM and Arizona's Offices of the Attorney General, FBI, US
Customs, Office of the Inspector General and World Customs agents.

US Customs

The US Customs law, "1989 Omnibus Fair Trade Bill reg.19 CFR Sec. E 134.43
actually requires that any and all Indian style jewelry or crafts imported into the US
must were a country of arigin stamp indelibly marked into each individual piece
of jewelry or craft entering US boundaries. The biggest down side to the law Is that a
loop hole was created in the language. Whereas the term under exceptions read,
“Unless technically or commercially infeasible.” The intent of the law is to force importer
/ manufacturers to mark their goods indelibly with the country of origin. As read in the
law, by die-stamping or otherwise permanently marking the goods as to country of
origin. Example, many manufacturers have found that by attaching to jewelry a small
solderad wire( so called permanently attached) with a tag indicating the country of
origin, US customs port inspectors allow the products to pass inspection ( There are
aver 330 ports of entry into the US.). Afler passing the customs port many
unscrupubcus importers and unethical arts and crafts dealers simply snip off the wire
tags and begin to sell the goods as authentic American Indian art works,

Basic cost for goods deriving from products created in many foreign countries
are often sold in the US at one fourth the cost of US production, because of low wages
paid to workers in those countrias,

Based upon the information acquired through the US customs service, the
manufacturing of American Indian ethnic and contemporary arts and handcrafts has
created an enhanced aconomy for many individuals of countries outside of the United
States and Canada. Living in a free society American Indians hold no grudges against
frea enterprise or the jobs created by a successful industry. But, the key to successfully
marketing any ethnic or commaercially produced good regardless of what country you
live in is to propery identify the individual producer and or the country as to where the
good was produced, From the old saying “Give credil where credit is due.”

Trademark Provisions

Consumer Confidance is Key

Trademarks protect consumers by helping them make decisions in the marketplace for
goods or services. The law of trademarks rests not alone on the property rights of the
trademark owner, but in the right of the consuming public to be told tha truth. Thus, ina
trademark infringement lawsuit, a plaintiff acts as the vicarious avenger of consumer
interasts. At present, consumers of Indian Aris and Crafts are confused, not specifically
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as o whether an individual Indian artisl created a work but rather as to whether the
work in question is a genuine Indian work and not a cheap imitation.

Consumer confidence in Indian Arts and Crafts is perhaps at an all time low, Instances
abound of consumers being misled as to the authenlicity of a piece of art work. In
general consumers are at a disadvantage vis-a-versa sellers because of their inability to
judge the authenticity of a piece of Native art work. To date, a number of debates
have taken place within Indian Country as to what form of trademark will best serve
consumers in Navajo and in other Indian nations. The merits of regular trademarks,
collective trademarks and certification trademarks have all been considersd.

A regular trademark does not adequately resolve such consumer confidence issues;
instead, a regular trademark typically resolves confusion as to a source, such as an
individual artist or company. To pedorm this function, a regular trademark must identify
a single source, not multiple sources. On this basis, a regular trademark is not the
cormect tool because many artists cannot fit squarely within the single source concept
required by trademark law. A regular trademark works for franchises because every
franchisee sells the same product, whereas, artists within an Indian nation do not.

A Certification Trademark

Collective trademarks do not address the confidence problem either. According to the
United States Patent and Trademark Office’s Manual for Trademark Examining
Procedure, if a collective trademark takes into account characteristics of a good, then it
is properdy classified as a certification trademark. Thus, 1o boost consumear confidence
in the marketplace for Indian arts and crafts, a certification trademark is the correct tool.

Certification Trademark Project

Indian nations are slowly leamning the benefits of a cerification trademark for cerifying
thal goods are (i) made by a member of the Indian nation and (ii) that the goods are
handmade. Again, the goal is to boost consumer confidence and Lo let them know
when they are buying an authentic Indian handmade good.

This trademark when adopled by Mative tribes will assist the industry as well as
the tribes themselves in the authentication of the arts and crafts goods of their particular
tribal members. Currantly, the CIAC is assisting the Navajo nation, the Zuni nation, and
the Hopi tribe in actively developing the trademark initiative. Although the focus of our
efforts have been in these three primary art producing tribes, the river pueblos of New
Mam are also heavily affected by the onslaughl of fake arts and crafts in their market
as .

The cedification trademark project considers that the Indian nation will own the
trademark and an authority within the nation will administer the trademark. (Application
forms for an artisan’s use of a cedification trademark have been drafted and
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enforcemant issues have been taken under consideration.) The authority, however,
cannot be involved in the sale or manufacture of goods to be cerified, which adds an
additional measure of confidence. Consider Underwriter's Laboratories for example,
How would a consumer respand to UL certification if Undenwriter's Laboratories
manufactured and sold their own line of goods? With consumer confidence in the
Indian arts and crafts market so low, this protective measure is well worth any additional
administrative burden.

Overall, plans for executing a cerification trademark project are at an advanced stage
in Mavajo and in the Pueblo of Zuni. Support from Federal and State govemmants
would be greatly appreciated. However, it is imperative thal the ownership and
administration of the certification trademark be the responsibility and within the sole
control of the Indian nation. Federal and State governments can help by supporting the
trademark's administrative authority financially and through education. Federal and
State governments can also help by working with the Indian nation's Department of
Justice, espacially in instances of cerification trademark infringement.

The Gurﬁﬁc:erﬂun deﬂnmrk thct has bﬂﬂﬂ put together by Indian nations for Indian
nations to addrass the root of economic harm in the market for authentic, handmade
Indian arts and crafts. Whatever way the Federal government plans to help, it must
support this mission and not dilute it. Furtherance of a program supporting individual
trademarks for individual artists may dilute this effort; therefore, we ask that the United
States Congress choose to support the certification trademark projact anly.

We further believe an opportunity exists for incorporating a certification trademark
provision into the Indian Arts and Crafts Act. Such a provision may help clarify and
strangthen the Act.
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Testimony of the
Indian Arts and Crafts Association
Presented by Tony Eracho Jr.

Submitted to United States Senate

Committee on Indian Affairs

Owersight Hearing on the

Implementation of the 1990 Indian Ans and Crafis Act
Public law 101-644

May 17, 2000
Greetings to members of this Congressional commitiee hearing:

My name is Tony Eriacho Jr. [ am an enrolled member of the Zuni Tribe, in western New
Mexico. Our tnbe is one of the major producers of Native American Indian arts & crafts. Zuni
arts & crafts are known, collected and traded all over the world. | am one of a few Native
American owned businesses that buys and sells authentic Indian Art. The name of my business is
Eriacho Arts and Crafts. We carry solely Zuni made Indian Arts & Crafls. My wife Ola and [
also make Zuni inlay jewelry and sell our own work, | am a member of the Indian Ans & Crafts
Association (LACA) with dual memberships as an artist and also as a wholesale/retail member,
For the year 2000 | was elected Antist/Craftsperson representative for the Indian Arts & Crafis
Association (IACA) by the membership. And currently | am Vice-President of the Council for
Indigenous Arts & Culture (CLIAC). At the local level | am also President of a local artist
organization called the Zuni Cultural Arts Council (ZCAC), Currently the LACA is the only
national trade association within the Indian At industry who's primary purpose is to promote
native American ans and crafts throughout the trade. [ts (LACA) membership represents a broad
membership of dealers, collectors, museums and artisans. The LACA sponsors two annual
whalesale trade shows of Indian Art. LACAs mission is 1o protect and promote Native
American Indian Art.

In November of 1999, the Zuni Cultural Arts Council did a needs assessment study in Zuni with
the help of CIAC, What that study found was that in the community of Zuni, the majonity of my
people rely on the sale of their arts & crafts as a primary form of income. The study indicated that
up to 85% of the working population rely on ans & crafls sales as either a primary or secondary
form of income. Most of the artists that produce their work do not know the full picture of how
the Indian art industry is strectured. All they know is that what they are currently making now is
getting harder and harder to sell, and sometimes is sold for less than whal was received just 10
years ago. Several people in the community have evidence that their work is being copied
overseas without their permission. In a number of instances we have been able to show them
imported replicas of their work. This practice of overseas manufacturing is taking the livelihood
away from these artisans. When artists see actual samples of these copies, they understand why it
is getting harder and harder for them to sell their work. This puts pressure on the local
governments to try and find a solution to this problem. My personal inquiries to the Zuni Tribal
Council found that the issue of the lack of enforcement of the 1990 act is a concern 1o them. The
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tribal administrations” opinion is that in hight of the purpose of the Act, the Act would be better
served where there is better enforcement capability, such as in the Office of the Inspector
General, Dept. of Treasury/UJ5 Customs, Dept of Justice, etc.

Historically we know that since the 1930's there has been the lemptation by unscrupulous dealers
to manufacture and produce bogus look-alikes. Beginning in 1935 the development of the Indian
Arts And Crafls Board was developed specifically 1o combat these practices. Most recently

{ 1994} this issue of misrepresentation was 10 be addressed by the [ACB. Since then, there has
been no meaningful deterrent to those who misrepresent non-Indian ant as Indian Handmade.
Very little enforcement of the current 1990 Indian Arts and Crafis Act has taken place and there
needs o be more involvement from the LACB if in fact it 15 their objective to enforce the 19590
provisions of the act.

Examples of misrepresentations of Indian Art can be seen at many Native American events such
as Pow Wow's, some juried Indian Art Shows and stores in general. There is no monitoning of
these events to survey the amount of frawd taking place. Promoters of these events do not have a
resource to call upon to help them enforce their rules. Also, these event promoters do not know
how to interpret the law. Mo one knows the difference between imported copies or real Indian art,
So promoters are under the impression that their vendors or artist know sbout the law.

In 1998 under the administration of Mew Mexico Attorney General Tom Udall, the IACA and the
CIAC were able 1o gain a special appropriation to address the issue of consumer fraud and
misrepresentation of imported product as Indian Made. Unfortunately, the summer that the
appropriations were made available elections were taking place. By the end of the year, of 70
potential cases that were investigated, only 13 cases were deemed serious enough to be
prosecutable according to the incoming Attormey General Patricia Madrid. So as a result, of these
13 cases, 7 cases were settled. Although the intent was to prosecute these cases as criminal, these
cases were reclassified as civil cases and settled for fines of less than § 10,000, This injustice is
not the best way to help enforce the act. Artist that were involved in these cases that were
supposed 1o go 1o court were willing to testily 1o make an impact for the act. Bul they were
disappointed. For the longest time Native American Indians {artists) have been given the short
end of the stick. How is the act going to encourage involvement of artisans, if this is the result?

The 1990 Indian Ans & Crafts Act is a piece of legislation that was supposed to strengthen the
act passed in 1935, Formally, the JACA and CIAC are in support of this legislation and believe
that it can be utilized in a positive manner. In Indian communities, enforcement of the Act has
become a joke. It is like a paper tiger with no teeth. It looks good on paper, bul there is no one to
enforce the Act. An example of how the act can be effective is:

* To provide educational displays at major Mative American evenls, so il educales the
buyers and collectors of Indian An as well as the promoters of these events.

& Make promoters aware of the resource and responsibilities available 1o them regarding
complying with the Act. This information may be provided through the IACB or through
such organizations s the IACA or the CLIAC.

= Empower an agency to do something insiead of doing lip service.
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*  Board membership of the IACB need 1o include Native Artisans and Matives who are
deeply invelved in the Indian Art industry 1o effectively enforce and monitor
misrepresentations,

s US Customs needs to be educated so that they become more aware of their
responsibilities to enforce the indelible marking rule (19 CFR sec.134). The peel off
stickers need to be discontinued.

* There are no experts to speak of in the [ACB who know the difference between real or
fake Indian Ar. There needs to be support from [ACB / BLA and or DO in support of our
Tribal Centification Trademark project efforts. Ownership and administration of the
Tribal Centification Mark needs to be the responsibility of and sole control of the Indian
Mation involved. However, Federal and state Governments can help support the
trademark s administrative autherity financially and through education.

= The incorporation of some type of certification mark provision to the 1990 Act should
alse be considered as part of a way 1o strengthen and clarify the act.

IACA believes that an intelligent plan can be devised that can impact the market with minimal
new grant resources. It is the desire of the IACA to contribute to an effective solution by working
hand in hand with the Indian Arts and Crafts Board and the Federal government. IACA is
currently attempting to raise funds to implement the following activities:

{13 LACA has an internal enforcement, centification process and logo for its members that it
intends to market and promote to the general public so that the public can have assurance
that TACA members are ethical.

{2) IACA is currently working with tribes with its sister organization, CIAC to assist them in
the development of tribal rademarks that can be licensed to tribal artist,

{3) TACA is seeking resources to educate Indian artists about how 1o pratect themselves,
build a case and prosecute people who copy their work. Tribal trademarks will facilitate
this process,

{4) TACA, is establishing a working relationship with a group of lawyers with considerable
expertise in this area that have indicated their interest in forming a alliance with our
organization to provide legal counsel on a contingency basis for cases involving fraud,
misrepresentations or copyright violation of Indian art.

(5} IACA is exploring working with our own legal counsel and would like to work with the
IACR to develop cases and assist in prosecution, At the same time, IACA believes that
cases must be developed and selected with great care so that it is not abused and the most
flagrant violators are prosecuted. LACA, also believes that these cases should be handled
with a minimum of publicity, and even though the law allows going afler people who
unknowingly misrepresent Indian art this would be a mistake. We do not want people
who sell Indian art to be afraid unless they knowingly misrepresent products in order 1o
profit thereby.

There are many more people in the Indian art business who represent Indian Ant correctly to the
best of their knowledge, than who don’t Substantial impact can be made by going after a
relatively few number of people. [ACA intends to take advantage of this trip to Washington to
discuss the initiation of a constructive working relationship with IACB based upon the above
plans.
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ATTORMETA AT LAW

33 MOATH DEAMBORN STRCET = SUITE (800
CHICAGD . ILLINGYS SDB0T
TOLOPHSHE: [J1E) FS0-1800
FACSIMILE! [31F) TRO-188
May 11, 2000
Via Federal Express
The Honorable Senator Ben Mighthorse Campbel]
Chairman, Committes on Indian Affairs
United States Senate,
#38 Hart Senate Building
Washingion, D.C.

RE: O

Dear Chairman Campbell and Distinguished Senators:
1 wish to submit this testtmony to the Committee for consideration in connection with the
oversight hearing regarding the Indian Ans and Crafts Act of 1990 (hereafter "LACA").

1 am the attomey for Native American Arts, [nc., an Indian ars and crafl organization under the
Indian Arts and Crafi Act of 1990, | am also the atomney who prosecuted the cases discussed herein for
Heo-Chunk Mation and Native American Arts, Inc.  Mative American Arts, Inc., (hereafter “NAA™), is
the real party in interest and the participent in &n LACA enforcement program in the Chicago area with
the Ho-Chunk Mation. MAA is composed of members of the Ho-Chunk Mation. We have instituted
twelve (12) lawsuits in the Northen District of Illinois with the Ho-Chunk Nation styled Ho-Chunk
Mation, for and on behalf of Native American Arts, Inc., v. various named defendants. To date, we have
successfully resolved nine cases by sefilement against eleven defendants. We have secured injunctions
against nine of these defendants. We undenstand that no other civil laowsuits 1o enforce this statute have
been prosecuted.

We have secured several key judicial rulings under the LACA and several rulings involving
discovery issues. The key judicial rulings are Ho-Chunk Nation et. al. v. Villape Originals, Inc. 25 F.

Supp. 2d 876 (1998), 1998 U.S. Dist LEXIS 17921 and Ho-Chunk Mation et al, v, Nature Gifts, Inc.
1999 U.S. Dist. LEXIS 3687 (M.D. 1. 1999). Those rulings rejected constitutional challenges to the
Indian Arts and Crafts Act based upon First Amendment free speech grounds. These rulings held the
stanue regulated only false advertising and false representation outside any constitutional protection.
These opinions also held that the TACA is a strict lisbility statute and that the defendant need not intend
10 violate the TACA. In so ruling, the courts drew an analogy 1o the Lanham Act. Now, under this case
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law, if the defendant displays, offers, or sells products falsely suggested to be Indian-made Indian
products, they are lible without regard to their intent,

In Native American Arts, Inc. v, J.C. Penny Company, Inc., 5 F. Supp. 2d 399 (1998), Judge
Castillo nubed on a key standing issue, holding that an action under the IACA on behalf of an Indian ants
and craft organization must be brought by a tribe or the feder] Government. Previously, the suil was
brought directly by and in the name of NAA. [t was because of this ruling that suits were brought
thereafler by the Ho-Chunk Nation on behalf of Native American Arts , Inc. In Ho-Chunk Nation et. al.
¥, J.C. Penney Company, Inc,, Judge Kocoras issued a ruling on the viability and application of claims
agrinst suppliers as Third-party Defendants. 1999 U.S. Dist. LEXIS 10716 (M.D. 1L 1999). Judge
Kocoras also denied a summary judgment motion by J.C. Penney Company, Inc. at 1998 1S, Dist.
LEXIS 17536 (M.D. L. 1998).

The background of the cases follow. In late 1995, Ho-Chunk Tribal members Mary Decorah
Mullen and Matthew Mullen decided o open a marketing organization to market only authentic Native
American made ants, crafts, and jewelry at retall and wholesale. Mative American Ars was
incorporated in April 1996 for that purpose.  Their mission statement and business plan provided that
they would personally make Indinn style products and recruit other Ho-Chunk and other MNative
American artisans to make authentic Indian products (o be marketed by Native American Arts. Mative
American Arts would market only authentic Indian products made by Mative Americans and the
authenticity of the products would be the main selling point along with high quality. After starting the
operation, Matt and Mary tried to find other suppliers of authentic Native American products. In doing
s0, they sought out wholesaler suppliers who said they had authentic Indian made products for sabe.
They also visited local retadlers asking for authentic Indian products to see what the retailers were
selling as Indian products, and o possibly identify additional suppliers of authentic Indian-made
products,

They purchased numerous products from several retailers, including a national retailer,
which were misrepresented to be authentic Inidan-made products. Later investigation proved
they were violative products made in Mexico, China, or the Far East. They were not authentic
Indian-made products. When suspicions about the authenticity of products arose, wholesalers
Americans who made the product and furnish a certificate of tribal membership for the artist.
Many could not produce such proof and later additional investigation proved their products were
imitations, usually imports, not made by Native Americans.

In addition, Mative American Arts was trying to get retail cant space in shopping malls
around Chicago. They were turned down in several shopping malls because other retailers in the
mall sold competing Indian products. MNative American Arts later found out these retailers were

2
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also selling imitation Indian products as being authentic. Native American Arts did get a retail
cart space in Golf Mill Shopping Center near Chicago to sell their authentic Indian-made
products. They found out that a major retailer was selling imitation Indian products as authentic
just down the corridor in the same mall, in direct competition with the authentic Indian products
sold by MNative American Arts.

To summarize, Mative American Aris found that the Indian products marketplace was
being saturated with imitation Indian products represented to be authentic Indian-made by
retailers and wholesalers, Their authentic Indian-made products could not compele price wise
with the cheaper imitation products made in Mexico, China and other locations. Further, the
quality of the imitation products are generally inferior and undermine the perception of authentic
Indian-made Indian products in the market, This damages the goodwill and reputation of Indian
products generally.

Mative American Arts sought legal help to see what could be done. We recommended
suit under the LACA, 10 prohibit persons from falsely suggesting a product was an Indian-made
Indian product and to seek injunctions and damages for vielations. The problem with the IACA
was that no one had brought any suits under the Act or attempted to enforce the statute. Meither
the Government, the Indian Arts and Crafts Board, any tribes, or private parties had brought suits
umnder this statute.

Mative American Ans also had other well recognized bases to sue under the well established
Consumer Frand Act and the Deceptive Trade Practices Act for these same facts. We decided to bring
suits by Mative American Arts under the Consumer Fraud Act, the Deceptive Trade Practices Act and
the IACA using three separate counts in the same Complaints against several retailers and wholesalers.
Those lawsuts were originally filed in the name of Native American Arts and were for the benefit of
Mative American Ans who would receive damages and secure injunctions 1o prevent this conduct by
the Defendants. We also expanded our investigations 10 bring an enforcement program by filing suits
against other violators in Chicagoland which had injured Native American Arts. When Judge Castillo
amended 1o be brought by the Ho-Chunk Mation on behall of Mative American Ants, Inc.

We believe that our efforts have had a beneficial impact in the marketplace for Indian ants and
crafis. Some suppliers and retailers now use prominent disclaimers if they sell Indian style products.
Yet that is only the tip of the iceberg. MUCH MORE NEEDS TO BE DONE. Based upon our
experience prosecuting these cases, 'we wish to share our experience with the Commitiee including
some suggestions on strengthening and improving the LACA. We think the LACA can be improved in
the areas of standing 1o sue, damages, and the definition of Indian products.
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We believe that a major reason for the lack of wide spread enforcement of the LIACA is
not a lack of need, because violations are rampant in the market place with many violators
ignoring the requirements of the Act. The wide spread violations and the lack of wider
enforcement is attributable to the difficulty in bringing a suit to enforce the Act. The party with
the most direct motivation because they have actually suffered the injury directly, i.e. the injured
Indian arts and craft organization, or the Indian artisan must sue through a tribe or the
Government. If tribes, themselves sell [ndian products and are directly injured, they are
motivated to sue. Where a tribe is called upon to act as a representative plaintiff for an Indian or
an [ndian arts and craft organization, they are less motivated. Suing as a representative plaintiff
presents problems of possible liability exposure as well as costs and expenses including attomey
fees. It also can divert limited tribal resources, which resources may be needed for other pressing
tribal needs. The best way to correct this problem is to grant the right to bring an enforcement
action directly by the injured party, i.¢. the injured Indian or Indian arts and craft organization.
Revision of the Act would appear ta be necessary to correct this flaw,

Another standing problem is the lack of clarity whether an action can be brought directly
against a manufacturer or supplier of a violative product when the injured party is not in direct
competition with the manufacturer or supplier. We think the IACA does allow such suits but it is
unclear, Clarification of the Act would be helpful, and revision may be necessary,

A great difficulty in these cases, like other consumer protection type statutes, is the
difficulty of proving and quantifying actual damages. The statutory $1,000 per day damage
clause is designed to provide specified damages recognizing that damages are difficult 1o
measure and prove. This provision is a strong one and should provide great deterrence 1o
violations. Bul proving actual damages is still necessary to compare such actual trebled damages
to the statutory 1,000 per day damage amount. Many times lost or diminished sales are difficult
or impossible o show. Yet there is a very real damage to a competing entity. The problem is an
inahility to secure evidence of lost or diminished sales, Part of the damage theory we have been
employing and advocating in our cases, includes recovery of the amount of the defendant’s
profits from the sale of the violative products. We draw an analogy to the Lanham Act to support
that approach. But the Lanham Act has an express provision on this point which is not included
in the language of the [ACA.

Finally the definition of “Indian product * could be greatly improved by the penerous use
of specific examples. However, we recognize that this issue may be better taken up with the
Indian Arts and Crafts Board in their regulations,
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‘We sppreciate the opportunity to submit testimony and would welcome amy questions or
comments. We stand ready 1o assist the Commitiee in its very important work in amyway, Thank you

Respectfully submitted,

Miichael P. Mullen, as stiomey fior
Mative American Ants, Inc.

ez, Ho-Chunk MNation President Jacob Lonetree
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FTC NCW

Federal Commisss i D.C. 20480 326-21
FOR RELEASE: APRIL 12, 1556

IVORY JACK"S AND NORTHWEST TRIBAL ARTS ACREE TO SETTLE PFIC
CHARJES THAT THEY SOLD FARE NATIVE AMERICAN ARTWORE
Ssttlaments includa payments af §20,000 by sach
individual defendant

Two Seattle-based companies and their owners, Xurt Tripp and
Ngoc Ly, have settled Federal Trade Commission allegations that
they falsaly repraesented Native am:ri:in—léyln carvings as
authentic Wative-made artwork. As part of the settlement, the
two individual defendants will =ach pay $30,000 as disgorgement,
be prohibited from misrepressnting that their ¥ative American-
style artwork was made by Fative Americans, and be required to
follow procedures to prevent such misrepresentaticns at the
retail lavel for products thay offer at Hh?llllll.

The FIC complaint, filed in faderal district courc, alleges
that the defandants misrapresented that tha artwerk b produced
and sold was tha work of Bekima carvers Ron Xomok and is
Lyngoc. Eddie Lyngoc is a psaudonym for Ngoc Ly, and Ron Komok
is an Eskimo, who did not actually produce the several thousand
carvings actributed to him. The complaint also alleges chat the
carvings produced by Ly were sold by Ivory Jack's at wholesale to
retall shops throughout Washington and Alaska and re sented as
Native-mads. Ly alsoc sold the carvings in his retail stors
.reprasenting the pleces as Native-mads. The artwork sold at
ratail for betwean $120 to $4,000 or moxam, with the most pepular
pleces selling for betwsen $250 and 5500.

In addition te providing the artwork, the complaint alleges,
the defendance provided shopowners wich biographies deseribing
Ron Komok's Maclve-American haritage and training in carving. and
::Egtug: stating that the carvings sold by Ivory Jack's ars

ve-made.

- mOTE =
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tIvery Jack's Trading--04/12/98)

Tha sed consant decraes ssttli these charges, subject
Lo court f:'gzv.z. would prohibic the d::gndin:l. in connection
with the sale of Native-American style art cbjects, from repre-
senting that any such object is Wative-made or that any such
cbjact is made in Alaska or made from materials of Alaskan
origin, unless such is true and from misrepresenting the source
of such objects, cheir country of origin. or the materials from
which they are made.

The settlemancs would require the defendants, when
purchasing Mative-American etyle art ocbjects for resale, to
confirm frem the supplier, che place and manner in which the
cbject was produced, in order to determine whather the cbject can
lawfully ba repressnted as Native-made. In addition, for sach
art object thac the defendants sall ac wholesale, chay wust be
able to walidate the authenticity of the pleces by havipng a
written descriprion of the artist who creaced the object. The
duogeription should include information such as where the artist
was born, where he/she resides, whether he/she is affiliated with
anv tribal organizatien, and if so. the name, and whather the
arnist uses a name other cthan his/her legal name, and if so, the
arciszs’ true name.

The sectlements would also reguire tha defendants to clearly
aod sonsplcucusly label all Nacive-made objects valued ar 5100 or
mewe and cffered for ratail sale as being Mative-made. The
aclangants would alse be required to prominently display a poster
wity racail cuscomers can ses it before making a purchase,
wracira chat onlv those items marked "Native-mada" are made

mritaiy by Native Americens.

in addicien, the consent decrees would require the
dmilandancs to nocify past whelesaler custcomers of the terms of
zhu; settlomencs snd to advise past cuscomers thact they cannot
g2il che work of specific artiscs, Eddie Lyngoc and Ron Xomok, as
Narive-made.

Finlllg. the proposed sattlement contains various reporting
crovisions designed te assisc the FTC in monitering the
i%xJandancs’ compllance.

The *TC'p Seattle Regional Office handled che investigation.
by racalvad cremendous assistance in chis mactey from che
LiAgka AtTtorney Seneral Office.

The Ismalssion vebta to authorize filing of tha complaint and
rased cansent decrae was 5-0. Thay were filed en April 11,
o, bm omha 11,5, Districet Couzt for the Western District of
W nineyeal, in fFastcle.

LE]
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{Ivory Jack's Trading--04/12/98)

HOTE: This consent decres is for settlemenc purposes only and
doss not constitute an admission ):g the defendancs of a law
viclacien. Consant decrees have the force of law when aigned by
the judge.

Copler of the complaint and consent decrsas ars available
from the FIC's Public Reference Branch, Reom 130, §th Streat and
Penosylvanis Avenus, N.W.. Washington, D.C. 20580; 302-336-3223;
TTY for the hsaring impaired 302-326-2503. To find out cha
latast news as it is anncunced; call the FIC NewsPhona recording
at J02-326-21710 FTC neve releaasas and other materials aleo ares
available on the Internet at the FTC s World Wide Wab silte at;
heepe /iwww. e, gov

MEDIA CONTACT: Brenda Mack, Office of Public Affairs
202-326-2182

STAFF CONTACT: Seattle Reglional Office
Eleanor Durham, Charless A. Harwood or
Tracy 5. Thoerleifson
915 Second Avenue, Suite 2806
Seattle,, Washington 98174
206-220-6350

[FTC File No. 942-3034)
(€ivil Acticn No. C96-563C)
{ivory-1)
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June 1, 2000
The Honorable Ben Campbell
Chairman, Committee on Indian Affairs
United States Senate
E38 Hart Offioe Build

Re:  Owversight Hearing on Implementation of the Indian Arts and
Crafts Act of 1590

Dear Senator Camphbell:

et e bl Sty

on the Implementation of the Indian Arts and Crafts Act of 1990, Pub. L.
10 {ﬂu'm.mmcmmddw‘ﬁhﬁwmmh
Committee for holding the oversight hearing uests that the Commities
take these comments into consideration should the ittee decide to ke
any actbon to facilitate the implementation of the Act.

The oversight hearing developed additional information concerning the
mﬂummmvidmgmmdivﬂu:lhéhnMHm,ﬂtm
i Ewﬁwwhﬂnwhlﬂ tmmmmdhﬁhmhﬂlm
! itional elarification the full soope
the ﬂonuldd'ﬁmﬂmsrqumﬂhbhdmuh in
ﬁ:&nl, the impacted business and Indian communities in particular, about
protections the Act provides,

MNature of the Act. The Act is a "truth in advertising” law that
rotecting the general public from misrepresenta o it creates a
ﬁmunh!ﬁthnihdMMmMmmmmdvﬂmu
companies and individuals from ks as “Indian
an Indian product, or the of a particular Indian tribe or Indian arts and
crafts organization”, 25 US.C. § 3050(a), The Indian Arts and Crafts Board
i po responaibil mﬂﬁdhbgmﬂtmgd:m e
charged with primary ity for promulgat necessary
for implementing the Act.
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The Act was designed both to authorize civil {and criminal) actions against

, and to the behavior of individuals
oo eeking 13 ot bty bl oods Tsie s et of i
civil suits. However, a major practical problem arises when an Indian tribe or
individual Indian 1o et the civil action authorities under the Act to

dwuubehvhm! unscrupubous businesspeople. The reference in 25
S-MJI:fﬂndmcivl_};dhnl‘m mﬁmdiuurnlbmh g uuﬁ;-e
recovery of dama 10 recover as [t should

Wh-hmwﬁuhmwmmwm&m

Unfortunately, some individuals and companies have offéred an interpretation

ofﬂuﬁnvdﬁduwoujdmhmﬂdm#bh laineiff & necessary

oblaining relief The damages to ual Indian artisans,

mmhwwmmmmhmﬂhMMMN

Moreover, actual da to the
Siainil s uncereut the wemedia pabure e Ak

Such an interpretation is also inconsistent with lations that the LACE
has already promulgated. For be, in 25 CFR § 309.3a), the IACE addresses
the impe under the Act of the unqualified and unsubstantiated use of
the terms "Indian” and "MNative American” tly, the Act would prove to be
hellow if a company could market a good as "Indian” or "Mative American®
mﬂwutﬁuruirerrhdbmuueﬂ!uenfmmmuuquumﬂﬂlbk
damage to an individual Indian, an Indian tribe or an Indian organization. We
recommend that the Committee clarify that actual damage to an Indian tribe,
Mh&dﬂﬁtﬂﬂ&lmahﬂmmuﬂmacwmum:mu
P be b the availability of a actbon for injunctive or other equitable
nlhfmmdﬂhm o

“Imalian made.” the course of the hearing, there was
some discussion about the d by in understanding what is meant by “Indian
Proshuced, hand:-paanted pot were ot peraitied by "“‘s,"i“;..‘:“'“ﬁw“"‘“:

Pots were not permi on [ o
sold on federal land as “Indian made.” [t is our understanding that
mumddﬁsdml}:m“mdt in this conbext was

hymhdlnﬂﬂﬂhnhmﬂdmh\d]m
meibm\mlmﬂ This is an issue that we believe needs to be
and we take this opportunity to do =0 for the Committee's record.

We note that the that the

lm%ﬁ;m the term ” lhdhn mbrn-:lm
SCOpE. I5.CFR § 309 2(d)(2) !meulrlm
“illustrations™ of what constitutes an product” and m-nwﬂu
and crafts in a “non-traditional Indian style or medium.” It also references
“handcrafts™ as part of the non-exclusive fist. Thus, the Act, as interpreted by the
LACH, is pot limited in coverage to "hand manipulated” items, and would cover
the types of hand-painted, machine-fired pots that were the topic of brief
conversation during the hearing. We support this pro-Indian and pro-tribal
mmmhhmnfﬂwkhmdm&unrhm for the Act to be able to
conber upon Indian tribes and individual Indians the full promotional and
protective values the Congress had envisioned, More narrow readings of the Act
should be rejected.
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The Need for Additional tions. We believe that regulations for
ing the tracemark of the Act, which Congress enacted
MI:EI ago, are long overdue and should be prom s quickly as
. With the addition of a former Patent and Trademark Office attormey o
the IACH staff, we would expect that the LACB would be able to issue trademark
program megulations in draft form within the next several months.

We also believe that the IACE's current regulations for imp! the
Act, those found at 25 CFR Part 309, fail to address the full scope of the a ity
granted under the Act. Specifically, the Act addresses, among other the
misrepresentation of “any " as "Indian produced.” Nelther the Act nor the
IACE's implementing aticns define these terms, Because of the IACHE's
faiture to these terms, individual Indians, Indian tribes and Indian
arganizations are denied the full benefits of the Act. An Indian tribe believing it is
a and wishing to pursue a civil action mnmwmm
individual from selling an artiche of commerce in a manner which ¥ SUggests
it is produced by Indians, should be able to obtain the t-after infunctive
relief under the Act. The tions should be revised to also clarify that the Act
makes this relief available. Committee should direct the IACB to define these
terms by regulation in a manner which is consistent with the goals embodied in
the Act of promaoting Indian self-determination and economic self-sufficiency.

Finally, we share the Committee's concern with the results of the

int process the LACE currently has in place. We believe that part of the
problem rests with a lack of clear ance for complaint content as well as clear
procedures for complaint and investigation. While we commend the
efforts of the LACB to pursue an intera memorandum of understand
{"MOL} to put need FW’ existence of such an MOU w
still fail to overcome a major mihtmulnsﬂuﬁln ty and quality of
complaints-the availability of information. To resolve this isswe, we recommend
that the Committee direct the IACE and the Department of Justice, coordinated
mmg:umﬂfﬁmﬁmjuﬁm,hjuhllym“guhmwhkhmﬂm

whait should be included in a complaint, how complaints are sub "
how complaints are processed, and what each agency’s roles and
{with specific time deadlines) are for ensuring that complainis are timely
processed.

Weﬂunkﬂu&uuufmimmhdimﬁfhh&:fmihwuimhhie
of Indian tribes and individual Indians. We appreciate the opportunity to prov
the Committee with these additional comments and recommendations and hope
that they will prove to be useful as the Committes considers options and
alternatives for more effective implementation and enforcement of the Act.

Sincerely,

Eu..t_wl\w.\ 1."5"»..\% 11. .
Sue Shaffer
Tribal Chairman

O
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