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Dear Chairman Murkowski:

Enclosed are responses prepared by the Bu u of Reclamation to the questions for the record
submitted following the January 17, 2018, « zrsight hearing before your Committee to examine
the Bureau of Reclamation’s title transfer p zess and potential benefits to federal and non-

federal stakeholders.

Thank you for the opportunity to provide tt material to the Committee.

Mfice of Congressional and
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U.S. Senate Committee
Subcommit

January 17,2018 Hearing: Th
Process and Potential Benefits
Questions for the Reco

Questions from Rai

Question 1: How would Reclamation ens’
potential title transfer?

Response: An open, public and transparer
of Reclamation projects or parts of project:
Framework for the Transfer of Title guidar
consent of other project beneficiaries. Bey
authorizes Reclamation to conduct title tras
to ensure that affected state, local, and trib:
to interstate water compacts and treaties, a
their views and suggest options for remedy

Question 2: What would you see as Cong
involving preference power rates or other ¢

Response: Reclamation projects such as |
consensus among the project beneficiaries
competing beneficiaries have expressed an
and legal concerns cannot be readily resoly
administrative title transfer, and therefore
Projects that involve power marketed by tt
have preference power rates add additional
should require congressional approval befc
ownership.

Ques“~- ** How do you ensure that in th
the intent of Congress in construction of th

Response: In addition to ensuring the put
public and transparent process as noted ab:
recommended eligibility criteria reference:
transfer protects not only the interest of the
the authorized purposes for which “* - proj:

Question fi
Question: The Bureau of Reclamation’s

uses on transferred land and waters” shou
and previous experience has shown a rang

Energy and Natural Resources

n Water & Power

areau of Reclamation’s Title Transfer
‘ederal and Non-Federal Stakeholders
yubmitted to Mr. Austin Ewell

g Member Maria Cantwell

hat multiple beneficiaries are protected in any

ocess is essential to the successful transfer of title
eclamation has memorialized that lesson in its
which notes that all transfers must have the
project beneficiaries, any legislation that

's without additional congressional approval needs
wvernments, appropriate federal agencies, parties
1e public continue to have the opportunity to voice
any problems.

’s role for more complex projects, such as those
slicating factors?

multipurpose projects where there is no

serning the transfer, where multiple competent but
rest in acquiring title, or where the institutional
ire not considered good candidates for

d benefit from the oversight of Congress.

ywer Marketing Administrations or projects that
aplexity to the transfer process, and therefore

tle can be transferred out of Reclamation

ransfers, the public interest is protected and that
facilities remains?

1as the opportunity to participate in an open,
Reclamation’s existing guidance and

our testimony is designed to both ensure that the
1-federal entities interested in taking title, but also
were developed  d the public interest as well.

Senator Jeff Flake
asework on Transfer of Title indicates that “future

: considered in determining the price for a project
future operations being considered in NEPA






United States D artment of the Interior

OFFICE  ‘fAHE $:¢HBTARY
Wast  ston, DC 20240

-EB - 8 2018

The Honorable John Hoeven

Chairman, Committee on Indian Affairs
United States Senate

Washington, DC 20510

Dear Mr. Chairman:

Enclosed are responses to questions recei  d by Mr. John Tahsuda, Principle Deputy Assistant
Secretary — Indian Affairs, following his* tober 2017 appearance before your Committee at the
hearing “Doubling Down on Indian Gam' ;: Examining New Issues and Opportunities for
Success in the Next 30 Years.” We apolc ze for the delay in our response.

Thank you for the opportunity to provide is material to the Committee.

Sincerely,

R
(@t

Christopher P. Salotti

Legislative Counsel

Office of Congressional
and Legislative Affairs

Enclosure
cc: The Honorable Tom Udall
Vice Chairman



Questions for the Record

Indian Gaming Hearing

Senate Committee on Indian Affairs
October 4, 2017

The Administration recently put
indicating its intent to revise the
that could later be eligible for ga

In the 29 years since the passage
part determination only 10 time:
processed from 2008 to 2014, fev
with even fewer for off-reservati
impetus for revising the regulati

Response: As a point of clarifica
proposed rulemaking; rather, on C
possible revisions to tribal leaders
the draft and then sent a revised c«
2017, with questions for discussio
consultation is to clarify the land i
resources.

With regard to your question, the
purposes can be costly and time ¢
applications. Currently, tribal apy
including certain resource-intensi
consider the trust application. Ra
resources pursuing a trust acquisi’
considering ways to revise the ex:
applicants. The Department is al:
and the land-into-trust process an
ideas.

In your written testimony, you
complications" to local commu
crime. Given that IGRA and it
to conclude that an acquisition
community, how does Interior
consideration of impacts to con

Response: Local con 1nities a
from off-reservation gaming that
can potentially create jurisdictior
planning, and affect the provisior

! Off-Reservation Trust Acquisitions an
https://www.reginfo.gov/public/do/eAge

hed an advance notice of proposed rulemaking'
-reservation land into trust process for parcels

ng.

IGRA, a governor concurred in a positive two-
And of the over 1,700 successful trust acquisitions
than 15 acquisitions were for gaming purposes,
gaming purposes. What is the Administration’s

s regarding off-reservation acquisitions?

1, the Department did not issue an advance notice of
ber 4, 2017, the Department distributed a draft of

- consultation purposes. The Department withdrew
ultation schedule to tribal leaders on December 6,

t the consultation sessions. The purpose of the

) trust process and to seek ways to save tribal

slication process for taking land into trust for gaming
uming, particularly when compared to non-gaming
ants must submit all the application information,
application information, before the Department will
r than requiring tribes to expend much-needed

1 with no certainty of the outcome, the Department is
ng regulations to reduce the burden on tribal

ypen to considering other revisions to the regulations
riteria and has requested input from tribes for their

-ed that gaming can introduce '"new

les, such as "a drain on local resources' due to
nplementing regulations already require Interior
uld not be detrimental to the surrounding

end the new regulations to give greater

unities than the existing requirements?

dften in the best position to assess potential impacts
uld affect them. Off-reservation lands taken in trust
impacts in local communities, complicate land-use

f local services such as law enforcement. The

ction on Trust Acquisition Requests, available at
aViewRule?publd=201704&RIN=1076-AF36



Questions for the Record

Indian Gaming Hearing

Senate Committee on Indian Affairs
October 4, 2017

c.

Department is considering whether
cooperative efforts to mitigate imp
intergovernmental agreements neg
governments, if any, or an explana
this way, the Department would be
surrounding communities. In prac
their cooperative agreements even
Part 151 regulations.

The Administration proposes to
away the proposed acquisition is
thumb on the scales in a manner
Department's reasoning?

Response: Part 151 currently req
and the land to be acquired increas
tribe’s justification of anticipated |
concerns raised by state and local
on regulatory jurisdiction, real prc
151.11(b). The Department is cor
provide evidence to support a deci
be helpful to the tribe and surroun

You testified that the Departme
regulations in the past few year:
which you referred in your testi
previously considered the facto

Response: As stated in my verba
October 4, 2017, “I think that it is
years did not adequately apply ou
criteria to be adequately consider
greater priority over others.”

It is our commitment to consider
and by our regulations and apply

We understand that the Depart
sessions on the draft regulation
once the regulations are formal
opportunities to comment as th

Response: On December 6, 201
consulting on a list of questions 1
consultations for January and Fet

e regulations should request evidence of any

s to the local community, including copies of any
ited between the Tribe and state and local

n as to why no such agreements or efforts exist. In
stter able to determine potential impacts to the

3, tribal applicants often provide information about
yugh it is not specifically required by the existing

‘e greater weight to local concerns the further
om the Tribe's reservation. This seems to be a
it intended by the statute. What is the

>s that as the distance between a tribe’s reservation

, the Secretary shall give greater scrutiny to the
iefits from the acquisition, and greater weight to
vernments as to the acquisition’s potential impacts
rty taxes, and special assessments. See 25 C.F.R. §
lering whether greater clarity on what factors would
m on the relative justifications and concerns would
\g communities.

had not adequately applied the Part 151
Please provide the specific trust acquisitions to
my where the Department believes it had not
n an adequate manner.

:sponse to this question at the oversight hearing on
ir [the Department’s] belief that past actions over the
>gulations as they should have so that all factors and
were not adequately considered...some were given

the factors we are required to consider by the law
ise to the factual situation in front of us.

'nt intends to hold tribal regional consultation
Will the Department conduct similar consultations
issued? In other words, will tribes have additional
roposal advances toward final?

he Department advised tribes that it would be
ted to the fee-to-trust process, and announced six
ary. The Department will determine next steps



Questions for the Record

Indian Gaming Hearing

Senate Committee on Indian Affairs
October 4, 2017

following those consultation sessic
Act and the Department’s consulta

In the draft regulations, Interior
demonstrate a historic or moder
acquisitions. What is the statuto

Response: Section 5 of the Indiar
the Secretary to acquire land in tru
promulgate regulations, as found i
discretionary authority in Section

The draft changes reflect the Depe
In practice, tribal applicants often
connection to the land even thoug]
regulations.

The last time an administration
kind reflected in Interior’'s recei
that such a rule prejudiced trib:
and ignored historical facts reg:
reservations. What is the Admi

Response: The draft revisions di
recognition that each Tribe’s circy
reflected factors, like those in the
anticipated benefits to the Tribe fi
governments.

The Tenth Circuit recently held
tribes in the 10th Circuit witho
want to negotiate a compact. If
options do tribes have now, giv
bargaining power relative to th:

Response: Tribes are authorized
suit against a state that has not ne
Eleventh Amendment defense to
non-waiver of the state’s sovereig

, in compliance with the Administrative Procedure
n policy.

‘oposes a new requirement that a tribe
onnection to the land for off-reservation
basis for this requirement?

sorganization Act provides the general authority for
for Tribes. The Secretary has the authority to
‘art 151, to implement the statutory grant of

ient’s continued interest in balancing tribal interests.
ywvide information on their historic or modern
is not specifically required by the existing Part 151

posed a "commutability requirement'’ like the

r circulated draft - tribes objected on the grounds
vith reservations away from population centers
ing where the federal government created
ration's response?

ot impose a specific distance requirement in
stances may differ. Rather, the draft revisions
isting Part 151 regulations, which analyzed the
1 the acquisition and the concerns of local

at Part 291 is inconsistent with IGRA, leaving
\dministrative redress if a state decides it does not
terior cannot issue Secretarial procedures, what
[GRA's intent to give tribes at least some

tates during the compact negotiation process?

“the "good faith lawsuit" provision of IGRA to file
iiated in good faith.? A state may, however, raise an
:h a lawsuit which would then be dismissed due to the
immunity.3 Secretarial Procedures promulgated

2 See 25 U.S.C. § 2710 (d)7HA)().
3 See Seminole Tribe of Floridav. Florida, 5171
immunity for tribal-state compacts.

.44 (1996). Only California has a waiver of sovereign



Questions for the Record

Indian Gaming Hearing

Senate Committee on Indian Affairs
October 4, 2017

pursuant to 25 C.F.R Part 291 wou
III gaming in circuits other than th
refused to negotiate with Tribes an
Tribes retain the ability to conduct
compact.

As a part of the advance notice o
Administration proposed a 30-d:
of Match-E-Be-Nash-She-Wish I
the Supreme Court found that cl
[Administrative Procedure Act]

and preliminary injunctions, wh

Response: As a point of clarificat
proposed rulemaking; rather, on O
revisions to tribal leaders for const
consultation schedule to tribal lead
discussion at the consultation sessi

With regard to the 30-day stay that
4, the Department is interested in t
authority for the executive branch
lands out of trust status rests with (
revisions would reinstate the 30-de
during that 30-day period before ti
is intended to help prevent situatio
expends resources developing that
possibility of having the land be ta

When an Indian tribe and a stat
amendment to the Secretary for
only one of two actions: approv«
compact amendment. If the Sec
submittal, Congress mandated tl
to have been approved,' a direct
Recently, the Secretary '""returne
Connecticut and to the Mashant
than taking action on it.

4 See Texas v. U.S., 497 F.3d 491 (5™ 2007); and !

be a Tribe’s only other recourse to engage in class
‘enth and Fifth.* In circuits where states have

1ave invoked their Eleventh Amendment rights,
1ss II gaming on Indian lands without a tribal-state

roposed rulemaking referenced above, the

delay before finalizing trust acquisitions. In light
id of Pottawatomi Indians v. Patchak, in which
lenges to trust acquisitions are '"garden-variety
im[s]" subject to a six-year statute of limitations
is the purpose of a 30-day stay?

,, the Department did not issue an advance notice of
ber 4, 2017, the Department distributed a draft of
tion purposes. The Department then sent a revised
; on December 6, 2017, with questions for

s.

as included in the draft revisions distributed October
es’ input on the stay. Currently, there is no general
take lands out of trust. The authority to take trust
agress and potentially the judicial branch. The draft
vaiting period to enable potential litigants to file

is transferred into trust. The 30-day waiting period
where title is transferred into trust, and a Tribe

1d, only to face protracted litigation and the

1 out of trust.

ibmit a Class III gaming compact or compact
view, Congress authorized the Secretary to take
e compact amendment, or disapprove the
ary fails to take either action within 45 days of
‘the compact or amendment will be "considered
: that is also reflected in Interior's regulations.

a compact amendment to the Mohegan Tribe of
et Pequot Tribal Nation of Connecticut, rather

Mexico v. Zinke, Nos. 14-2219 # 14-222 (10% April 21, 2017).



Questions for the Record

Indian Gaming Hearing

Senate Committee on Indian Affairs
October 4, 2017

a.

Can you indicate where in IGRA
submitted compact amendment
requirement?

Response: The Department did n
there was insufficient information
jurisdiction pursuant to IGRA and
disapprove them.

Given that the compact amendn
and its implementing regulation
approval in the Federal Register

Response: The Department did n
proposed compact amendments fe
IGRA. The Department specifical
are no plans to publish a notice of
compact amendments.

‘ongress authorized the Secretary to '"return' a
thout triggering IGRA's deemed approved

ict on the proposed compact amendments because
determine whether they fell within the Secretary’s
1ether the Secretary had authority to approve or

it is now deemed approved by operation of IGRA
vhen will the Secretary publish notice of the

have sufficient information to determine whether the
vithin the Secretary‘s statutory authority pursuant to
rejected the deemed approved option, therefore there
proval in the Federal Register for the proposed



